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FOREWORD 


The  Board  has  felt  the  necessity  of  compiling  a  digest  of  the  prin- 
ciples which  have  underlain  its  interpretation  of  the  Workmen's  Com- 
pensation Law,  and  in  order  to  inform  employers  and  those  generally 
interested  in  the  administration  of  the  Act,  this  bulletin  is  presented. 

The  present  Workmen's  Compensation  Act  was  enacted  by  the 
Fourteenth  Legislative  Assembly  and  signed  by  the  Chief  Executive 
on  the  eighth  of  March,  1915,  its  terms  relating  to  compensation  be- 
coming effective  on  July  1st,  1915.  Many  questions  arose  in  its  earlier 
administration  which  required  an  authoritative  answer  from  the 
Board.  The  law  was  new  and  in  many  instances  unlike  the  few  com- 
pensation laws  in  other  states,  which  preceded  it.  The  Attorney  Gen- 
eral was  made,  by  the  Act,  the  legal  advisor  of  the  Board,  and  in 
sections  of  the  law  requiring  an  interpretation,  all  questions  were 
submitted  to  this  department  previous  to  the  Board's  passing  on  it. 
The  effort  was  to  construe  the  provisions  of  the  Act  so  that  it  would 
not  only  be  workable,  but  in  time  be  thoroughly  understood  by  em- 
ployers and  employees.  The  object  has  been  to  construe  its  terms  as 
liberally  as  possible,  which  is  an  admonition  written  in  the  Law,  and 
follow  the  text  of  the  Act.  The  Board  realized  that  there  could  be 
no  departure  from  the  text  of  the  Act  providing  the  intent  and  pur- 
pose were  clearly  indicated  by  its  contents.  Like  all  other  Acts  of  a 
similar  character,  this  was  not  always  the  case  and  we  may  say  as  a 
general  truth  that  it  would  have  been  impossible  for  the  Legislature 
to  frame  an  Act  wherein  some  of  its  provisions  would  not  have  re- 
quired legal  interpretation.  No  Legislature  can  foresee  all  the  condi- 
tions in  human  affairs,  under  which  accidents  may  arise,  nor  take 
into  consideration  the  inconsistencies  in  human  nature,  its  delin- 
quencies, its  angles  of  observation,  of  judgment  and  intent.  The 
best  it  can  do  is  to  lay  down  a  general  line  of  procedure  and  when 
unlooked  for  questions  arise  or  parts  of  the  Act  seem  to  be  involved, 
the  Courts  must  ultimately  decide  what  was  the  intent  of  the  Legis- 
lature. 

Only  a  few  cases  of  appeal  from  the  Board's  decisions  have  reached 
the  Supreme  Court.  Two  of  these  related  to  the  constitutionality  of 
the  Act  and  the  interpretation  of  Section  Three  relating  to  public 
corporations  and  contractors  engaged  in  contract  work  for  such  public 
corporations.  One  other  related  to  an  employee  being  killed  by 
lightning  while  engaged  in  work  for  a  county,  and  the  other  was  a 
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claim  for  compensation  made  by  a  widow  for  the  death  of  her  hus- 
band who  was  killed  in  a  quarrel  with  a  fellow  workman.  These  will 
be  dealt  with  in  an  appropriate  place. 

Several  other  eases  have  passed  through  the  District  Courts  and 
in  every  instance  so  far  the  decision  of  the  Board  has  been  upheld. 

The  Board's  annual  reports  cover  fully  the  number  of  accidents 
that  have  occurred  since  the  organization  of  the  Board,  the  financial 
affairs  in  reference  thereto  and  other  matters  of  general  interest. 
Suffice  it  to  say,  that  in  nearly  all  of  the  disputed  cases  the  Board's 
opinion  has  been  accepted  by  the  employer  and  the  employee  and  the 
cases  have  been  disposed  of  without  any  apparent  necessity  for  pub- 
lishing them.  However,  as  our  purpose  is  more  to  enunciate  the  prin- 
ciples on  which  cases  have  been  decided,  which  were  complicated  and 
disputable  than  anything  else,  such  cases  will  be  passed  over  in  this 
pamphlet,  and  only  those  in  which  some  fundamental  principle  of 
procedure  was  involved  will  be  considered. 

We  trust  that  the  compilation  of  these  principles  will  meet  w7ith  the 
approval  of  those  interested  in  the  Workmen's  Compensation  Law. 

INDUSTRIAL  ACCIDENT  BOARD. 

Jerome  Gr.  Locke.  Chairman. 


INTRODUCTORY 


The  Act  provides  for  three  separate  plans,  any  one  of  which  an 
employer  may  elect.  This  statement  is  true  except  as  to  public  cor- 
porations, including  the  State,  counties,  cities  and  school  districts. 
Plan  Three  is  compulsory  to  these  and  the  employees  of  such  employers 
are  automatically  placed  under  the  provisions  of  the  law. 

Plan  One  is  called  self  insurance.  Under  this  plan,  the  employer 
must  make  a  financial  showing  approved  by  the  Board,  which  shows 
beyond  question  his  liability  to  take  care  of  any  or  all  accidental 
injuries  that  may  occur  to  employees.  Plan  Two  is  where  the  em- 
ployer possibly  could  not  make  such  a  financial  showing  but  is  per- 
mitted to  insure  his  liability  with  an  insurance  company,  authorized 
to  write  workmen's  compensation  insurance  in  the  State.  Plan  Three 
is  known  as  the  State  Plan,  in  the  nature  of  a  mutual  protective  asso- 
ciation, whereby  compensation  is  earned  from  assessments  made  on 
the  employers  according  to  a  schedule  of  rates,  modified  by  the  hazard 
of  the  business. 

All  three  plans  are  administered  by  the  Board  to  the  extent  that 
under  Plans  One  and  Two,  all  accidents  are  reported  and  all  receipts 
for  compensation  filed  and  disputed  cases  settled  by  the  Board. 

Through  an  amendment  made  to  the  law  in  1919,  insurance  com- 
panies are  now  required  to  deposit  with  the  Board  an  amount  not  ex- 
ceeding twenty  thousand  dollars  and  not  less  than  five  thousand  dol- 
lars as  a  guarantee  that  they  will  meet  promptly  all  compensation 
expenses  incurred  through  accidental  injuries  to  the  employees  under 
Plan  Two. 

In  the  original  Act,  before  amendment,  Plans  One  and  Two  applied 
only  to  inherently  hazardous  occupations.  Non-hazardous  occupations 
were  permitted  to  come  under  the  Act  under  Plan  Three  through  the 
mutual  consent  of  the  employer  and  the  employee.  An  amendment  to 
the  Act  now  provides  that  an  employer  having  any  workmen  engaged 
in  any  of  the  hazardous  works  or  occupations  listed  under  Section 
Four  (e)  and  its  subdivisions,  of  the  Compensation  Law,  can  elect 
to  come  under  the  Act  as  to  all  his  employees.  The  effect  of  this 
amendment  is  to  practically  open  the  door  to  all  kinds  of  businesses 
for  Plan  Two  of  the  Act. 

The  only  class  of  employment  that  seems  to  be  barred  from  the 
Act  is  that  of  agricultural  pursuits,  employment  that  is  casual  and 
not  a  part  of  the  employer's  business,  and  that  of  domestic  servants. 

The  employee  elects  to  come  under  the  Act  only  through  indirection. 
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His  employer's  acceptance  of  the  Act  places  the  employee  within  its 
provisions  unless  he  elects  not  to  be  bound,  in  which  case  he  must  file 
his  refusal  with  the  employer  and  a  copy  with  the  Industrial  Accident 
Board.  At  the  present  time,  no  employee,  whose  employer  is  under 
the  Act,  is  barred  from  receiving  compensation  for  an  accidental 
injury  which  arises  out  of  and  in  the  course  of  the  employment. 

The  law  fixes  a  scale  of  compensation,  classifying  the  injuries  into 
that  of  temporary  total  disability,  death,  permanent  total  disability, 
temporary  partial  disability  and  permanent  partial  disability.  Where 
the  employer,  with  the  consent  of  the  employee,  has  entered  into  a 
hospital  contract,  the  provision  of  the  Act  providing  for  two  weeks' 
payment  of  medical  and  hospital  service  by  the  employer,  or  the  In- 
dustrial Accident  Board,  is  waived  and  this  contract  takes  care  of  the 
injured  man  as  long  as  he  recpiires  hospital  service  or  medical  atten- 
tion. Without  such  contract,  the  law  limits  medical  and  hospital 
service  to  the  first  two  weeks  from  the  date  of  the  injury,  and  in  an 
amount  not  exceeding  one  hundred  dollars. 

The  Board  has  found  it  necessary  to  strictly  construe  these  sections 
of  the  Act  and  insist  on  hospitals  and  doctors  living  up  to  the  terms 
of  the  law,  and  limiting,  where  there  is  no  hospital  contract,  medical 
and  hospital  services  to  the  first  two  weeks  from  the  date  of  the 
injury. 

The  only  modification  of  this  permitted  by  the  Board  is  where 
the  results  of  an  injury  have  not  required  medical  attendance  until 
sometime  after  the  accident,  in  which  case  the  two  weeks  period  has 
been  allowed  from  such  time.  Evidently,  the  injured  man  is  entitled 
to  two  weeks  service  and  the  Board  has  always  construed  the  law  to 
mean  that  he  should  receive  this. 

As  there  was  no  authority  under  the  Act  to  permit  the  employer  or 
the  Board  to  compromise  with  an  injured  man  his  claim  for  compen- 
sation, an  amendment  to  the  law  was  made  in  1919,  which  added 
Section  16  (o)  which  reads  as  follows: 

' '  The  Board  is  hereby  vested  with  full  power,  authority 
and  jurisdiction  to  compromise  claims  and  to  approve 
compromises  of  claims  under  this  Act,  and  all  settle- 
ments and  compromises  of  compensation,  provided  in 
this  Act,  shall  be  absolutely  null  and  void,  without  the 
approval  of  the  Board." 

This  section  of  the  law  has,  undoubtedly,  saved  endless  contention 
and  avoided  many  delays  in  the  final  settlement  of  cases.  Under  it, 
the  Board  has  compromised  dozens  of  doubtful  cases,  to  the  satisfac- 
tion of  all  parties  concerned  and  without  the  necessity  of  making  a 
definite  and  formal  decision  either  for  or  against  any  party. 


Supreme  Court  Decisions 


Following  is  a  syllabi  of  all  the  decisions  that  have  been  handed 
down  by  the  Montana  Supreme  Court,  in  an  interpretation  of  the 
Compensation  Law,  prior  to  January  1,  1923. 


LEWIS    AND    CLARK    COUNTY,    Respondent,    v.    INDUSTRIAL 
ACCIDENT  BOARD,  Appellant. 

(Submitted  January  3,   1916.     Decided  January  27,   1916.) 
(155  Pae.  268.     52  Mont.  6.) 

Counties — Workmen  's     Compensation     Act — Constitution — Sufficiency      of 
Title. 

1.  HELD,  that  the  Workmen's  Compensation  Act  (Chap.  96,  Laws  1915) 
applies  to  counties  and  county  employees,  the  contention  that  its  title  is  insufficient 
to  warrant  their  inclusion  in  the  body  of  the  measure,  under  section  23,  Article 
V,  of  the  Constitution,  being  untenable. 

Same — Constitution — Class   Legislation — Donations. 

2.  HELD,  further,  that  the  Act  above,  as  applied  to  county  employees,  is 
neither  obnoxious  as  class  legislation,  nor  in  violation  of  the  constitutional  pro- 
hibition against  donations  to  individuals. 

Same — Taxation — ' '  Public   Purpose  ' ' — Constitution. 

3.  The  question  whether  a  particular  purpose  for  which  taxes  may  be  levied 
and  collected  is  a  public  one,  under  section  11,  Article  XII,  Constitution,  is  for 
the  legislature  in  the  first  instance,  and  courts  will  indulge  every  reasonable  pre- 
sumption in  favor  of  the  legislative  decision  in  this  respect. 

Same. 

4.  Taxes  levied  to  provide  a  fund  to  be  devoted  to  the  relief  of  injured  em- 
ployees of  a  county  which  is  subject  to  the  provisions  of  the  Workmen's  Com- 
pensation Act,  HELD  to  be  for  a  public  purpose,  and  therefore  not  obnoxious 
as  offending  against  the  provision  of  Section  11,  Article  XII,  of  the  Constitution. 

Proceeding's  under  the  "Workmen's  Compensation  Law  by  Lewis  and 
Clark  County  against  the  Industrial  Accident  Board.  From  the  judg- 
ment rendered,  the  board  appeals.  Judgment  of  District  Court  is 
affirmed. 

This  appeal  presents  the  question:  Do  the  provisions  of  the  Work- 
men's Compensation  Law  (Chapter  96,  Laws  1915)  apply  to  counties 
and  county  employees?  The  trial  court  answered  the  inquiry  in  the 
affirmative,  and  the  Industrial  Accident  Board  appealed. 

—  9  — 
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CITY  OF  BUTTE  et  al,  Appellants,  v.  INDUSTRIAL  ACCIDENT 
BOARD  et  al,  Respondents. 

(Submitted   February   9,    1916.      Decided   February   24,    1916.) 
(156  Pac.  130.     52  Mont.  75.) 

Workmen  's  Compensation  Act— Compulsory  as  to  Cities. 

1.  HELD,  that  plan  No.  3  provided  by  the  Workmen 's  Compensation  Act 
(Laws  1915,  Chap.  96,  p.  168)  is,  as  to  a  city,  exclusive,  compulsory  and  obliga- 
tory upon  both  employer  and  employee. 

Statutory  Construction — Eule. 

2.  In  the  construction  of  statutes,  every  word  thereof  must  be  given  some 
meaning  if  it  is  possible  to  do  so. 

Same — Eule. 

3.  Where  one  portion  of  a  statute  deals  with  the  subject  in  hand  in  general 
terms,  and  another  in  a  more  minute  and  definite  way,  and  the  two  are  in  ap- 
parent inconsistency  with  each  other,  they  must  be  read  together  and  harmonized, 
if  possible. 

Hugh  Smith,  an  employee  of  the  City  of  Butte,  was  injured  in  the 
course  of  his  employment  on  July  6,  1915.  He  applied  for  compensa- 
tion, but  the  Industrial  Accident  Board  rejected  his  claim  because  at 
that  time  the  city  had  not  elected  to  be  bound  by  the  Workmen's 
Compensation  Act.  On  appeal  the  order  of  the  board  was  affirmed; 
the  District  Court  of  Silver  Bow  County  holding  that  the  Workmen's 
Compensation  Law  is  elective  as  to  the,  City  of  Butte.  That  decision 
is  now  before  us  for  review.    Reversed  and  remanded. 


WIGGINS,    Respondent,    v.    INDUSTRIAL    ACCIDENT    BOARD, 

Appellant. 

(Submitted  November   10,   1917.     Decided   January   11,   1918.) 
(170  Pac.  9.     54  Mont.  335.) 

Workmen's  Compensation — Burden  of  Proof. 

1.  He  who  claims  compensation  under  the  Workmen's  Compensation  Act 
(Laws  1915,  Chap.  96)  has  the  burden  of  establishing,  by  a  preponderance  of  the 
evidence,  that  the  injury  or  death  resulted  from  (1)  an  industrial  accident, 
(2)  arising  out  of,  and  (3)  in  the  course  of  the  employment. 

Same — Death  by  Lightning — Act  of  God. 

2.  The  Workmen's  Compensation  Act  (Laws  1915,  Chap.  96),  is  sufficiently 
comprehensive  to  include  death  due  to  a  stroke  of  lightning  while  deceased  was 
doing  county  road  work  with  a  grader  made  of  steel  and  iron. 

Same — Accident  "Arising  Out  of  Employment" — Definition. 

3.  An  injury  to  a  workman  arises  "out  of"  his  employment  within  the 
meaning  of  the  Compensation  Act  above,  if  it  is  the  result  of  exposure  to  a 
hazard  peculiar  to  the  employment,  or  of  exposure  to  more  than  the  normal 
risk  to  which  the  people  of  the  community  generally  are  subject. 
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Same — -Attractiveness  of  Metals  for  Lightning — Judicial  Notice. 

4.  The  natural  attractiveness  of  metals  for  lightning  is  not  one  of  the  law  of 
nature  of  which  courts  may  take  judicial  notice  under  section  7888,  Eevised  Codes. 
Same — Death  by  Lightning — Not  Industrial  Accident. 

5.  HELD,  that  the  death  of  a  county  employee  who,  while  working  on  a  road 
grader  made  of  steel,  was  killed  by  lightning,  did  not  result  from  an  accident 
arising  "out  of"  his  employment,  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  since  the  hazard  of  being  struck  cannot  be  said  to  have  been 
increased  by  the  presence  of  the  grader. 

On  June  28,  1916,  Herbert  L.  Wiggins,  in  the  employ  of  Big  Horn 
County,  engaged  in  work  upon  the  public  roads,  was  killed  by  light- 
ning. His  dependent  mother  presented  to  the  Industrial  Accident 
Board  a  claim  for  compensation,  but  the  claim  was  rejected,  and  this 
action  resulted.  The  trial  court  rendered  and  entered  judgment  in 
favor  of  the  claimant,  and  the  board  appealed.  Judgment  of  trial 
court  reversed  and  case  remanded. 


SHEA,    Appellant,    v.    NORTH-BUTTE    MINING    CO.    ct    al,    Re- 
spondents. 

(Submitted  February  10,   1919.     Decided   March   8,   1919.) 
(179  Pac.  499.     55  Mont.  522.) 
Workmen's   Compensation — Theory  of  Act. 

1.  The  theory  upon  which  Workmen 's  Compensation  Acts  are  placed  upon  the 
statute  books  is  that  the  loss  occasioned  by  reason  of  an  injury  to  the  employee 
shall  not  be  borne  by  him  alone  but  direct  by  the  industry  itself,  and  indirectly 
by  the  public. 

Same — Constitutionality  of  Act — Eule  for  Determining. 

2.  The  rule  that  a  statute  will  not  be  declared  invalid  on  constitutional  grounds 
unless  its  invalidity  is  made  to  appear  beyond  a  reasonable  doubt,  HELD  to  apply 
with  particular  force  where,  as  in  the  case  of  the  Workmen 's  Compensation  Act, 
the  statute  seems  to  have  been  found  satisfactory  after  a  four-year  period  of 
operation,  by  those  directly  affected  by  it,  to-wit,  the  employer  and  the  employee. 
Same — Constitution — Guaranteeing  Access  to  Courts. 

3.  HELD,  that  the  Workmen's  Compensation  Act  (Laws  1915,  Chap.  96)  is 
not  repugnant  to  section  6,  Article  III  of  the  Constitution,  as  closing  access  to 
the  courts  by  the  injured  employee  and  compelling  him  to  seek  relief  through 
the  Industrial  Accident  Board. 

Same — Effect  of  Election  to  Be  Bound  by  Act. 

4.  When  an  employee  has   elected  to  become  subject  to  the  provisions  of  the 
Compensation  Act,  neither  he  nor  his  personal  representative  in  case  of  the  for- 
mer 's  death  may  thereafter  prosecute  an  action  for  damages  against  the  employer 
for  an  injury  suffered  by  him  during  the  course  of  his  employment. 
Constitution — Access  to  Courts — Meaning  of  Guaranty. 

5.  Under  section  6,  Article  III,  of  the  Constitution,  courts  must  be  accessible 
to  all  persons  alike,  without  discrimination,   at  the  time  or  times  and  the  place 


12  SUPREME    COURT    DECISIONS 

or    places   appointed   for    their   sitting,   and    afford    a    speedy    remedy    for   every 
injury  which  the  law  recognizes  or  declares  to  be  actionable. 
Personal  Injuries — Right  of  Action — Power  op  Legislature. 

6.  The  Legislature  cannot  destroy  vested  rights;  therefore  where  an  injury 
has  occurred  for  which  the  injured  person  has  a  right  of  action,  the  Legislature 
cannot  deny  him  a  remedy. 

Same — Common  Law  Rules — Legislature  May  Abolish. 

7.  No  one  has  a  vested  right  in  any  rule  of  the  common  law;  and  the  tech- 
nical defenses  recognized  by  it  in  personal  injury  actions,  such  as  contributory 
negligence,  assumption  of  risk,  etc.,  as  well  as  technical  rights  of  action  arising 
out  of  the  negligence  of  the  employer,  may  be  abolished  or  modified  by  the 
Legislature  without  transgressing  any  constitutional  guaranty. 

Workmen  's  Compensation — Effect  of  Election  to  Be  Bound  by  Act. 

8.  Inasmuch  as  the  Compensation  Act  (Laws  1915,  Chap.  96)  becomes  binding 
upon  the  employer  and  employee  only  at  their  election,  neither  may  thereafter 
object  to  its  enforcement,  and  the  fact  that  the  modes  in  which  they  may  indi- 
cate their  election  is  different,  does  not  make  it  objectionable  on  the  ground  that 
it  discriminates  against  either  employer  or  employee. 

Legislation — Who  May  Waive  Benefit  of. 

9.  A  party  may  waive  the  advantage  of  any  provision  of  law  which  was  in- 
tended solely  for  his  benefit,  so  long  as  the  waiver  does  not  violate  public  policy. 
Legislature — Power  to  Establish  Presumptions. 

10.  The  Legislature  may  establish  presumptions  (and  rules  relating  to  the 
burden  of  proof),  provided  they  are  not  unreasonable  and  not  conclusive  of  the 
rights   of   parties. 

Workmen  's    Compensation — Election — Presumptions. 

11.  The  silence  of  an  employee,  when  given  an  opportunity  to  elect  whether 
he  will  be  bound  or  not  bound  by  the  provisions  of  the  Workmen's  Compensation 
Law,  establishes  a  presumption  that  he  elects  to  become  subject  to  it. 

Same — Right  of  Action — Waiver. 

12.  It  is  competent  for  a  party  to  waive  his  right  to  have  a  cause  of  action 
determined  by  a  court  before  it  actually  arises,  especially  where  the  legislature 
has  provided  a  substitute  remedy — as  it  has  under  the  Compensation  Act — which 
renders  his  right  to  relief  absolute. 

Same — Industrial  Accident  Board  Not  Court — Constitution. 

13.  HELD,    that   the    Industrial    Accident    Board    is    not    a   court    within   the 
meaning   of   the   Constitution,   it   not  being  vested  with   judicial  power,  but  is   a 
ministerial  and  administrative  body  with  incidental  "quasi"  judicial  powers. 
Constitution — ' '  Judicial   Power  ' ' — Definition. 

14.  "Judicial  power,"  within  the  meaning  of  section  1,  Article  VIII,  of  the 
Constitution,  is  the  power  of  a  court  to  decide  and  pronounce  a  judgment  and 
carry  it  into  effect  between  persons  and  parties  who  bring  a  case  before  it  for 
decision. 

Same — Statutes — Who   May   Not   Assail. 

15.  One  not  injured  by  the  provision  of  an  Act  deemed  by  him  unconstitutional 
is  not  in  position  to  assail  it. 

Same — Statutes — Part  Valid  and  Part  Invalid — Effect. 

16.  Where,  after  elimination  of  that  portion" of  a  statute  which  is  invalid,  suf- 
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ficient  remains  to  render  it  operative  and  reasonably  effective  to  carry  out  the 
main  purpose  of  the  Legislature  in  enacting  it,  courts  must  to  that  extent  up- 
hold it. 

Workmen's  Compensation — Industrial  Accident  Board — State  Auditor- 
Holding  Two  Offices — Power  of  Legislature. 
17.  The  fact  that  the  state  auditor  is  a  member  of  the  Industrial  Accident 
Board  does  not  render  the  Compensation  Act  unconstitutional  on  the  ground  that 
he  thus  holds  two  offices,  since  the  only  limitation  upon  the  Legislature  in  im- 
posing duties  upon  that  officer,  under  section  1,  Article  IV,  of  the  Constitution, 
prohibits  the  imposition  of  duties  appertaining  to  the  legislative  or  judicial — not 
the  executive — departments  of  government. 

The  defendant  North-Butte  Mining  Company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Minnesota,  and  is  the  owner  of 
mining  claims  which  it  is  engaged  in  operating  in  Silver  Bow  County. 
When  the  cause  of  action  upon  which  recovery  is  sought  herein  arose, 
the  defendant  Norman  Braley  was  its  superintendent.  This  action 
was  brought  to  recover  damages  for  a  personal  injury  alleged  to  have 
been  suffered  by  the  plaintiff  through  the  negligence  of  the  defend- 
ants during  the  course  of  his  employment  as  a  miner.  The  complaint 
is  in  the  ordinary  form  and  alleges  facts  sufficient  to  sustain  a  re- 
covery, unless  a  recovery  is  precluded  by  the  provisions  of  the  Act 
passed  by  the  Fourteenth  Legislative  Assembly  commonly  known  as 
the  Workmen's  Compensation  Law  (Chap.  96,  Laws  1915).  Denying 
all  the  allegations  of  the  complaint  charging  them  with  negligence, 
the  defendants  alleged  as  a  complete  affirmative  defense  that  at  the 
time  the  plaintiff  was  injured,  the  defendant  North-Butte  Mining 
Company  had  elected  to  be  bound  by  Plan  No.  1  of  the  Workmen's 
Compensation  Law  and  had  performed  all  the  conditions  prescribed 
by  the  Act  to  render  such  election  effective;  that  the  plaintiff  had 
also  pursuant  to  the  terms  of  the  Act  elected  to  be  bound  thereby; 
and  that,  both  plaintiff  and  defendant  North-Butte  Mining  Company 
having  made  their  election,  the  liability  of  the  defendants  to  com- 
pensate the  plaintiff  for  any  injury  suffered  during  the  course  of 
his  employment  through  any  negligent  act  or  omission  by  them  was 
such  only  as  in  that  Act  provided.  To  this  affirmative  defense  the 
plaintiff  interposed  a  general  demurrer,  which  was  overruled.  There- 
upon, the  plaintiff  refusing  to  join  issue  by  reply,  upon  application  of 
defendants  his  default  was  entered  and  judgment  rendered  and  en- 
tered against  him  dismissing  the  action  with  costs.  From  this  judg- 
ment he  has  appealed.     Judgment  is  affirmed. 
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WILLIS,  Respondent,  v.  PILOT  BUTTE  MINING  CO.   et  al,  Ap- 
pellants. 

(Submitted  April  10,  1920.     Decided  May  8,  1920.) 
(190  Pae.  124.     58  Mont.  26.) 

Master  and  Servant — Compensation   Act — Appeal  to   Supreme  Court — Trial 
De  Novo — Unconstitutional  Provision  of  Act. 

1.  To  the  extent  that  section  22  (d)  of  the  Compensation  Act  (Chap.  96, 
Laws  191.r>)  attempts  to  confer  jurisdiction  upon  the  Supreme  Court  to  try 
de  novo,  in  the  sense  that  a  case  appealed  to  the  District  Court  from  a  Justice's 
Court  is  tried  anew,  a  case  appealed  to  it  from  the  District  Court  and  brought 
into  that  court  on  appeal  from  an  award  made  by  the  Industrial  Accident  Board, 
it  is  invalid  as  a  violation  of  sections  2  and  3,  Article  VIII,  Constitution. 

Same — Appeal  to  District  Court — Jurisdiction. 

2.  HELD,  that  while  section  22  (b)  of  the  Compensation  Act  provides  that 
on  appeal  to  the  District  Court  from  an  award  of  the  Industrial  Accident  Board 
the  trial  shall  be  de  novo,  the  power  thus  given  is  that  of  review  rather  than 
that  of  retrial. 

Same — Findings  of  District  Court — When  Conclusive. 

3.  On  appeal  from  an  award  made  under  the  Compensation  Act,  after  review 
by  the  District  Court,  the  Supreme  Court  will  not  reverse  the  findings  of  that 
court  unless  the  evidence  clearly  preponderates  against  them. 

Same — Death   of  Employee  by  Assault — When  Injury  Arising  Out  of  Em- 
ployment. 

4.  HELD,  that  while  injuries  received  by  an  employee  during  a  personal 
altercation  with  a  co-worker,  in  no  way  connected  with  his  duties,  do  not  give 
rise  to  a  claim  for  compensation  under  Chapter  96,  Laws  of  1915,  where  a  mine 
foreman  killed  a  station-tender  in  a  fit  of  anger  because  deceased  had  signaled 
the  engineer  to  hoist  the  cage  upon  which  they  were  riding  to  the  surface  instead 
of  to  a  certain  level  in  the  mine,  the  death  arose  out  of  the  employment,  and 
that  therefore  his  widow  was  properly  allowed  compensation. 

On  March  20,  1916,  W.  A.  Willis,  while  employed  as  station-tender 
for  appellant  mining  company,  was  shot  by  Nathan  Brooks,  mine 
foreman  for  said  company,  and  thereafter  died.  Willis  was  subject 
to  the  provisions  of  the  Workmen's  Compensation  Act,  and  respondent, 
for  herself  and  her  minor  child,  filed  with  the  Industrial  Accident 
Board  her  proof  of  injury  and  death,  and  application  for  compensa- 
tion. Two  separate  hearings  were  had  before  the  Board,  and  on 
August  30,  1919,  award  was  made  in  accordance  with  the  application. 
The  company  and  its  insurance  carrier  appealed  to  the  district  court 
of  Silver  Bow  County,  and,  after  a  hearing,  the  court  found  in  favor 
of  respondent  and  entered  judgment  in  accordance  with  the  award 
made  by  the  board.  The  matter  is  before  us  on  an  appeal  from  the 
judgment  of  the  district  court.     Judgment  is  affirmed. 
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MORGAN,  Respondent,  v.  BUTTE  CENTRAL  MINING  &  MILLING 

CO.  et  al,  Appellants. 

(Submitted  November  22,   1920.     Decided  December   13,   1920.) 
(194  Pac.  496.     58  Mont.  633.) 

Appeal  and  Error — Evidence — Findings — When  Not  Conclusive. 

1.  HELD,  that  the  rule  under  which  the  Supreme  Court  will  not  reverse  the 
findings  of  the  District  Court  except  where  the  evidence  clearly  preponderates 
against  them  does  not  obtain  where  the  findings  were  made  by  the  District  Court 
upon  the  same  record  presented  for  review  on  appeal,  since  then  the  Appellate 
Court  is  in  as  advantageous  a  position  to  determine  their  correctness  as  was  the 
Trial  Court  in  making  them. 

Workmen  's    Compensation — Appeal   to   District   Court — Findings   of   Indus- 
trial Accident  Board — When  Conclusive. 

2.  On  appeal  to  the  District  Court  from  an  award  made  by  the  Industrial 
Accident  Board  under  the  provisions  of  the  Workmen's  Compensation  Act  (Chap. 
96,  Laws  1915),  tried  upon  the  record  made  before  the  Board,  the  court  should 
not  reverse  the  findings  of  the  Board  unless  the  evidence  clearly  preponderates 
against  them,  the  Board  having  been  in  better  position  to  determine  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  to  their  testimony  than  can 
the  court  from  an  inspection  of  the  record. 

Same — Dependency — What  Not  Evidence  of. 

3.  Voluntary  contributions  made  by  a  workman  during  his  life-time  to  one 
claiming  benefits  under  the  Workmen's  Compensation  Act  as  a  minor  dependent 
are  not  necessarily  evidence  of  dependency. 

Same — Depenency — How  Determined. 

4.  In  determining  whether  one  was  a  dependent  within  the  meaning  of  the 
Workmen's  Compensation  Act,  the  Industrial  Accident  Board  is  not  concerned 
with  problematical  future  conditions,  but  only  with  the  condition  of  the  claimant 
(dependent)  at  the  time  of  the  injury  to  decedent  and  for  a  reasonable  period 
prior  thereto. 

Same — Who  Is  Not  "Dependent." 

5.  One  claiming  benefits  accruing  to  him  as  a  "minor  dependent"  can  do 
so  only  when  he  is  an  invalid,  i.  c,  one  who  is  physically  and  mentally  incapaci- 
tated ;  if  he  is  able  to  support  himself  by  his  own  efforts  in  any  branch  of  physical 
or  mental  endeavor,  he  cannot  be  said  to  be  "  incapacitated. " 

On  July  12,  1916,  one  Edward  Morgan,  an  employee  of  the  defend- 
ant mining  company,  met  death  in  an  accident  arising  out  of  and  in 
the  course  of  his  employment.  All  of  the  parties  hereto  are  subject 
to  the  provisions  of  "plan  two"  of  the  Workmen's  Compensation  Act 
(Chap.  96,  Laws  1915).  Decedent  had  no  wife,  child,  father  or 
mother.  P.  F.  Morgan,  a  brother  forty-nine  years  of  age,  filed  with 
the  board,  in  the  manner  and  within  the  time  provided  for  by  the 
Act,  a  claim  for  compensation  as  a  "minor  dependent"  on  the  ground 
that  he  was,  at  the  time  of  the  accidental  death  of  his  brother,  an 
invalid  dependent  upon,  and  receiving  support  from,  decedent.     Nu- 
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merous  affidavits  were  filed  in  support  of  the  claim,  among  them 
those  of  four  physicians  to  the  effect  that  claimant  was  in  no  condi- 
tion to  perform  physical  or  mental  labor. 

The  insurer  contested  the  claim  on  the  ground  that,  under  the 
provisions  of  the  Act,  a  brother  of  an  injured  employee  was  entitled 
to  compensation  only  when  under  the  age  of  sixteen  years,  and  upon 
the  further  ground  that  claimant  was  not,  at  the  time  of  the  accident, 
nor  a  long  time  prior  thereto,  dependent  upon  the  decedent,  but.  on 
the  contrary,  was  an  able-bodied  man  capable  of  earning  his  own  liv- 
ing. A  hearing  was  had  and  oral  testimony  introduced.  Dr.  Horst 
was  the  only  physician  called  to  the  stand.  The  board  commented  at 
length  upon,  but  did  not  decide,  the  question  as  to  whether  a  brother 
over  the  age  of  sixteen  years  could,  under  any  circumstances,  be 
awarded  compensation,  but  found  that  the  claimant  was  not  an  in- 
valid within  the  meaning  of  the  term  as  used  in  the  Act,  and  rejected 
the  claim. 

An  appeal  was  taken  to  the  district  court  of  Silver  Bow  County, 
and  it  was  there  stipulated  that  the  matter  should  be  heard  and  de- 
termined on  the  record  as  made  before  the  board  and  briefs  of  coun- 
sel. The  district  court  in  its  findings  declared  that  "the  findings  and 
conclusions  of  the  board  are  not  in  accordance  with  either  the  facts 
or  the  law, ' '  set  the  action  of  the  board  aside,  and  awarded  compensa- 
tion. This  appeal  is  from  the  judgment  of  the  district  court.  Re- 
versed and  remanded,  with  directions  to  enter  judgment  in  accordance 
with  the  findings  of  the  Industrial  Board. 


PAGE,  Admx.,  Respondent,  v.  NEW  YORK  REALTY  CO.,  Appel- 
lant. 

(Submitted  January  14,  1921,  Decided  March  8,  1921.) 
(196  Pac.  871.     59  Mont.  305.) 

Personal  Injuries — Workmen  's   Compensation  Act — Construction — Electric 
Passenger  Elevator  Operators — Non-Hazardous  Employment. 

1.  HELD,  that  the  operation  of  an  electric  passenger  elevator  is  not  a  hazard- 
ous employment  within  the  provisions  of  the  Workmen's  Compensation  Act  (Chap. 
96,  Laws  1915). 

Statutory    Construction — Liberal    Interpretation — Extent    of    Legislative 
Direction. 

2.  The  legislative  direction  contained  in  section  24  (a)  of  the  Act  above,  that 
courts  called  upon  to  interpret  its  provisions  must  construe  it  liberally,  is  not  a 
warrant  for  inserting  that  which  has  been   omitted. 

Workmen's    Compensation    Act — Construction — To    What    Occupations    Ap- 
plicable— Ejusdem  Generis  Doctrine. 

3.  Under  the  rule  of  statutory  construction  that  where  general  words  follow 
an  enumeration  of  particular  subjects,  they  must  be  held  to  include  only  such  ob- 
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jects  or  things  as  are  of  the  same  general  character  of  those  specifically  men- 
tioned, the  provision  of  section  5  of  the  Workmen's  Compensation  Act  making  it 
applicable  to  any  hazardous  occupations,  other  than  those  enumerated,  which 
might  thereafter  arise,  HELD  to  apply  only  to  such  employments  or  industries 
as  are  of  the  same  nature  as  those  specifically  mentioned  in  the  Act. 

Statutes  Prescribing  New  Eight  and  Eemedy — Strict  Construction. 

4.  Under  the  doctrine  of  expressio  unius  est  exclusio  altering,  a  statute  pre- 
scribing a  new  right  and  a  particular  remedy  must  be  strictly  construed  and 
followed. 

Workmen  's    Compensation    Act — Occupations    Include — Question   op   Law. 

5.  The  question  as  to  what  persons  or  accidents  come  within  the  provisions  of 
the  Workmen 's  Compensation  Act  is  one  of  law  rather  than  one  of  fact. 

Personal    Inji  tries — Contributory    Negligence — What    Constitutes. 

6.  An  elev.  tor  operator  who  had  left  the  cage  on  the  ground  floor  of  the 
building,  to  go  upon  the  street,  and,  rushing  back,  opened  the  door  and,  without 
looking  to  see  whether  the  cage  was  where  he  had  left  it,  jumped  in  and  fell  into 
the  shaft,  was,  as  a  matter  of  law,  guilty  of  contributory  negligence  proximately 
causing  his  death. 

Same — Proximate   Cause — Burden  of  Proof. 

7.  In  a  personal  injury  action,  the  burden  is  upon  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  the  neglience  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury. 

These  appeals  are  prosecuted  from  the  judgment  and  order  denying 
defendant's  motion  for  new  trial. 

The  defendant,  New  York  Realty  Company,  is  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Montana,  and  is  the  owner  of 
the  Phoenix  Building,  which  it  conducts  and  operates  in  the  City  of 
Butte.  When  the  accident  occurred  for  which  recovery  of  damages 
was  had,  one  Clinton  Page,  a  boy  twenty  years  of  age,  was  employed 
by  the  defendant  in  the  capacity  of  passenger  elevator  operator  in 
such  building;  the  elevator  being  propelled  by  the  electric  power. 
The  action  was  brought  by  the  plaintiff  as  administratrix  of  the 
estate  of  the  deceased,  to  recover  damages  for  his  physical  pain,  suf- 
fering, and  loss  of  earnings. 

The  complaint,  after  charging  the  corporate  existence  of  the  de- 
fendant and  the  representative  capacity  of  the  plaintiff,  recites  that 
the  defendant  was  the  owner  of  a  certain  office  and  apartment  build- 
ing in  the  City  of  Butte  and  was  engaged  in  "operating  and  running" 
such  building,  and  in  connection  therewith  "was  engaged  in  a  hazardous 
occupation,  to-wit,  as  a  carrier  of  passengers  and  its  servants  by  means 
of  elevators  operated  by  power-driven  machinery. ' '  Further,  that 
the  defendant  had  not  complied  with  the  provisions  of  the  Workmen's 
Compensation  Act  (Laws  1915,  Chap.  96),  and  was  guilty  of  negli- 
gence in  and  about  the  operation  of  the  elevator  in  such  building,  and 
that  at  a  time  when  Clinton  Page,  an  elevator  boy  in  the  employ  of  the 


18  SUPREME    COURT    DECISIONS 

defendant,  was  absent  from  his  cage,  the  defendant  "carelessly  and 
negligently"  moved  the  elevator  which  he  had  been  operating  from 
the  main  or  ground  floor.  Further,  that  "by  reason  of  the  dark  and 
dangerous  condition"  of  the  elevator  shaft  and  of  the  hallway  and 
entrance  on  the  main  or  ground  floor  leading  to  the  elevator  shaft 
maintained  and  permitted  by  the  defendant,  and  because  of  the  neg- 
ligent moving  of  the  elevator  cage  by  the  defendant,  Clinton  Page, 
one  of  the  elevator  boys  stepped  into  the  elevator  shaft  and  fell  a  dis- 
tance of  twenty-two  feet  to  the  bottom  of  the  shaft,  and,  as  a  result  of 
injuries  sustained  from  such  fall,  died  after  surviving  an  appreciable 
length  of  time. 

The  answer  of  the  defendant  admits  its  ownership  and  operation 
of  the  Phoenix  Building,  the  injury  and  death  of  Clinton  Page,  the 
representative  capacity  of  the  plaintiff,  and  the  employment  of  Page 
as  an  elevator  boy  at  the  time  of  the  accident.  It  further  admits  that 
the  defendant  had  not  made  any  attempt  to  comply  with  the  provisions 
of  either  plan  1  or  plan  3  of  the  Workmen's  Compensation  Act,  and 
that  no  insurance  policy  insuring  payment  of  compensation  under 
plan  2  of  the  Act  was  filed.  And  affirmatively  the  defendant  pleads 
its  compliance  with  plan  2  of  the  Workmen's  Compensation  Act  and 
its  rejection  by  the  Industrial  Accident  Board,  and  set  up  the  de- 
fenses of  contributory  negligence  and  negligence  of  a  fellow-servant. 

The  reply  consists  of  a  denial  of  the  allegations  of  election  to  come 
under  plan  2  of  the  Workmen's  Compensation  Act,  and  of  the  other 
separate  defenses  made  by  the  defendant.  A  trial  to  the  court  and 
jury  was  had  and  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $5,000.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  with 
directions. 


WIRTA,   Appellant,   v.   NORTH   BUTTE   MINING   CO.    et  al,  Re- 
spondents. 

(Submitted  September  13,  1922.     Decided  September  25,  1922.) 
(210  Pac.   332.     64  Mont.   279.) 

Workmen's  Compensation  Act — Remedies  Exclusive. 

1.  The  Workmen's  Compensation  Act,  in  so  far  as  it  provides  compensation 
to  an  injured  employee  for  injuries  received  from  an  accident  growing  out  of 
and  in  the  course  of  his  employment,  is  exclusive  of  all  other  remedies. 

Same — Master  and  Servant — Existence  of  Relation. 

2.  HELD,  that  where  a  fire  occurred  in  a  mine  at  the  time  plaintiff  was  at 
work,  whereupon  he  ceased  working  and,  being  unable  to  make  his  escape,  was 
compelled  to  remain  in  the  mine  for  forty  hours  during  which  time  he  sustained 
injuries  due  to  smoke  and  gas,  he  was  in  no  position  to  urge  that  when  the  in- 
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juries  were  suffered  the  relation  of  master  and  servant  did  not  exist  between  him 
and  defendant  company  and  that  therefore  he  could  sue  for  damages  irrespective 
of  the  provisions  of  the  Compensation  Act  making  the  compensation  therein  pro- 
vided  exclusive   of  all   other   remedies. 
Same — Employment — How  Not  Terminated. 

3.  Plaintiff  having  predicated  his  cause  of  action  upon  the  relation  of  master 
and  servant,  his  contention  that  his  detention  in  the  mine  after  eight  hours  had 
expired  constituted  false  imprisonment  as  well  as  a  violation  of  the  eight-hour 
law  thus  terminating  his  employment,  is  without  merit,  since  his  employment  could 
not  be  terminated  in  any  such  manner. 

Same — Question  of  Employment — Test. 

4.  The  test  to  be  applied  to  determine  whether  plaintiff  employee  and  defend- 
ant mining  company  were  subject  to  the  Workmen's  Compensation  Act  is  whether 
plaintiff  could  enforce  liability  against  defendant  under  the  Act  for  the  injuries 
sustained  by  him,  and  if  so,  he  as  well  as  the  company  were  bound  by  its  pro- 
visions. 

Same — Liability   Under  Act — How  Created. 

5.  To  create  liability  under  the  Workmen's  Compensation  Act,  there  must 
have  been  an  accident  causing  injury  to  the  employee  which  arose  out  of  his 
employment  and  in  the   course  thereof. 

Same — Compensation  for  Injuries  Are  Not  Damages. 

6.  The  compensation  provided  for  in  the  Workmen's  Compensation  Act  is  in 
no  sense  to  be  considered  as  damages  for  the  injured  employee  or  to  his  depend- 
ents in  case  of  his  death. 

Same — Injuries  Arising  Out  of  and  in  Course  of  Employment — Case  at  Bar. 

7.  HELD,  that  injuries  to  a  miner  caused  by  smoke  and  gas  incident  to  a 
fire  in  the  mine,  and  sustained  by  him  after  he  had  ceased  working  and  while  he 
was  compelled  to  remain  therein  until  rescued,  arose  out  of  and  in  the  course  of 
his  employment,  and  that,  having  agreed  to  be  bound  by  the  provisions  of  the 
Workmen 's  Compensation  Act,  he  was  bound  by  the  provision  making  the  com- 
pensation allowed  by  it  exclusive  of  all  other  remedies,  and  was  therefore  barrred 
from  bringing  an  independent  action  for  damages. 

The  plaintiff,  John  Wirta,  brought  this  action  against  the  defend- 
ant, North  Bntte  Mining  Company,  a  corporation,  and  its  superintend- 
ent, Norman  Braley,  to  recover  damages  for  personal  injuries  sustained 
by  him  while  underground  in  the  Speculator  mine,  a  mining  property 
operated  by  the  North-Butte  Mining  Company,  due  to  a  fire  in  the 
mine  and  the  failure  to  provide  sufficient  exits  in  case  of  a  fire. 

At  the  trial,  after  the  opening  statement  of  plaintiff's  counsel  a/id 
the  plaintiff  had  been  sworn  as  a  witness  in  his  own  behalf,  defendants 
interposed  an  objection  to  the  introduction  of  any  evidence  upon  the 
ground  that  under  the  pleadings  there  was  no  material  issue  to  be 
tried ;  that  the  complaint,  the  answer  and  the  reply,  taken  in  connection 
with  a  stipulation  entered  into  between  the  parties  and  made  a  part 
of  the  record,  show  that  at  the  time  of  the  happening  of  the  accident 
and  the  injury  to  the  plaintiff  therefrom,  the  plaintiff  was  employed 
in  a  hazardous   employment,   and   that  both  the   defendant  company 
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and  the  plaintiff  were  bound  by  the  "Workmen's  Compensation  Act 
(Laws  1915,  Chap.  96),  and  that  plaintiff  has  redress  only  according 
to  the  method  and  in  the  manner  and  to  the  extent  provided  for  in  the 
Act.  This  objection  was  sustained  by  the  court,  and  thereupon,  on 
motion  of  defendants,  judgment  was  entered  dismissing  the  action.  A 
motion  for  new  trial  was  later  made  by  plaintiff  and  denied  by  the 
court,  and  plaintiff  appeals  to  this  court  from  the  order  denying  his 
motion  for  a  new  trial.     Trial  court  affirmed. 


BRUCE,  ADMINISTRATOR,  Respondent,  v.  McADOO,  DIRECTOR- 
GENERAL,  ETC.,  Appellant. 

(Submitted  October  25,  1922.     Decided  December  11,  1922.) 
(211  Pac.  772.     65  Mont.  275.) 

Workmen's    Compensation — Provisions    Exclusive    of    Other    Eemedies — In- 
juries Caused  by  Third  Person— Election  of  Eemedies. 

1.  Plaintiff 's  intestate,  an  employee  at  a  coal  mine  tipple  was  killed  on 
the  premises  of  his  employer,  while  assisting  to  move  a  box-car  on  a  spur-track 
leading  to  the  tipple  for  the  purpose  of  loading,  the  accident  having  been  caused 
by  the  sudden  stopping  of  the  car  due  to  a  brakeshoe  becoming  loose  and  falling 
on  the  track  in  front  of  the  moving  car.  His  widow  claimed  and  was  paid  com- 
pensation for  his  death  under  the  provisions  of  the  Workmen's  Compensation 
Act.  His  administrator  thereupon  brought  action  against  the  Director-General 
of  Bailroads  to  recover  damages  for  negligence  in  furnishing  the  coal  company 
a  defective  car.  HELD,  that  the  action  did  not  lie,  the  provisions  of  the  Com- 
pensation Act  with  relation  to  compensation  being  exclusive  of  any  other  remedy, 
except  where  the  injury  was  caused  by  the  negligence  of  a  third  person  away 
from  the  plant  of  the  employer,  in  which  case  alone  the  employee  or  his  bene- 
ficiaries in  case  of  death  are  given  the  right  of  election  whether  to  take  under 
the  Act  or  seek  damages  from  such  third  person. 

Same — Personal    Injuries — Defective    Instrumentalities    Owned    by    Third 
Person — Liability  for  Damages. 

2.  The  coal  car  furnished  the  coal  company,  decedent 's  employer,  by  the 
railroad  company  was  an  instrumentality  employed  by  the  coal  company  at  its 
plant  in  connection  with  its  coal  mining  operations  and  within  its  exclusive  pos- 
session and  control  at  least  for  the  time  required  to  load  it,  and  therefore  for 
any  injury  caused  to  one  of  its  employees  during  that  time,  by  reason  of  a  de- 
fect in  the  car  it,  and  not  the  railroad  company  or  the  Director-General,  was 
liable. 

These  appeals  are  prosecuted  by  the  defendant  Wm.  G.  McAdoo, 
Director-General  of  Railroads,  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  appears  from  the  pleadings  and  the  proof  that  the  action  was 
instituted  by  the  plaintiff  as  administrator  of  the  estate  of  Q.  Price, 
deceased,  to  recover  damages  for  the  death  of  plaintiff's  intestate, 
alleged  to  have  resulted  from  the  negligence  of  the  defendant  in 
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delivering  to  the  Star  Coal  Company,  on  a  side-track  leading  to  its 
tipple  or  loading  place,  an  empty  freight-car  to  be  loaded  with 
coal,  having  a  defective  brake-beam.  At  the  time  of  the  injury 
and  death  of  the  decedent,  March  9,  1918,  and  prior  thereto  the  Star 
Coal  Company  was  operating  a  coal  mine  and  engaged  in  the  coal 
mining  business  at  Musselshell.  The  deceased  was  then,  and  for 
more  than  a  year  prior  thereto  had  been,  an  employee  of  the  coal 
company  regularly  engaged  in  the  performance  of  his  duties  and 
experienced  in  the  work  of  loading  coal  for  shipment  from  its 
plant.  There  was  constructed  and  in  use  a  spur  or  industrial  track 
leading  from  the  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  to  the  plant  of  the  coal  company,  used  exclusively  by  it ; 
and  in  connection  with  the  business  operations  of  the  latter  empty 
coal  cars  were,  as  ordered  from  time  to  time,  delivered  to  the  coal 
company  on  its  side-track  for  loading,  from  which  point  of  delivery 
the  cars  were  by  the  coal  company  run  by  gravity  to  the  tipple 
on  its  property,  and  there  loaded  by  it  with  coal  for  shipment. 

On  the  morning  of  March  9,  1918,  the  deceased  while  regularly  en- 
gaged in  the  duties  incident  to  his  employment,  moving  a  box-car 
from  the  place  where  it  had  been  spotted  on  the  side-track  to  the 
tipple,  there  to  be  loaded  with  coal,  was  on  top  of  the  car  handling 
the  brakes,  so  as  to  stop  the  car  at  the  desired  place.  The  car  was 
started  by  loosening  the  brakes  and  then  using  a  pinch-bar  to  move 
the  wheels  of  the  car  forward  on  the  rails  until  under  way  through 
gravity.  After  the  car  had  moved  twelve  or  fifteen  feet,  the  de- 
cedent applied  the  brakes  and  stopped  it,  in  order  to  test  the 
brakes,  as  was  customary,  so  as  to  be  sure  of  his  ability  to  stop 
it  at  the  place  of  loading  after  the  car  got  under  momentum.  At  the 
moment  of  the  accident,  a  fellow-employee  was  pushing  on  the  rear 
end  of  the  car,  and  it  was  moving  slowly,  about  two  and  one-half 
miles  per  hour.  The  brake  beam  became  loosened  in  consequence  of 
the  loss  of  a  certain  bolt  by  which  it  was  held  in  place,  dropped  to 
the  track,  and  the  brakeshoe  stuck  in  a  frog  of  a  switch,  bringing  the 
car  to  a  sudden  stop,  as  a  result  of  which  the  deceased  was  thrown 
violently  forward  from  his  position  at  the  brake  on  top  of  the  car 
to  the  ground  in  front  of  the  car,  sustaining  serious  injury,  from 
which  he  died  on  the  evening  the  same  day. 

Action  by  William  L.  Bruce,  as  administrator  of  the  estate  of  Q. 
Price,  deceased,  against  William  G.  McAdoo,  Director-General  of 
Railroads,  and  another.  From  a  judgment  for  plaintiff  and  an  order 
denying  its  motion  for  a  new  trial  defendant  named  appeals.  Re- 
versed and  remanded,  with  directions  to  dismiss  complaint. 


Opinions  of  the  Attorney  General 


Following  are  the  published  opinions  of  the  Attorney  General 
which  have  been  handed  down  in  an  interpretation  of  the  Work- 
men's Compensation  Law,  prior  to  January  1,  1923.  A  few  opinions 
on  minor  points,  and  two  or  three  opinions  that  were  later  reversed 
by  decision  of  the  Montana  Supreme  Court  have  been  omitted. 


Workman's  Compensation  Law,  Payment  Under.  Injured  Em- 
ployee, Blood  Poison.     Employer,  Liability  of.      Moot  Questions. 

The  question  as  to  whether  a  laborer  would  have  any  right  to 
compensation,  if  while  working,  he  should  contract  blood  poisoning 
from  causes  received  while  actually  engaged  in  work  presents  a 
moot  question,  and  will  not  be  decided  in  the  absence  of  a  statement 
of  the  facts. 

May  19,  1915. 
Hon.  A.  E.  Spriggs, 

Chairman    Industrial    Accident    Board, 
Helena,  Montana. 
Dear  Sir : 

I  am  in  receipt  of  your  letter  of  the  17th  instant,  setting  forth  that  you  have 
received  a  communication  from  one  James  McClelland,  propounding  the   inquiry: 
"Would   a   laborer   have   any   right   to   expect    compensation,   if   while 
working  for  a  corporation  in  Montana,  he  should  contract  blood  poison- 
ing from  causes  received  while  actually  engaged  in  the  work?" 
and  requesting  that   I  render  an  official  opinion  thereon. 

You  are  advised  this  department  cannot  undertake  to  render  opinions  upon  moot 
questions,  respecting  imaginary  cases  which  may  arise  after  the  compensation 
law  becomes  effective.  The  law  itself  defines  "injury"  and  "injured,"  and 
sets  forth  that  if  an  employee  shall  die  from  some  other  cause  than  the  injury, 
there  shall  be  no  liability  for  compensation  after  his  death.  Under  the  law  it  is 
possible  to  conceive  of  a  case  where  if  a  person  died  of  blood  poisoning  proximate- 
ly resulting  from  an  accident  occurring  during  the  regular  course  of  his  employ- 
ment, there  would  be  liability  for  compensation  after  his  death,  and  it  is  likewise 
possible  to  conceive  of  cases  where  no  such  liability  would  attach.  The  most 
this  department  can  do  at  the  present  is  to  advise  that  each  case  as  it  arises 
must  be  decided  upon  the  merits  after  ascertaining  all  of  the  facts  and  circum- 
stances attending  and  surrounding  the  injury,  for  the  reason  that  it  is  impossible 
to  apply  the  law  to  any  given  case  until  all  the  facts  are  at  hand. 

Yours  very  truly, 

D.  M.  KELLY, 

Attorney  General. 

22 
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Workman's  Compensation  Law.  Payment  Under.  Payment, 
Under  Compensation  Law.  Compensation,  Begins  When.  Hospital 
and  Medical  Service,  Amount  of.    Employer,  May  Come  in. 

Under  the  provisions  of  the  Workman's  Compensation  Act,  pay- 
ment of  compensation  to  an  injured  employee  begins  at  the  expira- 
tion of  two  weeks  from  the  time  the  injury  occurred,  but  in  the 
meantime  the  injured  employee  is  entitled  to  Hospital  and  Medical 
services. 

Any  employer  of  labor  engaged  in  hazardous  pursuits  may  become 
subject  to  the  Act  irrespective  of  the  number  of  employees. 

Hon.  A.  E.  Spriggs,  .  May  19,  1915. 

Chairman  Industrial  Accident  Board, 
Helena,  Montana. 
Dear   Sir: 

This  office  is  in  receipt  of  your  recent  communication  respecting  certain 
questions  pertaining  to  the  Workman 's  Compensation  Law,  upon  which  you  de- 
sire an  official  opinion. 

You  inquire  as  to  when  compensation  starts  after  a  workman  has  been  in- 
jured? Section  16  (a),  (b),  and  (c)  deal  generally  with  compensation,  and  in 
each  of  these  subdivisions,  there  appears  the  following  language: 

"Such  compensation  shall  be  paid  during  the  period  of  disability." 
This  general  language,  however,  is  qualified  by  the  provisions  of  Section  16  (g), 
which  provides  that  no  compensation  shall  be  allowed  or  paid  during  the  first 
two  weeks  of  any  injury  except  as  may  be  required  by  the  provisions  of  Section 
16  (f),  which  said  section  provides  that  during  the  first  two  weeks  after  the 
happening  of  the  injury,  the  employer,  or  insurer,  or  the  accident  fund,  as  the 
case  may  be,  shall  furnish  reasonable  medical  and  hospital  service  and  medicines 
as,  and  when  needed  in  amount  not  to  exceed  $50  in  value,  except  as  otherwise 
provided,  and  when  the  employer  is  the  party  to  a  hospital  contract,  unless  the 
employee  shall  refuse  to  allow  them  to  be  furnished.  It  is,  therefore,  apparent 
that  the  phrase  "such  compensation  shall  be  paid  during  the  period  of  disability," 
must  be  construed  as  meaning  that  the  period  begins  not  at  the  time  of  the  injury, 
but  after  the  expiration  of  two  weeks  from  the  time  the  injury  occurred.  In 
this  connection,  you  are  further  advised  that  by  mutual  agreement  between  the 
employer  and  the  employees,  the  provisions  of  Section  16  (f)  may  be  waived, 
provided  the  employer  and  employees  enter  into  an  agreement  providing  for 
hospital  benefits  and  accommodations  to  be  furnished  to  the  employees,  as  pro- 
vided by  Section  14  (a),  (b),  (c),  (d),  (e),  and  (f).  You  inquire  further, 
whether  it  be  necessary  for  an  employer  to  have  a  certain  number  of  employees 
to  entitle  him  to  come  under  the  act.  The  act  itself,  is  silent  upon  this  subject. 
Employers  who  come  under  its  provisions  make  payment  to  the  Industrial  Accident 
Fund  in  proportion  to  the  annual  pay  roll.  It  is  my  opinion  that  where  the  em- 
ployment is  not  such  as  is  designated  ' '  casual  employment, ' '  any  employer 
engaged  in  the  hazardous  pursuits  specified  in  Section  4  (b),  (c),  (d),  and  (e), 
may  come  in  under  the  law  irrespective  of  the  number  of  employees  he  may  have. 

Yours  very  truly, 

D.   M.   KELLY, 

Attorney  General. 
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Workmen's  Compensation  Law,  Average  Daily  Wages.  Coal 
Miners,  Average  Daily  Wage  of.  Average  Daily  Wage,  How  Ar- 
rived At.     Compensation,  Manner  of  Arriving  At. 

In  view  of  the  silence  of  the  law  upon  the  subject  of  ascertaining 
the  average  daily  wages  of  employees  who  work  at  piece  work,  ton- 
nage or  means  other  than  a  fixed  daily  stipend,  arbitrary  rules  for 
determining  the  question  must  be  adopted. 

Subject  considered  and  rules  of  guidance  in  such  cases  laid  down 
and  recommended  for  adoption  by  the  Board. 

June   11,   1915. 
Hon.  A.  E.  Spriggs, 

Chairman,  Industrial  Accident  Board, 
Helena,  Montana. 
Dear  Sir: 

Pursuant  to  a  conference  had  by  your  honorable  board  with  representatives 
of  the  Montana  State  Coal  Operators  Association,  and  United  Mine  Workers  of 
America,  you  have  requested  this  office  for  an  opinion  respecting  the  computa- 
tion of  wages  received  by  coal  miners,  as  a  basis  for  fixing  the  compensation  to 
be  allowed  employees  injured  in  the  course  of  their  employment. 

It  is  represented  that  coal  miners  in  this  state  do  not  receive  fixed  daily  wages, 
but  mine  coal  for  a  fixed  price  per  ton,  which  varies  slightly  in  different 
localities,  depending  upon  the  character  and  workability  of  the  coal  veins, — this 
variation  being  calculated  to  reflect  equitably  upon  the  miners,  so  as  to  enable 
them  to  earn  approximately  the  same  wage  wherever  employed.  It  is  agreed 
the  coal  miners  in  this  state,  do  not  operate  continuously  throughout  the  year ; 
but  that  the  average  number  of  working  daj-s  is  approximately  two  hundred  and 
forty  annually.  It  is  contended  upon  the  part  of  the  operators  that  the  rule  to  be 
adopted  by  the  Board  to  ascertain  the  weekly  wage  upon  which  compensation  is 
to  be  based  is,  to  determine  the  workman 's  total  earning  capacity  for  the  mining 
period  of  two  hundred  forty  days,  or  coal  mining  year,  and  use  fifty-two  as  the 
divisor  of  the  total,  which  in  turn  will  give  the  average  weekly  earnings  for  a 
calendar  year.  On  the  other  hand  it  is  contended  by  the  mine  workers  that  the 
average  wage  shall  be  ascertained  by  taking  the  actual  number  of  days  a  miner 
has  been  employed  during  a  certain  period  of  time, — as  for  instance  during  a 
year.  The  total  amount  earned  by  him  during  such  time  should  then  be  divided 
by  the  exact  number  of  days  of  actual  employment,  and  the  result  would  be  the 
average  daily  wage;  and  the  sum  thus  ascertained  multiplied  by  the  numeral 
six;  would  give  the  weekly  wage,  forming  the  basis  of  compensation  to  the  injured 
workman. 

An  examination  of  various  compensation  laws  of  other  states,  discloses  that 
usually  specific  provision  is  made  for  ascertaining  the  average  Avage  where 
contract  or  piece  work  furnishes  the  basis  of  wages,  and  where  no  fixed  daily 
stipend  is  paid  the  workman.  Our  law  is  apparently  silent  upon  the  subject. 
Several  sections,  however,  shed  light  upon  the  subject.  Section  6  (w)  defines 
the  word  ' '  week ' '  as  meaning  six  working  days,  including  Sundays,  and  Section 
6  (v)  defines  the  term  "wage"  as  meaning  the  average  daily  wages  received 
by  the  employee  at  the  time  of  the  injury,  or  for  the  usual  hours  of  employment 
in  a  day,  but  overtime  is  not  to  be  considered.     Sections   16    (a),    (b),    (c),    (d) 
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and  (i),  are  all  couched  in  similar  language,  and  fix  the  amounts  to  be  paid  an 
injured  employee  for  the  specified  injuries  with  which  these  sections  deal.  For 
the  sake  of  brevity,  Section  16   (a)   is  quoted.     It  reads  as  follows: 

"For  an  injury  producing  temporary  total  disability,  fifty  per  centum 
of  the  wages  received  at  the  time  of  the  injury,  subject  to  a  maximum 
compensation  of  ten  dollars  per  week  and  a  minimum  compensation  of 
six  dollars  per  week;  provided,  that  if  at  the  time  of  injury,  the  employee 
received  wages  of  less  than  six  dollars  per  week,  that  he  shall  receive  the 
full  amount  of  such  wages  per  week.  Such  compensation  shall  be  paid 
during  the  period  of  disability,  but  not,  however,  in  any  event,  exceeding 
300  weeks." 

In  view  of  the  incompleteness  of  the  law  upon  the  subject,  it  is  manifest 
that  to  ascertain  the  wage  received  by  the  employee  at  the  time  of  the  injury, 
some  arbitrary  standard  must  be  adopted  and  resorted  to,  as  furnishing  a  reason- 
able rule  for  guidance  in  this  matter.  It  must  be  conceded,  the  policy  of  the  law 
is  to  give  all  employees  equal  protection,  whether  the  employment  be  for  a  fixed 
daily,  weekly,  or  monthly  wage,  or  be  based  upon  the  results  attained,  as  in  the 
case  under  consideration.  There  are  a  number  of  instances  attending  the  mining 
of  coal  where  a  fixed  daily  wage  is  paid.  In  such  cases  it  manifestly  would  be 
idle,  if  not  ridiculous,  to  contend,  because  the  employment  is  not  continuous 
throughout  the  year,  that  perforce  the  average  daily  wage  received  at  the  time  of 
the  injury  is  not  the  fixed  amount  actually  paid  the  workman  per  day,  but  the 
average  per  diem  earned  in  a  calendar  year,  based  upon  two  hundred  forty  work- 
ing days. 

It  is  quite  manifest  the  employer  is  liable  to  the  employee  for  injury  occurring 
only  during  the  time  the  employment  continues.  If,  for  instance,  the  coal 
operators  elect  to  be  bound  by  the  provisions  of  Plan  No.  2,  certainly,  in  view 
of  the  two  hundred  forty  days  mining  period,  they  would  be  obliged  to  pay 
premiums  to  the  insurance  companies,  indemnifying  them  for  eight  months,  or 
two  hundred  forty  working  days,  and  not  for  a  calendar  year  of  twelve  months, 
for  it  is  only  during  the  working  period  that  the  employer  may  possibly  become 
liable  for  injuries  sustained  by  an  employee.  Likewise,  if  the  employer  elects  to 
be  bound  by  Plan  No.  3,  his  assessments  are  based  upon  his  total  annual  pay 
roll,  and  not  upon  what  the  pay  roll  might  be  if  the  mines  were  operated  contin- 
uously (Section  40  (a)  and  Section  40  (t)).  The  phrase  "Five  per  centum  of 
the  wages  received  at  the  time  of  the  injury"  does  not  contemplate  continuity 
of  employment  for  any  definite  antecedant  period,  and  its  true  interpretation 
is  not  contingent  upon  any  fixed  or  possible  working  period  in  any  industry 
during  any  calendar  year.  Where  the  wages  received  are  in  their  nature  uncertain 
or  speculative,  as  in  the  case  of  coal  miners  working  for  so  much  per  ton,  the 
previous  earnings  may  be  resorted  to  alone  for  the  purpose  of  striking  a  general 
average,  which  will  reasonably  reflect  the  daily  wage  earned  at  the  time  of  the 
occurrence  of  the  injury. 

I  am,  therefore,  of  the  opinion  that  a  construction  of  the  law,  such  as  is 
contended  for  by  the  operators,  would  be  unjust  to  the  employee,  and  inequitable 
in  its  consequences.  Hence,  the  rules  which  should  guide  your  Board  in  instances 
such  as  we  have  under  consideration,  may  be  stated  succintly  as  follows: 

(a)  Whenever  the  wages  received  by  an  employee  be  in  the  form  of  piece 
Avork,  tonnage,  or  means  other  than  a  fixed  daily  wage,  the  average  daily  wage 
shall  be  the  total  net  earnings  of  the  employee  for  a  period  preceding  the  accident, 
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to  be  determined  by  the  Board,  which  total  shall  be  divided  by  the  actual 
number  of  days  worked,  and  the  result  multiplied  by  six  which  will  give  the 
weekly  wage,  furnishing  the  basis  for  compensation. 

(b)  Whenever,  by  reason  of  the  shortness  of  the  time  during  which  the 
employee  has  been  employed,  and  by  reason  of  the  nature  of  the  employment, 
it  is  impracticable  to  compute  the  average  daily  wage,  as  defined  in  paragraph 
(a),  regard  may  be  had  to  the  average  daily  wages  which  are  being  earned  by 
a  person  in  the  same  grade,  employed  at  the  same  work  by  the  same  employer, 
or,  if  there  is  no  person  so  employed,  then  by  a  person  employed  by  another  in 
the  same  grade  and  in  the  same  class  of  work. 

Yours  very  truly, 

J.  B.  POINDEXTEB, 

Attorney  General. 

Workman's  Compensation  Act,  Compensation  Plans.  Public 
Work,  Certain  Compensation  Plan  Obligatory.  Compensation  Plan 
No.  3,  Application  of  Provisions.  Sub-Contractors  and  Principal 
Contractors,  No  Distinction  Between. 

Where  a  contractor  is  engaged  in  public  work,  the  terms,  condi- 
tions and  provisions  of  Compensation  Plan  No.  3  are  exclusive, 
compulsory  and  obligatory  upon  both  the  contractor  and  employees. 
By  entering  upon  public  work  he  automatically  becomes  bound  by 
the  provisions  of  Plan  No.  3  by  operation  of  law. 

The  law  makes  no  distinction  between  sub-contractors  and  prin- 
cipal contractors. 

June   16th,   1915. 
Hon.  A.  E.  Spriggs, 

Chairman,  Industrial  Accident   Board, 
Helena,  Montana. 
Dear  Sir: 

You  submit  the  question  as  to  whether  if  a  contractor  elects  to  be  bound  by 
Compensation  Plan  No.  2,  and  subsequently  and  while  so  bound,  he  secures  a 
contract  for  public  work  he  is  required  to  pay  into  the  Industrial  Accident  Fund 
more  than  the  premium  on  his  payroll  for  actual  work  done  upon  such  public 
contract. 

You  are  advised  that  where  a  contractor  is  engaged  in  the  performance  of 
contract  work  for  a  public  corporation,  the  terms,  conditions  and  provisions  of 
Compensation  Plan  No.  3  are  exclusive,  compulsory,  and  obligatory  upon  both 
the  contractor  and  employees,  (Sec.  3  e)  and  it  becomes  immaterial  whether  the 
contractor  has  theretofore  voluntarily  elected  to  be  bound  by  Plan  No.  2,  for 
entering  upon  public  work  he  automatically  becomes  bound  by  the  provisions 
of  Plan  No.  3  through  operation  of  law.  In  such  case  he  is  bound  to  contribute 
to  the  Industrial  Accident  Fund  a  sum  equal  to  the  percentages  of  his  total  an- 
nual payroll,  as  provided  by  Sec.  40    (a). 

The  term  "Payroll"  is  defined  by  Sec.  6  (ee)  and  means  the  average  annual 
payroll  of  the  employer  for  the  preceding  calendar  year;  or,  if  the  employer  shall 
not  have  operated  for  a  sufficient  or  any  length  of  time  during  such  calendar 
year,  twelve  times  the  average  monthly  payroll  for  the  calendar  year ;  provided 
that  an  estimate  may  be  made  by  the  Board  for  any  employer  starting  in  busi- 
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ness  where  no  average  payrolls  are  available,  such  estimate  to  be  adjusted  by 
additional  payment  by  the  employer,  or  refund  by  the  Board,  as  the  case  may 
actually  be,  on  December  31st  of  such  calendar  year. 

In  view  of  these  provisions,  the  payroll  contemplated  by  the  law  is  the  payroll 
of  employees  engaged  by  the  employer  for  work  upon  the  public  contract,  and 
does  not,  of  course,  include  any  payroll  of  employees  by  the  employer  engaged 
in  non-public   work. 

You  are  further  advised  that  the  law  makes  no  distinction  between  subcon- 
tractors and  principal  contractors,  both  classes  being  bound  by  the  provisions 
of  Compensation  Plan  No.  3. 

Yours  very  truly, 

J.  B.  POINDEXTER, 

Attorney  General. 

Workmen's  Compensation  Law,  Non-Hazardous  Pursuits.  Com- 
mon Law  Defense,  Pleadings  of  by  Employers.  Employers  in  Cer- 
tain Cases,  May  Plead  Common  Law  Defenses. 

Employers,  whose  laborers  are  not  engaged  in  hazardous  under- 
takings, as  defined  in  the  compensation  laws,  are  not  estopped  to 
plead  the  common  law  defenses  in  actions  brought  for  the  purpose 
of  recovering  damages  by  workmen  injured  while  engaged  in  such 
non-hazardous  pursuits. 

June   30,   1915. 
Hon.  A.  E.  Spriggs, 

Chairman,   Industrial  Accident   Board, 
Helena,  Montana. 
Dear  Sir: 

Recently  you  requested  an  opinion  of  this  office  as  to  whether,  if  an  employer 
of  labor,  not  classified  as  hazardous  by  the  Compensation  Law,  is  sued  for 
damages  for  injuries  sustained  by  a  workman,  such  employer  is  deprived  of  his 
common  law  defenses? 

Section  3   (a)   and   (b)   provide  as  follows: 

(a)  "In  an  action  to  recover  damages  for  personal  injuries  sustained 
by  an  employee  in  the  course  of  his  employment,  or  for  death  resulting 
from  personal  injuries  so  sustained,  it  shall  not  be  a  defense;  (1)  That 
the  employee  was  negligent,  unless  such  negligence  was  wilful;  (2)  That 
the  injury  was  caused  by  the  negligence  of  a  fellow  employee;  (3) 
That  the  employee  had  assumed  the  risks  inherent  in,  incident  to,  or 
arising  out  of  his  employment,  or  arising  from  the  failure  of  the  employer 
to  provide  and  maintain  a  reasonably  safe  place  to  work,  or  reasonably 
safe  tools,  or  appliances. ' ' 

(b)  "The  provisions  of  Section  3  (a)  shall  not  apply  to  actions  to 
recover  damages  for  personal  injuries  sustained  by  household  or  domestic 
servants,  farm  or  other  laborers,  engaged  in  agricultural  pursuits  whose 
employment  is  of  a  casual  nature. ' ' 

The  term  "employee,''  as  used  in  Section  3  (a),  is  limited  in  its  meaning 
by  the  definition  of  the  term  found  in  Section  6  (j),  a  reference  to  which  Avill 
disclose  that   the   workman  must  be  engaged   in  a  hazardous   pursuit,   such   as   is 


28  OPINIONS    OF    THE    ATTORNEY    GENERAL 

specified  in  Sections  4  (a),  (b),  (c),  (e)  and  5  of  the  Act.  In  view  of  the 
restricted  meaning  of  the  term  ' '  employee, ' '  as  thus  defined,  I  am  of  the  opinion 
that  the  exceptions  contained  in  Section  3  (b)  are  not  exclusive,  but  that  there 
is  an  implied  exception  of  the  employer  of  labor,  not   classified  as  hazardous. 

This  view  is  strengthened  by  a  reference  to  Section  40  (a),  Class  27,  which 
reads  as  follows : 

"Any  employer  and  his  employees  engaged  in  non-hazardous  work   or 
employment,    by    their    joint    election,    filed   with   and    approved    by    the 
Board,  may  accept  the  provisions  of  Compensation  Plan  Number  Three. 
In  such   event,   such    employer   and   employees   shall   be   known   as    Class 
Twenty-seven,   the  rate  of  assessment  in  which  shall  be  one-half  of  one 
per  centum. ' ' 
This    section,   it    will   be    observed,    permits    the   employer    and    his    employees, 
engaged  in  non-hazardous  pursuits,  mutually  to   become  bound  by  the  provisions 
of  Plan  No.  3.     It  can  readily  be  seen,  that  if  the  employer  under  this  section, 
desires  to  become  bound,  and  an  employee   refuses  to   become   bound  thereunder, 
and  is  subsequently  injured,  and  brings  action  against  his  employer  for  damages, 
it  can  scarcely  be  contended  the  employer  in  such  a  case  would  be  deprived  of  the 
defenses  he  was   privileged  to   interpose  prior  to  the  enactment   of  the   Compen- 
sation Law. 

It  is  my  opinion,  therefore,  that  employers  whose  laborers  are  not  engaged  in 
hazardous  work  or  employment,  are  not  estopped  to  plead  the  so-called  common 
law  defenses  in  an  action  brought  for  the  purpose  of  recovering  damages  by 
workmen  injured  while  engaged  in   non-hazardous   pursuits. 

Yours  very  truly, 

J.  B.  POLNDEXTER, 

Attorney  General. 

Workman's  Compensation  Law,  Computation.  Compensation. 
Rule  for  Computing.  When  Begins.  Volunteer  Fire  Brigade,  Mem- 
bers not  Under  Compensation  Law.  Hoboes  Serving  Sentence,  not 
Under  Compensation  Law.  Policemen,  not  Under  Compensation 
Law.  Merchants,  Certain  May  Become  Bound.  Industrial  Accident 
Board,  Jurisdiction  of.  Contractors,  on  Public  Work.  Public  Work, 
Contractors  on. 

1.  Rule  announced  for  computing  the  compensation  to  be  allowed 
to  injured  workmen; 

2.  The  period  of  compensation  begins  after  the  expiration  of  the 
second  week,  or  on  the  fifteenth  day  following  an  injury ; 

3.  Members  of  a  volunteer  fire  brigade  are  not  subject  to  the 
provisions  of  the  law ; 

4.  "Hoboes"  serving  sentence  who  are  forced  to  work  on  mu- 
nicipal streets  are  not  subject  to  the  law; 

5.  Policemen  are  not  subject  to  law; 

6.  Merchants  dealing  in  dry  goods  are  not  subject  to  the  law,  but 
in  concert  with  their  employees  maj^  become  bound  under  classsifi- 
cation  27 ; 
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7.  The  jurisdiction  of  the  Industrial  Accident  Board  does  not 
extend  over  Glacier  National  Park ; 

8.  Contractors  on  public  work  may  only  become  bound  under 
Plan  No.  3. 

August   3,  1915. 
Hon.  A.  E.  Spriggs, 

Chairman,   Industrial  Accident  Board, 
Helena,  Montana. 
Dear  Sir: 

Keplying  to  your  recent  communication  wherein  you  submit  for  my  considera- 
tion a  number  of  legal  questions  pertaining  to  the  workman 's  compensation  law, 
you  are  advised : 

1.  In  computing  the  compensation  to  be  allowed  an  injured  workman,  his 
average  daily  wages,  exclusive  of  over  time,  must  be  used  as  a  basis,  (Sec.  6  v.), 
and  where  employment  extends  through  seven  days  weekly,  the  employee  is 
entitled  to  receive  one-half  his  average  net  earnings  within  the  maximum  and 
minimum  fixed  by  the  law.  This  conclusion  is  manifest  from  the  language  of 
Section  6  u,  which  specifically  states  that  the  term  "week"  means  six  working 
days,  but  includes  Sundays. 

2.  The  period  of  compensation  begins  after  the  expiration  of  the  second 
calendar  week,  or  on  the  15th  clay  following  the  injury.     (See.  16  q.). 

3.  Members  of  a  voluntary  fire  brigade  are  not  subject  to  the  provisions  of 
the  law,  for  the  very  obvious  reason  that  the  relationship  of  employer  and  em- 
ployee does  not  exist  between  the  members  and  the  municipality ;  such  persons, 
moreover,  receive  no  wages,  and  in  case  of  injury  there  would  be  no  means 
of  determining  the  amount  of  compensation  to  be  allowed. 

4.  ' '  Hoboes ' '  who  are  serving  sentence  at  hard  labor  for  the  violation  of 
municipal  ordinances,  and  are  forced  to  work  on  the  city  streets,  are  not  to  be 
enumerated  by  the  municipality  as  employees  engaged  in  any  of  the  hazardous 
pursuits  mentioned  by  the  statute,  for  the  law  is  intended  to  compensate  only 
free  workmen  for  injuries  sustained  by  them  in  the  course  of  their  lawful  em- 
ployments. 

5.  Policemen  are  public  officers,  and  while  paid  by  the  city  for  their  services, 
are  not  to  be  regarded  as  employees  thereof.  (State  ex  rel.  Quintin  v.  Edwards, 
38  Mont.  250).  They  are  not,  therefore,  subject  to  the  provisions  of  the  Com- 
pensation Act. 

6.  Merchants  dealing  in  dry  goods  are  not  engaged  in  hazardous  occupations 
as  defined  by  Section  4  a,  b,  c,  d,  and  e.  They  may  become  bound  by  the  pro- 
visions of  the  compensation  law  only  by  adopting  Plan  No.  3,  class  27.  In  your 
statement  of  facts,  you  set  forth  that  a  certain  drygoods  merchant  employs  a 
number  of  persons  who  operates  elevators  in  his  store,  and  has  several  chaffeurs 
to  operate  his  delivery  trucks,  and  it  is  contended  that  the  employer  should  be 
permitted  to  at  least  come  under  Plan  No.  1  or  2  as  to  these  employees.  This 
contention  is  not  tenable  for  at  least  two  reasons.  In  the  first  place  the  em- 
ployment of  such  persons  is  incidental  to  the  principal  business  of  the  employer. 
Section  3  (f)  is  called  to  your  attention  the  language  of  which  clearly  indicates 
that  the  employer  must  be  engaged  in  an  industry  specified  as  hazardous  by  the 
Act  to  enable  him  as  a  matter  of  right  to  elect  to  become  bound  by  the  provisions 
of  the  Act;  and  in  the  second  place,  there  is  no  provision  in  the  law  enabling 
the  employer  to   accept  the  compensation   principle   as  to  part   of  his  employees, 
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and  reject  it  as  to  the  remainder.  In  Bradbury's  Workmen's  Compensation 
Laws,  2nd  Ed.,  Vol.  1,  pages  210,  211,  the  principle  is  announced  that  where  the 
Act  is  elective,  election  must  be  made  as  to  all  employees  or  none.  It  follows, 
perforce,  that  where  the  principal  business  of  the  employer  is  not  hazardous  as 
a  matter  of  law,  the  mere  fact  that  a  few  of  his  employees  may  be  engaged 
incidentally  in  hazardous  pursuits,  will  not  operate  to  enable  him  to  elect  to 
become  bound  by  other  than  Plan  No.  3,  Class  27.  Where,  however,  the  employer 
carries  on  two  or  more  distinct  occupations,  the  one  non-hazardous,  and  the  other 
hazardous,  such  as  general  merchandising,  and  the  operation  of  grain  elevators, 
he  would  be  permitted  to  elect  to  become  bound  by  any  of  the  three  plans  as  to 
the  latter. 

In  this  connection  you  are  referred  to  a  former  opinion  calling  attention  to 
the.  powers  of  the  Board  to  declare  as  hazardous  occupations  other  than  those 
enumerated  in  the  law,  by  virtue  of  the  provisions  of  Section  5  of  the  Act. 

7.  You  inquire  whether  the  jurisdiction  of  your  Board  extends  over  Glacier 
National  Park.  The  Compensation  Law  is  not  extra  territorial  in  operation.  By 
the  provisions  of  Chapter  33,  Laws  of  1911,  page  51,  exclusive  jurisdiction  was 
ceded  to  the  United  States  over  and  within  all  territory  now  or  hereafter  included 
in  Glacier  National  Park.  The  State  reserved  only  the  right  to  serve  civil  and 
criminal  process  within  the  limits  of  the  Park,  in  any  suits  of  prosecution  for,  or 
on  account  of  rights  acquired,  obligations  incurred,  or  crimes  committed  in  the 
State  outside  of  the  Park,  and  saving  further  to  the  State  the  right  to  tax 
persons  and  corporations,  their  franchises  and  property  on  lands  included  in  the 
Park.  See  also  Volume  5,  Opinions  Attorney  General,  p.  164,  where  you  will  find 
a  general  discussion  relative  to  the  operation  of  state  laws  over  Federal  territory 
within  this  state. 

8.  You  inquire  whether  under  previous  ruling  of  this  office,  that  counties 
are  excluded  from  the  operation  of  the  Act,  a  contractor  engaged  in  the  occupa- 
tion of  constructing  bridges  for  counties,  may  elect  to  become  bound  by  the 
provisions  of  Plan  No.  1  of  the  Act.  Section  3  (e)  prohibits  such  a  course;  in  that 
it  requires  contractors  engaged  in  the  performance  of  contract  work  for  public 
corporations  to  become  bound  if  at  all,  by  Plan  No.  3. 

Yours  very  truly, 

J.  B.  POINDEXTER, 

Attorney  General. 

Workmen's  Compensation  Law,  Plan.  Plan,  Under  Which  to 
be  Bound.  Contractors,  Certain  Furnishing  Municipalities.  Munic- 
ipalities, Served  by  Contractors. 

Persons,  companies  and  corporations  furnishing;  municipalities 
with  water,  electric  current,  blank  books,  printed  matter  and  ad- 
vertising matter,  may  elect  to  be  bound  by  any  plan  of  the  Compen- 
sation Act. 

Helena,  Mont.,  Aug.  30th,  1915. 
Hon.  A.  E.  Spriggs, 

Chairman,   Industrial  Accident   Board, 
Helena,  Montana. 
Dear  Sir: 

In  reply  to  your  recent  letter  you  are  advised  that  persons,  companies,  and 
corporations  under  contract  to  furnish  municipalities  with  Avater,  electric  current 
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for  lighting  purposes,  blank  books,  printed  matter  and  advertising,  may  elect  to 
be  bound  by  any  plan  of  the  Compensation  Act.  Plan  No.  3  is  not  exclusive  as 
to  such,  for  the  reason  tnat  the  city  in  these  matters  is  the  purchaser  of  the 
finished  product  or  commodity,  and  the  parties  supplying  the  same  are  not  to 
be  regarded  as  engaged  in  the  performance  of  municipal  work. 

You  are  also  advised  that  members  of  established  Fire  Departments  are  to  be 
considered  as  employees  of  the  municipality. 

State  ex  rel.  Driffill  v.  City  of  Anaconda,  41  Mont,  577. 

Yours  very  truly, 

J.  B.  POLNDEXTER, 

Attorney  General. 

Workmen's  Compensation  Law,  Extent.  Injured  Employee,  Loss 
of  Time  of.    Medical  Services.    Injured  Employee  Entitled  to. 

Loss  of  time  by  injured  employee  is  not  essential  to  permit  re- 
covery for  medical  service  and  attention. 

Helena,  Montana,  October  15,   1915. 
Hon.  A.  E.  Spriggs, 

Chairman,   Industrial  Accident   Board, 
Helena,  Montana. 
Dear  Sir: 

In  a  recent  letter  to  this  office  you  set  forth  that  you  are  in  receipt  of  a 
communication  from  an  employer   of  labor,   informing  you   that   an   employee 

"burned  his  hand  with  hot  asphalt  one  day,  but  the  foreman  reports 
that  he  worked  every  day.  Now  comes  a  doctor  with  a  bill  for  $8  for 
dressing  his  hand  four  times.  Shall  we  make  a  formal  report  on  this 
accident,  and  shall  we  pay  the  doctor?" 

It  is  my  opinion  that  the  Workman 's  Compensation  Law  contemplates  the 
caring  for,  nursing,  furnishing  of  medical  aid,  assistance  and  treatment  to  an 
injured  employee  during  the  first  two  weeks  following  an  accident,  whenever 
the  resulting  injury  is  of  such  a  nature  as  to  reasonably  require  the  same,  and 
the  question  of  loss  of  time  does  not  enter  into  consideration  during  this  period. 
You  should,  therefore,  be  guided  in  such  matters  by  the  following  rule : 

Whenever  an  accident  occurs,  and  no  loss  of  time  results  to  the  injured  em- 
ployee, and  the  nature  of  the  resulting  injury  is  such  as  to  make  it  reasonably 
necessary  to  secure  medical  service,  attention  or  medicines,  or  to  give  care, 
attention  or  treatment  to  the  injured  employee,  the  employer,  insurer  or  Industrial 
Accident  Fund,  as  the  case  may  be,  depending  upon  the  plan  adopted  by  the 
employer,  is  liable  for  the  reasonable  and  necessary  expenses  incurred  for  such 
medical  services,  attention  or  medicines,  not  exceeding  in  any  one  case  the  sum 
of  $50,  and  not  extending  over  a  period  of  more  than  two  weeks  immediately 
following  the  accident. 

The  foregoing  rule  to  apply  in  all  cases  where  there  is  no  valid,  subsisting 
hospital  contract  between  the  employer  and  his  employees.  Tested  by  the  foregoing 
rule,  under  the  facts  stated,  you  have  only  to  inquire  whether  in  the  case  cited, 
it   becomes   reasonably   necessary  for   the   doctor   to   administer   treatment   to   the 
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injured  employee,  and  whether  his  charge  therefore  is  reasonable  under  the  cir- 
cumstances. These  propositions  being  shown  affirmatively,  to  your  satisfaction, 
you  should  order  that  the  bill  be  paid. 

Yours  very  truly, 

J.   B.   POINDEXTER, 

Attorney  General. 

Workmen,  Who  Are  Under  Compensation  Act.  Compensation 
Act,  Who  Are  Workmen  Under.  Officers,  Whether  Under  Com- 
pensation Act.  Public  Officers,  Whether  Under  Compensation  Act. 
Employees,  in  Public  Office  Whether  Under  Compensation  Act. 
Hazardous  Employment,  as  Applied  to  Public  Officers.  Workmen's 
Compensation  Act,  Construed.  Industrial  Accident  Board,  Reports 
Made  to  Include  Whom. 

Public  officers,  and  employees  in  public  offices,  who  perform  the 
same  duties  as  those  devolved  by  law  upon  the  official,  are  not  with- 
in the  meaning'  of  the  Workmen's  Compensation  Act. 

Mere  designation  of  a  certain  position  as  a  public  office  is  not 
sufficient  to  deprive  the  workman  or  employee  of  the  rights  given 
by  the  Act,  provided  the  duties  performed  by  such  employee  are 
hazardous  within  the  meaning  of  the  Act. 

Helena,  Montana,  April  1,  1916. 
Hon.  A.  E.  Spriggs, 

Chairman,  Industrial   Accident   Board, 
Helena,  Montana. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  submitting  the   following  question: 
"Who  should  be  included  in  the  payroll  reports  *     from  pub- 

lic   corporations,    for   the   purpose    of   fixing   the   amount    of   premium   or 
assessments  due  the  Industrial  Accident  Fund     *     *     *     as  provided  in 
the  Workmen's  Compensation  Act?" 
The  Supreme  Court  of  Montana  has  decided  that  public  corporations    (counties 
and  cities)    are  within  the  meaning  of  Chapter   96,  Laws   of   1915,  known  as  the 
' '  Workmen 's  Compensation  Law ' '. 

Lewis  &  Clark  Co.  v.  Accident  Board,  155  Pac.  268 ; 
City  of  Butte  v.  Accident  Board,  decided  Feb.  24,   1916. 
The  court  did  not  in  either  one  of  the  decisions  go  beyond  the  point  of  deciding 
that   the  city  and  the  county  are  subject  to  the  provisions  of  the   Act.     Nor   is 
there  any  intimation  in  the  discussion  as  to  who  constitutes  employees  of  either 
city  or  county  within  the  meaning  of  the  law. 

Under  the  provisions  of  the  Act,  compensation  Plan  No.  3  is  the  only  one  that 
applies  to  public  corporations.  Hence,  the  law  must  be  examined  with  reference 
to  Plan  No.  3.  The  Act  itself  attempts  to  define  its  own  terms,  and  also  to 
specify  the  employments  to  which  it  applies. 

The  term  "payroll"  is  defined  by  Section  6  (ee),  "means  the  average 
annual  payroll  of  the  employer  for  the  preceding  calendar  year,  etc."  It  is 
comparatively   easy   to   ascertain   who   shall  be   included  to   make   up   this   payroll 
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where  the  employer  is  a  private  corporation,  individual  or  association.  But  the 
wide  difference  which  exists  between  public  and  private  employment  render  the 
determination  of  the  one  but  little  aid  to  the  determination  of  the  other.  The 
duties  of  employees  as  to  private  employments,  are  not  defined  by  law,  but  are 
left  exclusively  to  the  employer,  and  the  duty  enjoined  upon  the  employee  may  be 
varied  at  the  will  of  the  employer,  and  the  employee  may  be  changed  from  hazard- 
ous to  non-hazardous  employments  at  any  time  the  employer  so  desires ;  hence,  the 
doctrine  "Non  segregation  of  payroll",  as  to  private  employers.  In  public 
employment,  however,  especially  with  reference  to  public  officers  and  offices,  the 
law  specifically  defines  the  duties,  and  no  other  may  be  enjoined;  nor  is  anyone 
vested  with  authority  to  relieve  the  public  officer  from  the  discharge  of  the 
duties  which  the  law  enjoins  upon  him,  for  any  attempt  to  add  to  or  detract  from 
the  duties  of  a  public  official,  would  be  in  effect  an  attempt  to  amend  the 
statute,  which  cannot  be  done,  except  by  act  of  the  legislature  itself.  Not  only 
are  the  duties  of  the  public  officer  defined  by  statute,  but  the  duties,  emoluments 
etc.,  of  those  whom  he  is  permitted  under  the  law  to  employ  to  assist  him  in  the 
discharge  of  his  public  duties,  are  likewise  defined,  and  there  is  not  any  duty 
enjoined  upon  an  employee  in  a  public  office  which  the  officer  himself  cannot 
properly  discharge  as  a  part  of  his  official  duties.  Hence,  the  employee  in  such 
cases  is  in  effect  the   officer  himself   acting. 

Under  the  provisions  of  Section  4  (a)  the  Act  appears  to  relate  primarily  to 
employments  which   are  hazardous.      This   section   reads   as   follows: 

"This   Act    is    intended   to    apply    to    all   inherently    hazardous   Avorks 
and  occupations  within  this  State,  and  it  is  the  intention  to  embrace  all 
thereof  in   Sections  4    (b),  4   (c),  4    (d)y  and  4    (e),  and  the  works  and 
occupations  enumerated  in  said  sections  are  hereby  declared  to  be  hazard-  ■ 
ous. " 

Nowhere  in  the  enumeration  which  follows  is  there  any  statement  made  which 
includes  a  public  officer,  or  those  employed  by  him  in  the  discharge  of  his 
official  duties  as  such  public  officer.  In  Section  3   (g),  it  is  provided  that: 

"Every  employee  in  the  industries,  Avorks,  occupations  or  employ- 
ments in  this  Act  specified  as  'Hazardous'  shall  become  subject  to  and  be 
bound  by  the  provisions ' ' 

of  the  Act.  The  words  used,  to-wit:  "Industries",  "Works",  "Occupations", 
"Employments",  never  have  been  construed  as  including  public  offices.  Section 
6   (j)    of  the  Act  defines   "employee"   as  being  synonymous  with   "workman", 

"and  means  every  person  in  this  state  *  *  *  engaged  in  the  em- 
ployment of  an  employer,  carrying  on  or  conducting  any  of  the  industries 
classified  in  Section  4    (a)." 

By  the  provisions  of  this  section  (6  j),  Ave  are  again  referred  to  the  industries 
classified  in  Section  4  b,  c,  d  and  e. 

The  industries,  occupations,  etc.,  included  within  compensation  Plan  No.  3, 
are  classified  in  Section  40  (a),  and  noAvhere  in  that  classification  is  there  any 
statement  Avhich  Avarrants  the  inclusion  of  public  officers,  or  the  discharge  of 
official  duty,  among  the  hazardous  employments,  so  as  to  bring  them  Avithin  the 
meaning  of  the  term  "payroll",  as  used  in  the  Act.  Section  5  of  the  Act  con- 
tains the  general  clause  to  the  effect  that  if  any  hazardous  occupations  haA-e  been 
omitted  in  the  enumeration,  they  may  be  added,  or  if  any  neAv  occupations  shall 
arise  which  are  hazardous,  they  may  also  be  added,  and  the  provisions  of  Section 
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40  (c)  confer  authority  upon  the  Board  to  make  the  classification  necessary  to 
carry  out  the  purpose  and  intent  of  the  provisions  of  said  Section  5.  The  title 
of  the  Act  indicates  that  its  provisions  relate  to  ' '  workmen ' ',  as  that  term  is 
defined  in  the  Act  itself.  We  have  not  been  able  to  find  any  authority  what- 
soever which  would  justify  us  in  applying  either  the  term,  "workman",  "me- 
chanic", "artificer",  "laborer",  or  "craftsman",  to  a  public  officer,  or  an 
employee  in  a  public  office,  whose  duties  are  defined  by  law  as  being  the  same 
duties  enjoined  upon  the  public  officer.  A  long  list  of  cases  defining  these 
terms,  many  of  which  hold  that  officers  and  those  engaged  by  them  in  the  dis- 
charge of  their  official  duties,  are  not  within  the  meaning  of  such  terms,  may  be 
found  collected  in 

40  Cyc.  2861,  also  4  Words  and  Phrases,  2nd  Series,   1343  et  seq. 

The  Supreme  Court  of  Kansas,  in  discussing  a  law  of  that  state  relating  to 
hours  of  employment  of  workmen,  mechanics,  etc.,  reached  the  conclusion  that 
the  words  ' '  laborers,  workmen,  mechanics,  or  other  persons ' ',  as  used  in  the  Act, 
do  not  embrace  public  officers,  or  employees  in  public  offices. 

State  v.  Martindale   (Kan.),  147;  27  Pac.  852. 

But  it  must  be  kept  in  mind  that  the  persons  intended  to  be  under  the  Act, 
are  characterized  by  the  kind  of  work  they  do,  rather  than  by  the  incidental  fact 
of  the  amount  or  frequency  of  the  payment  of  wages,  and  whether  such  wages 
are  called  salary,  compensation  or  wages.  As  was  said  by  the  Supreme  Court  of 
Kansas : 

"The  statute  cannot  be  evaded  by  calling  compensation  'salary',  and 
making  it  payable  at  long  intervals." 

State  v.  Ottawa,  84  Kan.   100,  113   Pac.  391. 
Hence,  if  the  work  done  by  an  employee   as   an  electrician,  street   commissioner, 
fireman  or  otherwise  is  within  the  employments  named  and  included  in  the  Act 
as  ' '  inherently  hazardous ' ',  the  city  cannot  evade  the  payments  required  by  the 
Act  merely  by  calling  such   employees  public  officers. 

The  Act  itself  being  "a  human  life,  health  and  welfare  statute",  should  be 
given  a  beneficial  and  liberal  interpretation  and  construction,  but  in  its  applica- 
tion to  public  corporations,  we  are  dealing  with  public  funds  and  public  moneys 
raised  by  taxation,  the  greater  part  of  which  is  collected  from  persons  who  are 
not  under  the  Act,  and  we  cannot,  therefore  enlarge  its  terms  by  bringing  in 
persons  who  are  not  within  the  meaning  of  the  Act,  any  more  than  we  can 
abbreviate  its  terms  by  excluding  those  who  are  covered  by  the  provisions  of 
the  law.  Whether  or  not  an  employment  is  hazardous  is  more  a  question  of  fact 
than  of  law,  and  in  doubtful  cases,  must  be  left  to  the  judgment  and  discretion 
of  the  Board. 

Policemen  are  public   officers. 

State  ex  rel  Quintin  v.  Edwards,  38  Mont.  250,  99  Pac,  940; 

State  ex  rel  Quintin  v.   Edwards,  40   Mont.   287,   106   Pac,  695,   20   Ann. 

Cas.    239; 
Bailey  v.  Examining  &  Trial  Board,  45  Mont.  197,  122  Pac.  572. 
But  firemen  are  not  public  officers. 

State  ex  rel  Driffill  v.  Anaconda,  41  Mont.  577,  111  Pac.  345; 
Section  3327  E.  C,  as  amended  by  Chap.  46,  Laws  of  1911. 
We  can  only  add  here  that  in  our  opinion  public  officers  and  those  employed 
by  them  in  the  discharge  of  their  official   duties,  as  assistants,  clerks,  deputies, 
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stenographers,  etc.,  are  not  within  the  meaning  of  the  Act,  but  generally  speak- 
ing all  others  employed  either  by  the  city  or  county  in  the  discharge  of  any 
of  the  things  enumerated  in  the  law,  are  within  the  Act,  and  should  be  listed 
and  accounted  for  as  employees  of  the  county  or  city. 

Yours  very  truly, 

J.   B.   POINDEXTEE, 

Attorney  General. 

Independent  Contractor,  Workmen's  Compensation  Act.  Indus- 
trial Accident  Board. 

A  contractor,  agreeing  to  do  all  the  work  for  constructing  a 
certain  roadway  according  to  specifications,  furnishing  all  tools  and 
equipment,  for  a  certain  amount  per  yard  in  accordance  with  esti- 
mate of  engineer,  the  work  to  be  accepted  by  engineer  on  comple- 
tion, is  an  Independent  Contractor. 

January  4,   1917. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  submitted  to  this  office  a  letter  dated  December  16th,  1916,  from 
Hilger  Loan  &  Bealty  Company  together  with  memorandum  of  agreement  in 
which  B.  P.  Melchert  and  C.  E.  Weir  are  mentioned  as  the  parties  of  the  first 
part  and  in  which  the  names  of  the  parties  of  the  second  part  are  left  blank. 

By  the  terms  of  this  agreement  the  parties  of  the  second  part  are  to  do  and 
perform  certain  work,  labor  and  service  in  excavating  and  preparing  a  certain 
roadway  along  certain  lines  designated  by  the  engineer  for  the  Three  Forks 
Portland  Cement  Company,  and  the  parties  of  the  second  part  are  to  complete 
the  work  according  to  the  .specifications,  classification  and  yardage  designated 
by  the  engineer.  It  is  further  provided  in  this  agreement  that  the  parties  of 
the  second  part  are  to  furnish  all  necessary  tools  and  equipment  for  doing  and 
performing  the  work  within  a  reasonable  time  and  in  a  good  and  workmanlike 
manner,  and  that  all  expenses,  including  board  and  other  incidental  expenses,  be 
paid  for  and  borne  by  the  parties  oi0  the  second  part,  and  when  the  work  is 
fully  done,  completed  and  accepted  by  the  engineer,  the  parties  of  the  first  part 
promise  and  agree  to  pay  to  the  parties  of  the  second  part  a  certain  amount  per 
yard  in  accordance  with  estimates  and  yardage  designated  by  the  engineer. 

It  would  appear  that  the  parties  of  the  first  part  mentioned  in  this  agreement 
are  independent  contractors  within  the  meaning  of  the  Workmen's  Compensation 
Law.  Section  6  (kk)  provides:  "An  independent  contractor  is  one  who  renders 
service  in  the  course  of  an  occupation,  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work  and  not  as  to  the  means  by  which  it  is  accomplished. ' ' 

The  court  in  Thompson  v.  Twiss,  (Conn.)   97  Atl.  at  330  says: 

"When  the  doing  of  a  specific  piece  of  work  is  entrusted  to  one  who 
exercises  an  independent  employment  and  selects  his  own  help  and  has 
the  immediate  control  of  them,  and  the  right  to  control  the  method  of 
conducting  the  work,  the  contractor  is  an  independent  contractor.  Alex- 
ander v.  Shermans  Sons,  86  Conn.  293,  297,  85,  Atl.  514;  Norwalk  Gas- 
light Co.  v.  Norwalk,  63  Conn.  495,  525,  28  Atl.  32. 
*         "The   decisive   test   is:      Who   has   the  right   to   direct   what  shall   be 
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done  and  when  and  how  it  shall  be  done.  Who  has  the  right  to  the 
general  control?  There  are  characteristics  of  a  general  contractor  which 
are  suggestive,  but  not  controlling.  He  is  ordinarily  one  who  carries 
on  an  independent  employment.  His  contract  relates  to  a  given  piece 
of  work  and  for  a  given  price.  He  is  responsible  for  the  results  of  his 
work. ' ' 
The  Supreme  Court  of  Wisconsin  in  the  case  of  the  Town  of  Polk  v.  Railroad 

Commission,   143  N.   W.  at  190  says: 

' '  The  definitions  of  the  term  ' '  Independent  Contractor ' '  found  in 
the  decisions  are  uniformly  in  harmony  and  may  be  summarized  as  'one 
who,  exercising  an  independent  employment,  contracts  to  do  a  piece  of 
work  according  to  his  own  methods  and  without  being  subject  to  control 
of  his  employer,  except  as  to  result  of  his  work'.  Powell  v.  Virginia 
Const.  Co.,  88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Rep.  925;  Humpton 
v.  Uterkicher,  97  Iowa,  509,  66  N.  W.  776;  1  Thomp.  Neg.  Sec.  622; 
Cooley,  Torts  (3rd  Ed.)  P.  1098.  In  Carlson  v.  Stocking,  91  Wis.  432, 
65  N.  W.  58,  our  own  court  defined  an  independent  contractor  as  'one 
who — undertakes  to  do  specific  jobs  of  work,  without  submitting  himself 
to  control  as  to  the  petty  details,  is  an  independent  contractor. '  The 
most  significant  indieum  of  an  independent  contractor,  however,  is  his 
right  to  control  the  details  of  the  work.  1  Thorn.  Neg. ' ' 
And   to   the   same   effect   see   the   cases   of   City   of   Richmond   v.   Settderding. 

(Va.)    99   Am.   St.   R.    879   and   Anderson   v.    Foley   Bros.,    110   Minn.    151.      See 

also  extensive  note  in  65  L.  R.   A.  445. 

And  our  own  Supreme  Court  in  the  case  of  Jensen  v.  Barbour,  15  Mont.  582, 

states  as  follows  on  pages  589-90: 

' '  To  draw  the  distinction  between  independent  contractors  and  serv- 
ants is  often  difficult ;  and  the  rules  which  courts  have  undertaken  to  lay 
down  on  this  subject  are  not  always  simple  of  application.  A  rule  as 
often  quoted  as  any  is  stated  in  the  syllabus  of  the  case  of  Bibbs  v.  N. 
&  W.  R.  R.  Co.,  87  Va.  711,  after  an  able  review  of  the  authorities,  as 
follows :  '  Independent  contractor  is  one  who  renders  service  in  the 
course  of  an  occupation,  and  represents  the  will  of  his  employer  only  as 
to  the  result  of  his  work,  and  not  as  to  the  means  whereby  it  is  ac- 
complished, and  is  usually  paid  by  the  job.'  " 

And  on  pages  592-93  as  follows: 

"Referring  again  to  the  rules  as  laid  down  in  Bibbs,  v.  N.  &  W.  R. 
R.  Co.,  supra,  the  respondent  argues  that  Vaugh  represented  the  will  of 
his  employer  only  as  to  result  of  his  work,  and  not  as  to  the  matter  of 
its  performance;  that  is  to  say,  that  Vaughn  contracted  to  deliver  to  his 
employer  the  result  of  putting  the  car  over  the  track  once  a  day  by  his 
own  methods.  But  so  it  might  be  argued  that  one 's  coachman  contracts 
to  produce  the  result  of  conveying  his  master  from  his  house  to  his 
office,  or  wherever  he  may  wish  to  go,  or  one's  cook  contracts  to  produce 
the  result  of  placing  before  his  master  his  daily  food.  But  such  is  not 
the  sense  in  which  the  word  '  result '  is  used  in  the  rule.  We  think  that 
the  word  'result'  as  so  used,  means  a  production  or  product  of  some 
sort,  and  not  a  service.  One  may  contract  to  produce  a  house,  a  ship,  or 
a  locomotive ;  and  such  a  house,  or  ship,  or  locomotive  produced  is  the 
'result',   such   'results'   produced   are   often,   and   probably   generally,   by 
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independent  eontractory.  But  Ave  do  not  think  that  plowing  a  field, 
mowing  a  lawn,  driving  a  carriage,  or  horsecar,  for  one  trip  or  for  many- 
trips  a  day,  is  a  '  result '  in  the  sense  that  the  word  is  used  in  this  rule. 
Such  acts  do   not  result  in  a  product.     They  are  simply  a  service. ' ' 

This  case  is  cited  with  approval  in  Poor  et  al  v.  Madison  Eiver  Power  Co., 
St.'  Mont,  at  361,  and  in  State  v.  Hughes,  38  Mont,  at  473. 

In  Allen  v.  Bear  Coal  Creek  Co.,  43  Mont,  at  285,  the  Court  held  that  if  an 
employee  has  contracted  to  do  a  piece  of  work  furnishing  his  own  means  and 
executing  it  according  to  his  own  ideas,  in  pursuance  of  a  plan  previously  given 
him  by  his  employer,  without  being  subject  to  the  order  of  the  latter  as  to  detail, 
he  is  an  independent  contractor. 

In  view  of  the  foregoing  it  would  appear  that  the  parties  of  the  second  part 
in  the  blank  memorandum  of  agreement  submitted  by  you  would  be  independent 
contractors  within  the  contemplation  of  Section  6  (kk)  of  Chapter  96,  Session 
Laws  1915. 

The  letter  and  copy  of  agreement   are  herewith  returned  for  your   files. 

Eespectfully, 

S.   C.   FOED, 
Attorney  General. 

Workmen's  Compensation  Act.  Injury  "Arising-  Out  of  and  in 
the  Course  of  Employment."     Going  to  and  from  Work. 

An  employee,  injured  about  one  mile  from  place  of  employment, 
while  riding  a  motorcycle  to  work,  is  not  entitled  to  compensation 
as  it  was  not  an  injury  "arising  out  of  and  in  the  course  of  his 
employment." 

March  3,  1917. 
Industrial  Accident   Board, 

Helena,  Montana. 
Gentlemen : 

You  have  submitted  to  me  the  question  of  the  right  to  compensation  under  the 
Workmen's  Compensation  Law  of  an  employee  who  was  injured  while  riding  a 
motorcycle  on  the  public  highway  on  his  way  to  work.  The  accident  happened 
one  mile  from  the  mine  at  which  the  employee  was  working,  and  was  caused  by 
a  passerby  stepping  in  front  of  the  injured  employee  and  thus  causing  him  to 
fall  from  the  motorcycle. 

The  question  presented  is  whether  or  not  this  is  an  "injury  arising  out  of  and 
in  the  course  of  his  employment ' '  within  the  meaning  of  Section  16  of  the 
Workmen's  Compensation  Act,  Chapter  96  of  the  1915  Session  Laws.  To  be 
entitled  to  compensation  it  must  appear  that  it  was  (a)  an  accident,  (b)  arising 
out  of  and  (c)  in  the  course  of  his  employment.  Even  though  the  injury  arose 
out  of  and  in  the  course  of  the  employment,  if  it  be  not  "an  accident"  within 
the  meaning  of  the  Act,  there  can  be  no  recovery.  Even  if  there  be  an  accident 
which  occurred  "in  the  course  of"  the  employment,  if  it  did  not  "arise  out  of 
the  employment ' ',  there  can  be  no  recovery ;  and  even  though  there  be  an  acci- 
dent which  arose  "out  of  the  employment",  if  it  did  not  arise  "in  the  course 
of  the  employment ' '  there  can  be  no  recovery. 

It  was  said  by  the  Supreme  Court  of  New  Jersey,  in  the  case  of  Bryant  v. 
Eissell,  86  Atl.  at  460: 
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' '  For  an  accident  to  arise  out  of  and  in  the  course  of  the  employment, 
it  must  arise  from  a  risk  reasonably  incidental  to  the  employment.     As 
was  said  by  Buckley,  L.  J.,  in  Fitzgerald  v.  Clark  &  Son  (1908)   2  K.  B. 
796,  77  L.  J.  K.  B.  1018:      'The  words  'out  of  point,  I  think,  to  the 
origin  and  cause  of  the  accident ;  the  words  '  in  the  course  of, '  to  the  time, 
place,    and    circumstances   under    which    the    accident    takes    place.      The 
former  words  are  descriptive  of  the  character  or  quality  of  the  accident. 
The    latter   words    relate   to    the    circumstances    under   which    an    accident 
of  that  character  or  quality  takes  place.     The  character  or  quality  of  the 
accident  as  conveyed  by  the  words   '  out  of '  involves,   I   think,   the  idea 
that  the  accident  is  in  some  sense  due  to  the  employment.     It  must  be 
an  accident  resulting  from  a  risk  reasonably  incident  to  the  employment. ' 
We   conclude,   therefore,   that   an   accident    arises    'in   the    course    of   the 
employment'   if   it   occurs  while   the   employee   is   doing  what   a   man   so 
employed   may   reasonably   do   within   the   time   during   which   he   is   em- 
ployed, and  at  a  place  where  he  may  reasonably  be  during  that  time. ' ' 
' '  It  would  be  entirely  to  narrow  a  construction  to  limit  the  benefit  of 
the  statute  to  the  time  the  workman  is  actually  employed  at  his  machine. 
He   must  have   time   to   reach   his   machine   and   get   away   from   his   em- 
ployer 's  premises.     In  fact,  it  is  a  necessary  implication  of  the  contract 
of  employment  that  the  workman  shall  come  to  his  employment  and  shall 
leave   with   reasonable   speed   when   the   work   is    over.      The   preparation 
reasonably  necessary  for   beginning  work  after  the  employer's   premises 
are  reached  and  for  leaving  when  the  work  is  over  is  a  part  of  the  em- 
ployment.     A   workman   is   none   the   less   in   the   course   of   employment 
because   he   is   engaged   in   changing  his   street   clothes   for   his    working 
clothes,    or    in    changing   his    working   clothes    for   his    street    clothes.      In 
the   present   case   it   was   reasonably   necessary   that   the   petitioner   comb 
her  hair  and  remove  the  particles  of  wool  before  leaving  the   factory." 
Terlecki  v.  Strauss,  89  Atl.  1024  N.  J. 
In  a  case  where  workmen  were  accustomed  to  be  transported  in  a  wagon  fur- 
nished by  their  employer  to  and   from  their  work,   and  such  employees  with  the 
knowledge  and  consent  of  their  employer  could  go  back  at  the  end  of  each  day's 
work  in  this  wagon  to  the  employer 's  barn,  if  they  wished  to  do  so,  this  can  be 
found  to  have  been  one  of  the  incidents  of  their  employment ;  and  if  one  of  these 
workmen  is  injured  while  going  home  in  the  wagon  at  the  end  of  his  day's  work, 
his  injury  can  be  found  to  have  been  one  "arising  out   of  and  in  the  course  of 
his  employment. ' ' 

Donovan's  Case,  217  Mass.  76,   104  N.  E.  431,  4  N.  C.  C.  A.  549. 
But  where  a  workman  was  killed  by  a  train  on  his  way  home  from  work,  it 
can  be   found   that   the  injury   did   not   arise   "out   of  and   in  the   course   of  his 
employment. ' ' 

Fumicello's  Case,  219  Mass.  488,  107  N.  E.  349. 
The  court  saying  on  page  490 :  ' '  The  contract  of  employment  did  not  provide 
for  transportation  or  that  the  employee  shall  be  paid  for  the  time  taken  in  going 
and  returning  to  his  place  of  employment,  and  when  the  day's  work  had  ended 
the  employee  was  free  to  do  as  he  pleased.  If  he  had  chosen  to  use  the  public 
ways  and  had  been  injured  by  a  defect  or  passing  vehicle  the  administrator  could 
not  recover  against  the  employer  because  there  would  be  no  casual  connection 
between    the   conditions    of    employment    and   the    injuries    suffered.      McNiehols' 
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Case,  215  Mass.  497,  Holmes  v.  Maekey  &  Davis,   (1899)   2  K.  B.  319." 

It  was  held  in  the  ease  of  Milwaukee  v.  Althoff,  156  Wis.  68,  145  N.  D.  238, 
L.  E.  A.  1916  at  329,  that  when  a  servant  reported  to  his  foreman  and  received 
his  instructions  for  the  day,  and  proceeded  to  carry  out  these  instructions  by 
starting  for  the  place  where  he  was  to  work,  the  relation  of  master  and  servant 
commenced,  and  that  in  walking  to  the  place  of  work  the  servant  was  performing 
service  growing  out  of  and  incidental  to  his   employment. 

The  Supreme  Court  of  West  Va.,  in  the  case  of  DeConstantin  v.  Public  Service 
Commission,  83  S.  E.  88,  L.  E.  A.  1916  A  at  page  331,  in  discussing  the  question 
of  recovery  of  compensation  for  injuries  received  while  going  to  and  coming 
from  work  stated  as  follows: 

' '  The  employment  is  not  limited  to  the  exact  moment  of  arrival  at  the 
place  of  actual  work,  nor  to  the  moment  of  retirement  therefrom.  It  in- 
cludes a  reasonable  amount  of  time  before  and  after  actual  work.  Gane 
v.  Norton  Hill  Colliery  Co.  (1909)  2  K.  B.  539,  78  L.  K.  B.  N.  S.  921, 
100  L.  T.  N.  S.  979,  25  Times  L.  E,  640,  2  B.  W.  C.  C.  42;  McKee  v. 
Great  Northern  E.  Co.  42  Ir.  Law,  Times  132,  1  B.  W.  C.  C.  165  Brad- 
bury, Workmen's  Compensation,  pp.  404-407.  A  reasonable  time  after  the 
termination  of  actual  work  is  allowed.  If  a  workman  is  injured  on  the 
premises  of  the  employer,  and  Avhile  leaving  his  place  of  actual  work  by 
the  usual  course  of  travel,  the  injury  is  deemed  to  have  arisen  out  of  the 
employment.  Kinney  v.  Baltimore  &  O.  Employees'  Belief  Asso.  35  W. 
Va.  385,  15  L.  E,  A.  142,  14  S.  E.  8.  Since  injury  after  termination  of 
actual  work  while  on  the  premises  of  the  employer  and  in  pursuit  of  the  usual 
way  of  leaving  the  same,  is  held  to  be  within  the  course  of  employment  and  to 
have  arisen  out  of  the  same,  it  seems  clear  that  an  injury  to  a  workman 
while  coming  to  his  place  of  work  on  the  premises  of  the  employer,  and 
by  the  only  way  of  access,  or  the  one  contemplated  by  the  contract  of  em- 
ployment, must  also  be  regarded  as  having  been  incurred  in  the  course 
of  the  employment  and  to  have  arisen  out  of  the  same.  If,  in  such  case, 
injury  does  not  occur  on  the  premises,  but  in  close  proximity  to  the  place 
of  work,  and  on  a  road  or  other  way  intended  and  contemplated  by  the 
contract  as  being  the  exclusive  means  of  access  to  the  place  of  work,  the 
same  principle  would  apply  and  govern.  If  the  place  at  which  the  injury 
occurred  is  brought  within  the  contract  of  employment  by  the  require- 
ment of  its  use  by  the  employee,  so  that  he  has  no  discretion  or  choice 
as  to  his  mode  or  manner  of  coming  to  work,  such  place  and  its  use  seem 
logically  to  become  elements  or  factors  in  the  employment,  and  the 
injury  thus  arises  out  of  the  employment  and  is  incurred  in  the  course 
thereof.  But,  on  the  contrary,  if  the  employee,  at  the  time  of  the  injury, 
has  gone  beyond  the  premises  of  the  employer,  or  has  not  reached  them, 
and  has  chosen  his  OAvn  place  or  mode  of  travel,  the  injury  does  not 
arise  out  of  his  employment,  nor  is  it  within  the  scope  thereof. 

The  Supreme  Court  of  Michigan,  in  passing  upon  this  same  question,  in  the 
case  of  Hills  v.  Blair,  182  Mich.  20,  148  N.  W.  243,  7  N.  C.  C.  A.  409,  uses 
the  following  language  on  pages   25,  26   and   27: 

"Under  the  provisions  of  this  Act,  only  that  employee  is  entitled  to 
compensation  who  'receives  presonal  injuries  arising  out  of  and  in  the 
course  of  his  employment.'  It  is  to  be  borne  in  mind  that  the  Act  does 
not  provide  insurance  for  the  employed  workman  to  compensate  any  other 
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kind  of  accident  or  injury  which  may  befall  him.  The  language  of 
the  Michigan  Compensation  Law  is  adopted  from  the  English  and  Scotch 
Act  on  the  same  subject,  and,  in  harmony  with  their  interpretations,  has 
been  construed  by  this  court,  in  Rayner  v.  Furniture  Co.,  180  Mich. 
168  (146  N.  W.  665),  as  meaning  that  the  words  'out  of  refer  to  the 
origin,  or  cause  of  the  accident,  and  the  words  'in  the  course  of  to  the 
time,   place,   and   circumstances   under   which   it   occurred.     *     *     *     . " 

' '  While  occasional  exceptions  are  noted,  as  in  the  case  of  most  rules, 
it  is  laid  down  by  the  authorities  as  a  general  rule  that  accidents  which 
befall  an  employee  while  going  to  or  from  his  work  are  not  to  be 
regarded  as  in  the  course  or  arising  out  of  his  employment.  Boyd  on 
Workmen 's  Compensation,  Sec.  486 ;  1  Bradbury  on  Workmen 's  Compen- 
sation (2nd  Ed.),  p.  404." 

"In  applying  the   general   rule   that   the   period   of   going   to   and   re- 
turning   from    work    is    not    covered    by    the    act,    it    is    held    that    the 
employment  is  not  limited  by  the  exact  time  when  the  workman  reaches 
the  scene  of  his  labor  and  begins  it,  nor  when  he  ceases,  but  includes  a 
reasonable   time,   space,   and   opportunity   before   and   after,   while   he   is 
at  or  near  his  place  of  employment.     One  of  the  tests  sometimes  applied 
is  whether  the  workman  is   still   on   the  premises  of  his  employer.     This, 
while    often    a    helpful    consideration,    is    by    no    means    conclusive.      A 
workman  might  be  on  the  premises  of  another  than  his  employer,  or  in 
a  public   place,  and  yet  be  so  close  to  the  scene  of  his  labor,  within  its 
zone,  environments,  and  hazards,  as  to  be  in  effect  at  the  place  and  under 
the  protection  of  the  act,  while,  on  the  other  hand,  as  in  case  of  a  railway 
stretching  endless  miles  across  the  country,  he  might  be  on  the  premises 
of  his  employer  and  yet   far  removed   from  where  his  contract  of  labor 
called  him.     The  protection  of  the  law  does  not  extend,  except  by  special 
contact,  beyond  the  locality,  or  vicinity,  of  the  place  of  labor. ' ' 
In    view    of    the    foregoing,    I    am    of    the    opinion    that    the    injury    received 
by  the  employee  in  the  case  submitted  by  you,  was  not  one  arising  out  of  and  in 
the  course  of  his  employment,  and  therefore  the  injured  employee  is  not  entitled 
to  compensation  under  the  terms  of  the  Workmen  's  Compensation  Act. 

Respectfully, 

S.   C.   EORD, 
Attorney  General. 

Workmen's  Compensation.     Assault  by  Striker.     Injury  Arising 
Out  of  and  in  the  Course  of  His  Employment. 

An  employee,  who  is  assaulted  by  a  striker  while  approaching  the 

plant  of  his  employer  on  his  return  from  his  meal  for  which  he  had 

been  sent  by  his  foreman  on  account  of  working  an  extra  shift,  is 

entitled  to  compensation,  as  it  is  an  injury  arising  out  of  and  in  the 

course  of  his  employment. 

Helena,  Montana,  March  27,  1917. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen: 

You   have   submitted  to   me  your   files   in   connection   with   an   injury   received 
by  Walter  Tilton,  employee  of  the  Royal  Milling  Co.,  of  Great  Palls.  It  appears 
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that  on  the  6th  day  of  January,  1917,  the  employee  worked  a  full  shift,  beginning 
at  3  P.  M.,  and  ending  at  11:30  P.  M.,  and  that  he  had  agreed  to  work  the  shift 
of  another  employee,  beginning  at  11:30  P.  M.  and  ending  at  8  A.  M.,  January 
7th.  It  further  appears  that  there  was  a  strike  at  the  plant  of  the  Koyal  Milling 
Co.,  and  that  the  head  miller  who  had  arranged  with  the  employee  to  work  this 
extra  shift,  stated  that  he  would  arrange  for  a  meal  to  be  brought  out  to  the 
mill  for  Mr.  Tilton.  A  little  later  the  head  miller  instructed  Mr.  Tilton  to  go  to 
the  town  for  the  purpose  of  securing  and  bringing  back  to  the  mill  his  meal. 
That  this  employee  left  at  about  ten  o'clock,  came  down  town  to  secure  the  meal 
and  returned  by  street  car.  It  also  appears  that  Mr.  Tilton  got  off  the  street 
car  at  the  point  nearest  to  the  mill,  and  while  approaching  the  premises  of  the 
Koyal  Milling  Co.,  he  was  assaulted  by  some  strikers,  knocked  unconscious  and 
severely  beaten. 

It  appears  that  the  Royal  Milling  Co.  is  subject  to  the  provisions  of  Compen- 
sation Plan  No.  2. 

It  is  contended  by  the  Insurance  Company  that  the  accident  "did  not  arise 
out  of ' '  the  employment,  for  the  reason  that  the  assault  took  place  apparently 
off  the  property  of  the  Royal  Milling  Co.,  and  that  a  strike  being  in  progress  at 
the  time  of  this  assault,  this  man  had  not  been  employed  by  the  Compony  to 
guard  their  property,  but  was  employed  in  the  mill. 

The  question  which  is  presented  is  whether  or  not  this  was  "an  injury  arising 
out  of  and  in  the  course  of  his  employment, ' '  within  the  meaning  of  Section  16 
of  the  Workmen 's  Compensation  Act. 

"To  warrant  a  recovery,  it  must  appear  that  death  was  caused  by 
(a)  an  accident,  (b)  arising  out  of,  and  (c)  in  the  course  of,  his  em- 
ployment. Even  though  the  injury  arose  out  of  and  in  the  course  of 
the  employment,  if  it  be  not  an  '  accident '  within  the  purview  of  the 
act,  there  can  be  no  recovery.  Even  though  there  be  an  accident  which 
occurred  '  in  the  course  of '  the  employment,  if  it  did  not  arise  '  out  of 
the  employment'  there  can  be  no  recovery;  and  even  though  there  be  an 
accident  which  a  'rose  '  out  of  the  employment, '  if  it  did  not  arise  '  in  the 
course  of  the  employment,'  there  can  be  no  recovery.  Fitzgerald  v. 
Clarke  &  Son  (1908)  2  K.  B.  796;  Craske  v.  Wigan  (1909)  2  K.  B.  635." 
Bryant  v.  Fissell,  S4  X.  J.  Law  72,  86  Atl.  at  459-60,  3  N.  C.  C.  A.  585. 

The  question  of  whether  or  not  an  injury  is  an  accident  within  the  Act  is  a 
mixed  one  of  law  and  fact.  As  was  said  in  the  N.  J.  ease  just  cited,  within  the 
purview  of  the  Act,  an  accident  is  an  unlooked  for  mishap  or  untoward  event, 
which  is  not  expected  or  designated.  The  distinction  between  the  words  ' '  out 
of"  and  "in  the  course  of"  is  expressed  in  this  N.  J.  case  as  follows: 

' '  For  an  accident  to  arise  out  of  and  in  the  course  of  the  employment, 
it  must  result  from  a  risk  reasonably  incidental  to  the  employment.  As 
was  said  by  Buckley,  L.  J.,  in  Fitzgerald  v.  Clarke  &  Son  (1908)  2  K.  B. 
796,  77  L.  J.  K.  B.  1018  :  The  words  'out  of  point,  I  think,  to  the  origin  and 
cause  of ',  the  accident ;  the  words'  in  the  course  of,'  to  the  time,  place  and 
circumstances  under  which  the  accident  takes  place.  The  former  words  are 
descriptive  of  the  character  or  quality  of  the  accident.  The  latter 
words  relate  to  the  circumstances  under  which  an  accident  of  that  char- 
acter or  quality  takes  place.     The  character  or  quality  of  the  accident  as 
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conveyed  by  the  words  'out  of  involves,  I  think,  the  idea  that  acci- 
dent is  in  some  sense  due  to  the  employment.  It  must  be  an  accident 
resulting  from  a  risk  reasonably  incident  to  the  employment." 

I  do  not  believe  it  can  be  seriously  contended  that  the  injury  received  by 
Mr.  Tilton  was  not  in  the  course  of  his  employment,  inasmuch  as  the  assault 
took  place  during  his  regular  hours  of  employment,  and  he  was  then  acting 
under  instructions  from  the  head  miller  in  going  down  for  his  meal  and  in 
returning  to  the  mill.  It  was  said  in  the  case  of  Heldmier  v.  Cobbs  (111.)  62 
N.  E.  at  855-6: 

"Because  he  ceased  work  for  one  hour  to  rest  and  eat  his  dinner,  he 
did  not  cease  to  be  in  the  employ  of  the  defendant  any  more  than  one 
employed  to  work  by  the  week  or  month,  ceases  to  be  in  the  employ  of 
the  employer  during  the  time  he  takes  his  meals. ' ' 

The  only  question  then  is   whether   or   not   this   assault   "arose   out   of"  his  em- 
ployment. 

In  the  case  of  Ee  McNichol,  215  Mass.  497,  102  N.  E.  697,  L.  E.  A.  1916A, 
306,  it  was  held  that  an  injury  to  an  employee  while  performing  the  duties 
assigned  to  him,  by  assault  of  a  fellow  servant  who  is  permitted  to  continue 
his  services  while  intoxicated,  in  which  condition  he  is,  to  the  knowledge  of 
the  employer,  quarrelsome  and  dangerous,  arises  ' '  out  of  and  in  the  course  of ' ' 
the  employment,  within  the  meaning  of  the  Workmen's  Compensation  Act.  In 
this  opinion,  the  Massachusetts   Supreme  Court  says: 

"It  is  sufficient  to  say  that  an  injury  is  received  'in  the  course  of 
the  employment'  when  it  comes  while  the  workman  is  doing  the  duty 
which  he  is  employed  to  perform.  It  'arises  out  of  the  employment, 
when  there  is  apparent  to  the  rational  mind  upon  consideration  of  all 
the  circumstances,  a  casual  connection  between  the  conditions  under 
which  the  work  is  required  to  be  performed  and  the  resulting  injury. 
Under  this  test,  if  the  injury  can  be  seen  to  have  followed  as  a  natural 
incident  of  the  work,  and  to  have  been  contemplated  by  a  reasonable 
person  familiar  with  the  whole  situation  as  a  result  of  the  exposure  oc- 
casioned by  the  nature  of  the  employment,  then  it  arises  'out  of  the 
employment.  But  it  excludes  an  injury  which  cannot  fairly  be  traced  to 
the  employment  as  a  contributing  proximate  cause,  and  which  comes 
from  a  hazard  to  which  the  workmen  would  have  been  equally  exposed 
apart  from  the  employment.  The  causative  danger  must  be  peculiar 
to  the  work,  and  not  common  to  the  neighborhood.  It  must  be  incidental 
to  the  character  of  the  business,  and  not  independent  of  the  relation  of 
master  and  servant.  It  need  not  have  been  forseen  or  expected,  but 
after  the  event  it  must  appear  to  have  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from  that  source  as  a  rational  conse- 
quence. ' ' 

It  was  held  in  the  case  of  Western  Indemnity  Co.  v.  Pillsbury  (Cal.),  151 
Pac.  at  406: 

"The  circumstances  that  the  injury  was  the  result  of  a  wilful  or 
criminal  assault  by  another,  does  not  exclude  the  possibility  that  the 
injury  was  caused  by  accident  *  *  *  It  is  clear  that  an  injury 
caused  by  a  third  person  may  be  accidental,  so  far  as  the  injured  person 
is   concerned. ' ' 
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This  case  was  cited  and  followed  in  Western  Metal  Supply  Co.  v.  Pillsbury 
(Cal.)   156  Pac.  496,  where  it  was  said: 

"It  is  agreed  that  because  the  shot  was  the  wilful  act  of  a  third 
person,  the  killing  was  not  accidental.  This  contention  cannot  be 
sustained.  In  Western  Indemnity  Co.  v.  Pillsbury,  supra,  we  upheld 
an  award  for  injuries  received  by  an  employee  through  the  wilful  assault 
of  a  fellow  workman.  That  decision  establishes  the  proposition  that 
an  injury  may  be  accidental,  even  though  it  be  intentionally  inflicted  by 
a  third  person. ' ' 

It  makes  no  difference  that  the  assault  upon  the  employee  in  this  case  was 
made  by  men  who  were  strikers,  and  who  at  that  time  were  not  in  the  employ 
of  the  Eoyal  Milling  Co.  In  Hulley  v.  Moosbiurger,  87  N.  J.  Law,  103,  93  Atl. 
79,  in  which  case  an  employee  received  injuries  through  the  playful  attack  of 
another  employee,  the  Court  says : 

' '  The  principal  to  be  extracted  from  the  adjudicated  cases  in  this 
state  appears  to  be  that,  where  the  accident  is  the  result  of  a  risk 
reasonably  incident  to  the  employment,  it  is  an  accident  arising  out  of 
the  employment  *  *  *  It  is  a  matter  of  no  consequence  whether  or 
not  the  workman,  at  the  time  he  made  the  attack,  was  acting  within  the 
scope   of  his   employment. ' ' 

This  case  was  cited  and  followed  in  Walther  v.  American  Paper  Company 
(N.  J.)    98  Atl.  264. 

In  the  English  case  of  Nisbit  v.  Kayne,  et  al,  2  K.  B.  689,  3  N.  C.  C.  A. 
268,  it  was  held  that  the  murder  and  robbery  of  a  cashier  Avhile  traveling  in  a 
railway  carriage  with  a  large  sum  of  money  for  the  payment  of  his  employer's 
workmen,  is  an  accident  from  the  standpoint  of  the  person  murdered,  and 
arising  out  of  his  employment. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  assault  upon  Mr. 
Tilton  was  an  injury  arising  out  of  and  in  the  course  of  his  employment.  It 
was  a  risk  reasonably  incident  to  his  employment.  Mr.  Tilton  was  assaulted, 
not  because  of  any  malice  toward  him  personally,  but  because  he  was  in  the 
employ  of  the  Royal  Milling  Co.  at  the  time  of  a  strike.  This  assault  was 
not  forseen  or  expected,  but  it  appears  to  have  had  its  origin  in  a  risk  connected 
with  his  employment,  and  although  the  injury  was  intentionally  inflicted  by  a 
third  person,  yet  it  was  an  accident  as  far  as  the  injured  employee  was  con- 
cerned, and  I  am,  therefore,  of  the  opinion  that  the  Insurance  Company  should 
pay  compensation  under  the  Act. 

Respectfully, 

S.   C.   FORD, 
Attorney  General. 

Workmen's  Compensation  Act.  Injury  Arising  Out  of  and  in  the 
Course  of  Employment.    Injured  on  Transportation  Train. 

An  employee  who  is  injured  while  traveling  in  a  car  furnished  by 
his  employer,  who  is  transferring  a  camp  from  one  place  to  another, 
although  such  transportation  is  without  charge  and  the  employee 
receives  no  pay  during  such  time,  is  injured  "in  the  course  of  his 
employment." 
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March  28,   1917. 
Industrial  Accident  Board, 

Helena,   Montana. 
Gentlemen : 

You  have  submitted  to  me  the  files  in  connection  with  the  claim  of  William 
Boyce,   employe   of   the   Mann  Lumber    Co.,   for   compensation   for   an   injury. 

As  nearly  as  I  can  ascertain  from  the  files,  it  appears  that  Boyce  on  Novem- 
ber 30th,  was  riding  in  the  camp  cook  car  belonging  to  the  Mann  Lumber  Co., 
which  was  being  transported  from  Haugan  to  Henderson  over  the  Milwaukee 
Railroad;  that  Boyce  had  not  been  paid  off  and  Avas  going  to  Henderson  to 
work  in  the  logging  camp  there,  of  Mann  Lumber  Co. ;  that  his  pay  ceased  on 
the  night  of  November  29th,  when  he  finished  work  at  the  place  he  was  engaged, 
and  that  his  pay  would  begin  again  when  he  started  work  at  the  place  to  which 
he  was  being  moved;  that  at  the  time  of  the  accident,  he  was  in  the  cook  car 
sitting  by  the  stove,  and  was  under  the  influence  of  intoxicating  liquor,  and 
that  he  had  been  cautioned  by  the  cook  to  look  out  for  the  hot  water  barrel ; 
and  that  when  this  train  took  the  siding  at  Henderson,  the  front  trucks  of  the 
cook  car  left  the  tracks,  overturning  the  hot  water  upon  Boyce  and  scalding 
him.  It  is  contended  by  the  Insurance  Company,  the  Mann  Lumber  Company 
being  subject  to  the  provisions  of  Compensation  Plan  No.  2,  that  the  injury  did 
not  arise  out  of  and  in  the  course  of  his  employment. 

The  question  as  to  whether  or  not  the  accident  happened  in  the  course  of 
his  employment,  is  somewhat  analagous  to  the  question  of  whether  or  not  the 
relationship  of  master  and  servant  still  existed  within  the  meaning  of  the 
fellow  servant  rule  of  the  common  law.  In  the  case  of  O  'Brien  v.  Boston  & 
Albany  Railroad,  138  Mass.  387,  the  foreman  of  a  gang  of  men  employed  by  a 
railroad  in  track  repairing,  ordered  them  to  quit  work  at  fifteen  minutes  before 
the  usual  hour  to  take  a  train  which  was  to  carry  them  to  a  certain  station, 
without  payment  of  fare,  according  to  a  monthly  custom,  to  receive  their  wages. 
One  of  the  men,  while  running  along  the  track  to  catch  the  train  was  struck  and 
injured  by  a  hand  car  operated  by  another  gang  of  men  in  the  employ  of  the 
corporation  at  the  time  he  was  injured,  and  was  a  fellow  servant  with  others  whose 
act   caused  the  injury. 

In   McGuirk  v.   Shattuek,   160    Mass.,   45,   a   woman   employed   as   a   laundress, 

while  being  conveyed,  either  gratuitously  or  as  a  part  of  the  contract  of  employ- 
ment, from  her  house  to  that  of  her  employer,  in  his  wagon  driven  by  his  coach- 
man, was  injured  by  the  negligence  of  the  coachman.  It  was  held  that  she  was 
a  fellow  servant  of  the  coachman  and  was  to  be  regarded  as  in  the  service  of 
her  employer  at  the  time  of  the  accident.  The  Court  used  the  following 
language : 

"*  *  *  Whether  the  transportation  of  the  plaintiff  was  entirely 
gratuituous,  as  it  seems  to  have  been,  or  whether  it  was  in  pursuance 
of  such  an  understanding  between  the  parties  that  it  may  be  deemed  to 
have  been  a  part  of  the  contract,  in  either  case  it  was  incident  to  the 
service  which  the  plaintiff  was  to  perform,  and  closely  connected  witn 
it." 
The  following  quotation  is  from  the  case  of  Cicalese  v.  Lehigh  Valley  Railroad 
Co.,  75  N.  J.  Law  at  900-1: 

"  *  *  *  The  relation  of  master  and  servant  continues  during 
the  carriage  of  the  servant  to  and  from  his  work,  when  done  by  the 
master,   or   with   his   consent,   where   from   the    character    of   the   service 
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such  transportation  is  beneficial  both  to  the  master  and  servant.  In  the 
case  under  review  the  servant  was  working  at  different  points  along  the 
railroad  of  the  defendant,  and  it  was  the  custom  of  defendant  to  furnish 
a  sufficient  number  of  hand  cars  to  take  all  of  the  men  belonging  to 
the  gang  to  a  destination  convenient  to  their  homes,  and  the  furnishing 
of  such  cars  by  defendant,  and  their  use  by  the  plaintiff  for  such  pur- 
pose, being  a  custom  availed  of  by  both  parties,  it  became  an  element 
of  the  employment,  accepted  and  acted  on  by  the  parties  as  a  part 
thereof. 

In  Bowles  v.  Ind.  Ry.  Co.,  27  Ind.  App.  672,  the  plaintiff  was  a 
workman  engaged  in  the  construction  of  a  trolley  line,  and  was  trans- 
ported to  and  from  his  work  in  a  wagon  drawn  by  horses  furnished  by 
defendant.  While  plaintiff  was  being  carried  to  his  work  the  horses 
ran  away,  and  he  was  injured.  In  holding  that  the  relation  of  master 
and  servant  continued  to  exist  during  such  conveyance,  the  Court  said: 
'In  view  of  the  migratory  character  of  the  service,  such  transportation 
facilitated  the  prosecution  of  the  work,  and  was  beneficial  to  both 
employer  and  employees.  It  was  by  the  conduct  of  the  parties,  if  not 
by  their  express  agreement,  an  ingredient  and  instrumentality  of  the 
employment.     *  *     It    was    arranged    between    the    employer    and 

the  employee  that  the  latter  would  thus  go  and  come  with  his  fellow - 
workmen,  thereby  expediating  the  work  with  greater  convenience  for  all 
concerned. '  " 

It  has  been  held  in  two  English  cases,  that  a  miner  injured  while  riding  from 
his  home  to  the  mine  on  a  train  provided  by  the  employer,  in  accordance  with 
the  terms  of  the  contract  of  employment,  suffers  injury  from  an  accident, 
arising  out  of  the  employment. 

In  Donovan's  Case,  217  Mass.,  76,  104  N.  E.,  431,  ANN.  Cases,  1915  C.  778, 
4  N.  C.  C.  A.  549,  it  was  held  that  if  the  workmen  employed  by  one,  whose 
business  was  cleaning  out  catch  basins,  were  accustomed  to  be  transported  in 
a  wagon  furnished  by  their  employer  to  and  from  the  catch  basins  to  be  cleaned, 
and  such  employees  with  the  knowledge  and  consent  of  their  employer  could  go 
back  at  the  end  of  each  day  'a  work  in  this  wagon  to  the  employer  's  barn,  if  they 
wished  to  do  so,  this  can  be  found  to  have  been  one  of  the  incidents  of  their 
employment;  and,  if  one  of  these  workmen  is  injured  while  thus  going  home 
in  the  wagon  at  the  end  of  the  day's  work,  his  injury  can  be  found  to  have  been 
one  ' '  arising  out  of  and  in  the  course  of  his  employment ' '  within  the  meaning 
of  the  provision  of  the  Workmen's   Compensation  Act. 

In  this  case,  the  Massachusetts  Court  expressed  the  rule  as  follows,  on  pages 
77  and  78: 

' '  There  have  been  several  decisions  in  England  as  to  when  and  how 
far  an  employee  can  be  said  to  have  been  in  the  employ  of  his  master, 
while  traveling  to  and  from  his  work  in  a  vehicle  or  means  of  conveyance 
provided  by  the  latter,  and  how  far  injuries  received  in  such  a  convey- 
ance can  be  said  to  have  arisen  out  of  and  in  the  course  of  the  employ- 
ment. Many  of  these  decisions  have  been  cited  and  discussed  by 
Professor  Bohlen  in  25  Harvard  Law  Review,  401,  et  seq.  Prom  his  dis- 
cussion and  the  cases  referred  to  by  him,  and  from  the  later  decisions 
of  the  English  courts,  the  rule  has  been  established,  as  we  consider  in 
in  accordance  with   sound   reason,   that   the   employer 's   liability   in  such 
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cases  depends  upon  whether  the  conveyance  has  been  provided  by  him, 
after  the  real  beginning  of  the  employment,  in  compliance  with  one 
of  the  implied  or  express  terms  of  the  contract  of  employment,  for  the 
mere  use  of  the  employees,  and  is  one  which  the  employees  are  required, 
or  as  a  matter  of  right  are  permitted,  to  use  by  virtue  of  that  contract. 
*  *  *  The  finding  of  the  Industrial  Accident  Board  that  Donovan 's 
transportation  was  '  incidental  to  his  employment '  fairly  means,  in  the 
connection  in  which  it  was  used,  that  it  was  one  of  the  incidents  of  his 
employment,  that  it  Avas  an  accessory,  collateral  or  subsidiary  part  of 
his  contract  of  employment,  something  added  to  the  principal  part  of  that 
contract  as  a  minor,  but  none  the  less  a  real  feature  or  detail  of  the 
contract.  Whatever  has  been  uniformly  done  in  the  execution  of  such 
a  contract  by  both  of  the  parties  to  it  well  may  be  regarded  as  having 
been  adopted  by  them  as  one  of  its  terms. ' ' 

Honnold  on  Workmen's  Compensation,  Section  110  quotes  in  part  from  the 
general  rule  of  the  Massachusetts  Court,  and  then  adds :  ' '  Pursuant  to  this 
rule,  an  employee  is  in  the  course  of  employment  if  he  has  a  right  to  transporta- 
tion, but  not  if  it  is  gratuitous  or  a  mere  accommodation. ' ' 

In  view  of  the  fact  that  injured  employee  in  this  case  was  being  transported 
by  the  Lumber  Company  from  one  place  of  employment  to  another  place  of 
employment  in  cars  belonging  to  the  Company,  although  he  may  not  have 
received  pay  for  that  day,  yet  the  transportation  was  a  part  of  his  contract 
of  service,  and  therefore,  I  am  of  the  opinion  that  the  injury  was  received  "in 
the  course  of  his  employment ' '. 

Eespectfully, 

S.   C.   FORD, 
Attorney  General. 

Workmen's  Compensation  Act.  Waiting  Period.  Medical  and 
Hospital  Services. 

Section  16  (f),  16  (g)  and  16  (c)  of  the  Workmen's  Compensation 
Act,  Chapter  96  of  1915  Session  Laws,  construed. 

April   7,   1917. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen: 

You  have  submitted  to  me  the  following  questions  in  connection  with  the 
interpretation  of  Section  16  (f),  16  (g)  and  16  (h)  of  the  Workmen's  Com- 
pensation Act : 

I. 

(a)  "Who  pays  the  cost  of  medical  treatment  when  the  employee 
suffers  no  loss  of  time,  or  earning  power,  account  the  accident,  or 
injury? 

(b)  "Is  the  Act  predicated  upon  the  loss  of  time  and  earning 
power  as  to  medical  aid,   as  well   as   compensation,   or   does   the   injured 

employee  receive   free  medical   treatment  regardless   of  whether  he  loses  time   or 
not  on  account  of  the  accident? 
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(c)  "Does  the  two  weeks'  medical  attendance  date  from  the  oc- 
currence of  the  injury  or  from  the  date  when  medical  attendance  is 
found  necessary  ? ' ' 

II. 

(a)  "Hoav  shall  the  waiting  period,  of  two  weeks  during  which 
no   compensation   shall  be   paid,  be  determined? 

(b)  "Does  it  mean  that  disability,  or  incapacity,  resulting  from 
accident  is  a  necessary  factor  in  making  up  the  two  weeks,  or  not? 

(c)  "Does  the  two  weeks  waiting  period  begin  to  run  from  the  time 
of  the  occurrence  of  the  accident  or  from  the  time  of  the  injured  employee 
leaves  work  as  a  result  of  the  injury?  If  it  begins  to  date  from  in- 
capacity does  it  include  either  consecutive  or  non-consecutive  days  up 
to  the  fourteen  days  limit  ? ' ' 

The  above  mentioned  Sections  provide  as  follows : 

"Section  16  (f).  During  the  first  two  weeks  after  the  happening 
of  the  injury,  the  employer  or  insurer,  or  the  Accident  Fund,  as  the 
case  may  be,  shall  furnish  reasonable  medical  and  hospital  services  and 
medicines  as  and  when  needed,  in  an  amount  not  to  exceed  fifty  dollars 
in  value,  except  as  otherwise  in  this  Act  provided,  and  when  the  employer 
is  a  party  to  a  hospital  contract,  unless  the  employee  shall  refuse  to  allow 
them  to  be  furnished. 

"Section  16  (g).  No  compensation  shall  be  allowed  or  paid  during 
the  first  two  weeks  of  any  injury,  except  as  may  be  required  by  the 
provisions   of   Section   16    (f)." 

"Section  16  (h).  Compensation  for  all  classes  of  injuries  shall  run 
consecutively  and  not  concurrently,  and  as  follows: 

First,    the   two    weeks    medical    and    hospital    services    and    medicines    as 
provided  in   Section   16    (f),  unless   the   employee   is   a   contributor   to   a 
hospital   fund,   as   otherwise   in   this   Act   provided ;    after   the   first   two 
weeks,   compensation   as   provided   in   Section   16    (a),   or   16    (b),   or    16 
(c)." 
Section  16    (a)    provides  the  compensation  for  an  injury  producing  temporary 
total   disability;    Section    16    (b)    provides   compensation   for  an  injury   producing 
permanent   total    disability,    and    Section    16    (c)    provides    compensation    for    an 
injury  producing  partial  disability  and  Section  16   (d)   provides  the  compensation 
for   an  injury   causing   death.      The   Act   does   not   provide   any  compensation   for 
pain    and    suffering,    for    an    injury    unaccompanied    by    loss    of    earnings.      See 
Honnold  on  Workmen's  Compensation,  Section  177. 

The  contention  is  made  that  an  employer  cannot  be  called  upon  to  furnish 
medical  and  hospital  services  and  medicines  as  a  part  of  the  compensation  and 
as  provided  in  Section  16  (f)  unless  there  has  been  an  injury  resulting  in  some 
loss  of  time  or  earning  power,  on  the  ground  that  the  injury  referred  to  in 
Section  16  (f)  means  an  injury  which  causes  either  temporary  total  disability, 
permanent  total  disability,  or  partial  total  disability  or  death,  for  which  com- 
pensation is  provided  in  Sections  16   (a),  16   (c)   and  16   (d). 

I  am  unable  to  agree  with  this  view.  I  believe  the  statute  should  receive  a 
much  more  liberal  construction.  It  was  said  in  the  case  of  the  City  of  Milwaukee 
v.  Miller,  154  Wis.  652;  144  N.  W.  188;  L.  R.  A.  1916  A  1,  Ann  Cases,  1915  B, 
847;   4  N.  C.  C.  A.  149: 

"A    law,    however    much    needed    for    the    promotion    of    the    public 
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welfare,  and  however  wisely  framed,  may  be  so  unsatisfactory  by  the 
spirit  of  it  not  sufficiently  pervading  its  administration,  as  to  largely 
defeat  its  purpose  and  create  danger  of  its  abrogation  and  a  return  to 
the  distressing  situations  which  gave  rise  to  the  effort  for  relief.  Any 
such  result  in  the  particular  instance  would  be  such  a  public  calamity 
that  everyone  in  authority  having  to  do  with  determining  the  precise 
scope  of  the  law,  in  letter  and  spirit,  and  applying  it,  should  be  alert, 
at  all  times,  to  the  importance  of  not  affording  any  reason  to  attempt 
such  result,  and  of  making  the  wisdom  embodied  in  the  legislation  so 
significant  that  no  considerate  person  will  indulge  the  thought  of  even 
a  partial  backward  step  toward  the  old  system,  characterized  by  in- 
calculable waste,  to  the  detriment  of  every  consumer  of  the  products  of 
human   energy.     *     *     * 

"The  foregoing  seems  legitimate  as  indicating  the  atmosphere,  so 
to  speak,  in  which  the  questions  here  presented,  especially  those  of 
statutory  construction,  should  be  examined.  The  conditions  giving  rise 
to  a  law,  the  faults  to  be  remedied,  the  aspirations  evidently  to  be 
efficiently  embodied  in  the  enactment,  and  the  effects  and  consequences 
as  regards  responding  to  the  prevailing  conceptions  of  the  necessities 
of  public  welfare,  play  an  important  part  in  shaping  the  proper  admin- 
istration of  the  legislation. ' ' 

This  case  was  cited  in  Honnold  on  Workmen 's   Compensation,   Section  193   at 

page  688 : 

' '  The  common  legislative  requirement  that  the  employer  bear  the 
burden  of  reasonably  necessary  medical  and  surgical  treatment  of  his 
injured  employee  was  not  intended  as  a  charity  to  one,  or  as  a  penalty 
to  the  other,  but  as  the  recognition  of  the  economic  truth  that  such  ex- 
pense is  a  legitimate  element  in  the  cost  of  production,  and  should  be 
placed  upon  the  product  as  directly  as  practicable,  using  the  employer  as 
the  first  necessary  step.  The  legislative  idea  is  that  an  employer  is  so 
specially  interested  in  his  injured  employee  being  restored  as  soon  as 
practicable  as  to  be  most  likely  to  provide  proper  medical  and  surgical 
treatment.  *  *  * " 
It  was  said  by  our  own  Supreme  Court  in  the  case  of  Lewis  and  Clark  County 

v.  Industrial  Accident  Board,  52  Mont,  at  10  and  11 : 

"The  fundamental  difference  between  the  conception  of  liability  and 
compensation  is  found  in  the  presence  in  the  one,  and  the  absence  from 
the  other,  of  the  element  of  actionable  wrong.  The  common-law  and 
liability  statutes  furnished  an  uncertain  measure  of  relief  to  the  limited 
number  of  workmen  who  could  trace  their  injuries  proximately  to  their 
master's  negligence.  Compensation  laws  proceed  upon  the  theory  that 
the  injured  workman  is  entitled  to  pecuniary  relief  from  the  distress 
caused  by  his  injury,  as  a  matter  or  right,  unless  his  own  wilful  act  is 
the  proximate  cause,  and  that  it  is  wholly  immaterial  whether  the  injury 
can  be  traced  to  the  negligence  of  the  master,  the  negligence  of  the 
injured  employee  or  a  fellow-servant,  or  whether  it  results  from  an  act 
of  God,  the  public  enemy,  an  unavoidable  accident,  or  a  mere  hazard 
of  the  business  which  may  or  may  not  be  subject  to  more  exact  classifi- 
cation; that  his  compensation  shall  be  certain,  limited  by  the  impair- 
ment   of   his    earning   capacity,   proportioned    to    his    wages,    and   not   de- 
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pendent  upon  the  skill  or  eloquence  of  counsel  or  the  whim  of  caprice 
of  a  jury;  that  as  between  workmen  of  the  same  class  who  suffer  like 
injuries,  each  shall  receive  the  same  compensation,  and  that,  too,  with- 
out the  economic  waste  incident  to  protracted  litigation  and  without 
reference  to  the  fact  that  the  injury  to  one  may  have  been  occasioned 
by  the  negligence  of  the  master,  and  to  the  other  by  reason  of  his  own 
fault. ' ' 

In  view  of  the  foregoing  it  would  appear  to  me  that  reasonable  medical 
hospital  services  and  medicines  were  intended  to  be  included  as  a  part  of  the 
compensation  to  be  furnished  the  injured  employee,  in  accordance  with  Section 
16  (f)  and  16  (h),  in  cases  where  the  injured  employee  suffers  no  loss  of  time 
or  earning  power.  Section  16  (f)  provides  that  the  employer  or  insurer,  or  the 
accident  fund,  as  the  ease  may  be,  shall  furnish  reasonable  medical  and  hospital 
services  and  medicines  during  the  first  two  weeks  after  the  happening  of  the 
injury.  The  furnishing  of  such  medical  attention  to  an  injured  employee  is 
one  of  the  main  features  of  the  Act.  It  was  said  by  Ernest  Freund,  a  repre- 
sentative of  the  American  Association  of  Labor  Legislation,  at  the  hearing  held 
before  the  Employer's  Liability  and  Workmen's  Compensation  Commission  ap- 
pointed by   Congress : 

"I  believe  that  relief  plans  ought  to  be  encouraged,  because  the  ad- 
ministrative features  of  some  of  these  relief  plans  are  very  admirable 
and  not  embodied  in  all  of  the  laws.  Some  relief  plans  are  more  ef- 
fectual than  any  State  law  I  have  seen.  Nothing  is  more  important  in 
a  compensation  plan  than  the  very  initial  point  of  seeing  that  imme- 
diate medical  aid  be  given  the  injured  employee  and  that  a  medical 
investigation  should  be  made.  There  is  nothing  more  important  than 
that  phase — first  aid." 

My  answer  to  questions  1  (a)  and  1  (b),  then,  would  be  that  the  employer 
or  insurer,  or  accident  fund,  as  the  case  may  be,  should  furnish  reasonable 
medical  and  hospital  services  and  medicines  in  an  amount  not  to  exceed  $50.00, 
in  case  an  employee  is  injured  although  he  suffers  no  loss  of  time  or  earning 
power.  In  Hurle's  case,  217  Mass.  223  at  226,  the  Court  recognizes  the  dis- 
tinction between  an  injury  and  the  accident  causing  the  injury.  And  in  John- 
son's case,  217  Mass.  388  at  391,  the  Court  held  that  the  Industrial  Accident 
Board  was  warranted  in  finding  that  the  injury  was  received  when  the  employee 
became  sick  and  unable  to  perform  labor,  and  that  until  then  he  had  received 
no  personal  injury.  The  words  "after  the  happening  of  the  injury"  as  used 
in  Section  16  (f)  mean  after  the  accident  or  injury  has  manifested  itself,  and 
the  employee  has  thereby  become  incapacitated  for  work.  It  is  noted  that  the 
word  "injury"  and  not  accident  is  used  throughout  the  Act.  And  therefore, 
in  answering  the  question  1  (c),  the  furnishing  of  the  medical  attention  should 
date  from  the  time  when  it  becomes  necessary,  and  when  the  injury  manifests 
itself,  and  likewise  as  to  question  2  (a)  as  to  the  beginning  of  the  two  weeks 
period  during  which  no   compensation  shall  be  paid. 

If  the  injury  was  not  of  such  a  nature  as  to  cause  a  total  or  partial  disability 
for  which  the  injured  employee  would  be  entitled  to  compensation  under  Sections 
16  (a),  16  (b)  and  16  (c),  then  the  two  weeks  free  medical  attention  would 
constitute  the  entire  remuneration.  But  if  he  suffers  a  total  or  partial  disability, 
then  he  would  be  entitled  to  the  two  weeks  free  medical  attention  after  the 
manifestation  of  the  injury,  and  if  the  disability  continues  thereafter,  he  would 
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receive  compensation  under  the  Act.  What  I  have  said  above  applies  equally 
to  the  remaining  questions  submitted,  and  I  am  of  the  opinion  that  the  waiting 
period  would  begin  at  the  time  the  injury  manifests  itself  and  would  continue 
for  fourteen  consecutive  days  thereafter. 

Respectfully, 

S.  C.  FORD, 

Attorney  General. 

Workmen's  Compensation  Act.    Farmers. 

A  farmer  may  come  within  the  provisions  of  the  act  by  filing  with 
the  Board  the  joint  election  of  himself  and  his  employees  to  be 
bound  by  and  subject  to  the  provisions  of  the  Act. 

May   7,    1917. 
Industrial  Accident  Board, 

Helena,   Montana. 
Gentlemen : 

You  have  submitted  to  me  the  question  of  whether  or  not  a  farmer  can  be 
subject  to  the  provisions  of  Plan  3   of  the  Workmen's  Compensation  Act. 

Section  3  (a)  and  3  (b)  of  the  Act,  Chapter  96  of  the  1915  Session  Laws  are 
as  follows: 

"Section  3.  (a)  In  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  an  employee  in  the  course  of  his  employment,  or  for 
death  resulting  from  personal  injuries  sustained,  it  shall  not  be  a  de- 
fense; (1)  That  the  employee  was  negligent,  unless  such  negligence 
was  wilful;  (2)  That  the  injury  was  caused  by  the  negligence  of  a 
fellow  employee;  (3)  That  the  employee  had  assumed  the  risks  inherent 
in,  incident  to,  or  arising  out  of  his  employment,  or  arising  from  the 
failure  of  the  employer  to  provide  and  maintain  a  reasonably  safe 
place  to  work,  or  reasonably  safe  tools,  or  appliances. ' ' 

"Section   3    (b)      The  provisions   of  Section  3    (a)    shall  not  apply   to 
actions  to  recover  damages  for  personal  injuries  sustained  by  household 
or    domestic    servants,    farm    or    other    laborers    engaged    in    agricultural 
pursuits,  or  persons  whose  employment  is  of  a  casual  nature. ' ' 
Section  4   (a)   provides  that: 

' '  This  Act  is  intended  to  apply  to  all  inherently  hazardous  works  and 
occupations   within    this    State,   and    it    is   the    intention   to    embrace    all 
thereof  in  Sections  4   (b),  4    (c),  4    (d),  and  4   (e),  and  the  works  and 
occupations    enumerated    in    said    sections    are    hereby    declared    to    be 
hazardous. ' ' 
The  title  of  the  Act  is  in  part  as  follows:      "An  Act  providing  for  the  pro- 
tection and  safety  of  workmen  in  all  places  of  employment  and  for  the  inspection 
and   regulation   of   places   of   employment   in   all   inherently   hazardous   works   and 
occupations. ' '     From  the  foregoing  it  will  be  noted  that  it  was  not  the  intention 
of  this   Act   to  include   farmers.      The   Act   was   intended   to   apply   only   to   such 
employments  as  are  considered  hazardous,   and  all  of  the  works  and  occupations 
which  are  considered  hazardous   are  enumerated   in   Section  4    (b),  4    (c),  4    (d) 
and  4   (e)  of  the  Act. 

But  Class  Twenty-seven  of  Section  40   (a)   is  as  follows: 

"Any    employer    and    his    employees    engaged    in    non-hazardous    work 
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or  employment  by  their  joint  election,  filed  with  and  approved  by  the 
Board,  may  accept  the  provisions  of  Compensation  Plan  Number  Three. 
In  such  event,  such  employer  and  employees  shall  be  known  as  Class 
Twenty-seven,  the  rate  of  assessment  in  which  shall  be  ONE-HALF  OF 
ONE   PER   CENTUM." 

In  Iowa,  farmers  can  make  the  Act  a  part  of  their  contract  with  their  hired 
help,  and  then  insure  their  liability  under  such  contract.  Likewise  the  Michigan 
Act  does  not  exclude  farmers  from  accepting  the  provisions  of  the  law,  but 
exempts  them  from  its  operation  merely  in  the  sense  that  they  suffer  no  harm 
by  not  coming  under  it.     See  Honnold  on  Workmen's  Compensation,  Section  59. 

In  the  very  recent  Michigan  case  of  Shaffer  v.  Parke  Davis  &  Company,  159 
N.  W.  at  page  305,  we  find  the  following  language: 

' '  The  growing  of  grass  and  grain  and  the  raising  and  care  of  stock 
are  the  ordinary  uses  to  which  a  farm  is  put,  and  the  work  of  raising, 
tilling,  and  harvesting  the  grain  and  caring  for  the  stock  is  ordinary 
farm  labor.  Any. man  employed  to  work  on  a  farm,  and  to  perform  the 
work   ordinarily   done   there,   is   a   farm   laborer.       *       *       * 

' '  The  fact  that  claimant  was  a  farm  laborer,  however,  would  not 
debar  him  from  the  right  to  compensation  if  respondent  had  elected  to 
come  under  the  statute  as  to  such  laborers.  There  is  nothing  in  the  act 
excluding  a  farmer  or  a  farm  laborer  from  the  benefits  of  its  provi- 
sions. This  is  the  construction  given  by  the  Supreme  Court  of  Massa- 
chusetts to  a  similar  statute.  Keaney  's  Case,  217  Mass.  5,  104  N.  E.  438. 
*         *         #  y  j 

In  the  Massachusetts  case  above  cited,  Keaney 's  Case,  217  Mass.  on  pages  7 
and  8,  104  N.  E.  438,  Chief  Justice  Rugg  says  as  follows: 

' '  The  workmen 's  Compensation  Act  was  not  intended  to  confer  its 
advantages  upon  farm  laborers,  or  to  impose  its  burdens  upon  farmers. 
*  The  legislative  policy  of  exempting  them  from  statutory 
benefits  and  liabilities  established  in  addition  to  those  of  the  common 
law,  disclosed  in  the  Employers '  Liability  Act,  *  *  *  has 
been  continued  in  the  Workmen's  Compensation  Act.  A  farmer  employ- 
ing laborers  in  agriculture  suffers  no  harm  in  not  undertaking  to  become 
a  subscriber  under  the  Workmen 's  Compensation  Act.  Hence,  it  is 
apparent  that  a  farmer  who  chooses  to  avail  himself  of  its  terms  and 
thereby  to  confer  the  boon  of  its  protection  upon  his  employees,  does  so 
on  other  ground  than  those  which  might  actuate  the  manufacturer  or 
other  employer  of  labor.  There  is  much  strength  in  the  arguments  drawn 
from  the  definition  'subscriber'  in  Part  V,  Sec.  2,  and  of  the  require- 
ments imposed  upon  subscribers  by  Part  IV,  Sections  20  and  21,  that 
if  one  becomes  a  subscriber  at  all  or  in  any  respect,  he  must  be  subject 
fully  and  without  reservation  or  exception  to  all  the  provisions  of  the 
Act.         *         *         * 

' '  The  Act  is  a  practical  measure  designed  for  use  among  a  practical 
people.     There   appears  to  be  no  reason   for  saying  that  a   farmer  may 
not  adopt  it  if  he  desires.     Any  contract  of  insurance  made  by  him  under 
its   terms   is   valid   and   enforceable.       *    .   *       *        " 
Seetion  1   of  the  Workmen's   Compensation   Act  of  Illinois   provides   that   any 
employer    may    elect    to    provide    and    pay    compensation    for    accidental    injuries 
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sustained  by  employees  arising  in  the  course  of  employment,  and  thereby  relieve 
himself  from  all  other  liability.  In  the  case  of  Uphoff  v.  Industrial  Board,  271 
111.  at  316,  111  N.  E.  128,  the  Court  says: 

"Manifestly,         *  *         some    employers    were    not    intended 

to  be  included  in  the  Act  unless  they  elected  so  to  be.  Clearly,  under 
the  quoted  sections,^  read  in  connection  with  the  remainder  of  the  Act, 
farm  laborers  engaged  in  general  farming  would  not  be  covered  by  the 
Act  unless  the  farmer  elected  to  accept  the  Act  under  the  provisions  of 
Section   1." 

The  special  counsel  of  the  Iowa  Industrial  Commissioner,  in  an  opinion  dated 
September  13th,  1915,  wrote  in  part  as  follows: 

"However,  there  can  be  no  objection  to  the  farmer  and  his  farm  hand 
including  in  the  contract  of  employment  a  special  term  providing  in 
effect  that  the  liability  of  the  farmer  to  his  farm  hand  for  all  injuries 
sustained  would  be  goverened,  controlled  and  limited  by  the  terms  and 
conditions  set  forth  in  the  chapter  of  the  law  referred  to  above. ' ' 

In  view  of  the  provisions  of  Class  Twenty-seven  of  Section  40  (a)  of  our 
Act  that  any  employer  and  his  employees,  engaged  in  any  non-hazardous  work, 
by  their  joint  election,  filed  with  and  approved  by  the  Board  may  accept  the 
provisions  of  Compensation  Plan  No.  3,  and  the  above  authorities,  it  would 
appear  to  me  that  any  farmer  in  the  State  of  Montana  may  come  within 
the  provisions  of  our  Workmen 's  Compensation  Act  by  filing  with  the  Industrial 
Accident  Board  the  joint  election  of  such  farmer  and  his  employees  to  be  bound 
by  and  subject  to  the  provisions  of  the  Act. 

Eespectfully, 

S.  C.  FORD, 
Attorney  General. 

Workmen's  Compensation.     Invalids. 

An  invalid  brother  over  the  age  of  16  years,  if  actually  dependent 
on  a  deceased  brother,  is  entitled  to  compensation,  as  a  minor  de- 
pendent. 

June    30,    1917. 
Industrial  Accident   Board, 

Helena,   Montana. 
Gentlemen : 

You  have  submitted  to  me  your  files  in  connection  with  the  claim  of  P.  F. 
Morgan,  to  compensation  under  the  Act. 

It  appears  that  Edward  Morgan  was  accidentally  killed  on  July  12th,  1916, 
while  in  the  employ  of  the  Butte  Central  Mining  &  Milling  Company  and  that 
his  death  was  caused  by  an  accident  arising  out  of  and  in  the  course  of  his 
employment.  Claimant  is  a  brother  of  the  deceased  and  there  were  left  surviving 
no  beneficiaries  or  major  dependents.  The  claimant  is  a  middle  aged  man,  but 
bases  his  right  to  compensation  upon  the  fact  that  for  several  years  previous 
to  the  death  of  his  brother,  he  had  been  unable  to  do  any  work  on  account  of  the 
injuries  to  his  head,  which  he  sustained  in  1900,  and  that  he  had  thereby  become 
physically  and  mentally  incapacitated,  and  at  the  time  of  the  injury,  he  was 
actually  dependent  upon  his  brother  for  his  support.     The  insurance  carrier  has 


OPINIONS    OF    THE   ATTORNEY    GENERAL  53 

protested  against  the  payment  of  compensation  for  the  reason  that  the  claimant 
is  a  brother  of  the  deceased  and  was  at  the  time  of  the  injury,  over  sixteen 
years  of  age. 

In  case  the  injury  causes   death,  and  there  are  no  beneficiaries  or  major   de- 
pendents, thirty  per  cent  of  the  wages  received  at  the  time   of  the  injury  shall 
be  paid  as  compensation  to  minor  dependents.     (See  Section  16  (d)). 
Section  6   (n),  7   (a)   and  6   (o)   of  the  Act  provide  as  follows: 

Section  6  (n).  "  'Minor  dependent'  means  if  there  be  no  beneficiary 
as  defined  in  Section  6  (1),  and  if  there  be  no  major  dependent  as 
defined  in  Section  6  (m),  the  brothers  and  sisters,  if  actually  dependent 
upon  the  decedent  at  the  time  of  his  injury." 

Section  7  (a).  "In  computing  compensation  to  children  and  to 
brothers  and  sisters,  only  those  under  sixteen  years  of  age,  or  invalid 
children  over  the  age  of  sixteen  years  shall  be  included,  and,  in  the  case 
of  invalid  children,  only  during  the  period  in  which  they  are  under  that 
disability  (within  the  maximum  time  limitations  elsewhere  in  ths  act 
provided),  after  which  payment  on  account  of  such  person  shall  cease. 
Compensation  to  children,  or  brothers  or  sisters  (except  invalids)  shall 
cease  Avhen  such  persons  reach  the  age  of  sixteen  years. ' ' 

Section  6  (o).  "  'Invalid'  means  one  who  is  physically  or  mentally 
incapacitated. ' ' 

The  question  of  dependency  is  determined  as  of  the  date  of  the  happening  of 
the  accident  to.  the  employee.  Section  12  (c)  and  Dazy  v.  Apponaug  Co. 
(E.  I.),  89  Atl.  160. 

It  would  appear  from  examination  of  the  first  sentence  in  Section  7  (a), 
above,  that  brothers  and  sisters  would  be  entitled  to  compensation  only  in  case 
they  were  under  sixteen  years  of  age  and  that  the  payment  of  compensation  to 
invalids  applies  only  to  children  over  the  age  of  sixteen  years;  but  by  the  second 
sentence  in  this  section,  the  words  "except  invalids,"  in  parenthesis,  are  in- 
serted, not  after  the  word  ' '  children, ' '  but  after  ' '  children,  or  brothers  or 
sisters, ' '  and  from  this  sentence  it  would  appear  that  the  exception  in  favor 
of  invalids,  over  sixteen  years  of  age,  should  apply  to  brothers  and  sisters,  as 
well  as  to  children.  Both  of  these  sentences,  in  the  same  section,  are  apparently 
conflicting. 

It  was  said,  in  Matecny  v.  Vierling  Steel  Works,  187,  111.  App.  on  page  455: 
' '  In  determining  this  question,  we  must  look  to  the  entire  act  and 
ascertain,  if  possible,  the  intent  and  purpose  of  the  Legislature  in  en- 
acting the  law.  'It  is  always  necessary,  first,  to  understand  the  subject  of 
an  act  and  the  object  to  be  accomplished  by  it.  Once  the  subject  matter 
is  clearly  ascertained  and  the  general  legislative  purpose  discovered,  a 
key  is  thereby  furnished  which  will  enable  one  to  correctly  interpret  all 
of  the  constituent  and  subordinate  elements  found  in  the  act. '    ' ' 

In  Boyd  v.  Pratt,  130  Pacific  Keporter,  371,  the  court  had  under  consideration 
the  following  statute: 

"If      a      workman       *  leaves      a      dependent 

a  monthly  payment  shall  be  made  to  each  dependent  equal  to  50  per 
cent  of  the  average  monthly  support  actually  received  by  such  depend- 
ent from  the  workman  during  the  twelve  months  next  preceding  the  oc- 
currence of  the  injury,  but  the  total  payment  to   all  dependents  in  any 
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case  shall  not  exceed  $20  per  month.  *  *  *  If  the  workman  is 
under  the  age  of  twenty-one  years  and  unmarried  at  the  time  of  his 
death  the  parents  or  parent  of  the  workman  shall  receive  $20  per  month 
for  each  month  after  his  death  until  the  time  at  which  he  would  have 
arrived  at  the  age  of  twenty-one  years. ' ' 

The  lower  court  held  that  the  dependent  mother  of  an  employee  nineteen 
years  of  age,  when  he  was  killed,  was  entitled  to  an  allowance  of  twenty  dollars 
a  month,  so  long  as  her  dependent  condition  continued  and  not  merely  until 
decedent  would  have  arrived  at  the  age  of  twenty-one  years.  In  the  opinion, 
the  court  used  the  following  language : 

' '  We  think  the  interpretation  of  the  statute  adopted  by  the  lower 
court  is  correct.  It  is  quite  clear  to  us  that  the  Legislature  must  have 
intended  that  the  first  clause  quoted  should  apply  to  cases  of  depend- 
ency, while  the  last  clause  refers  only  to  cases  of  non-dependency.  This 
construction  is  in  keeping  with  the  spirit  and  object  of  the  law ;  that 
is,  to  protect  the  injured,  and  to  save  dependents  from  becoming  public 
charges.  To  hold  that  an  allowance  given  because  of  dependency  is  to 
be  cut  off  arbitrarily  at  a  time  when  the  deceased  would  have  attained 
the  age  of  21  years  would  defeat  the  humane  purposes  of  the  statute, 
for  the  dependency  would  not  then  cease,  but  might  continue  over  a 
period  of  years. ' ' 

This  Washington  case  is  not  in  point  in  connection  with  the  interpretation  of 
section  7  (a)  of  our  Act,  yet  it  indicates  the  general  tendency  of  the  courts  to 
give  a  liberal  construction  to  the  Workmen 's  Compensation  Act. 

It  will  be  noticed  that  Section  6  (o)  in  defining  an  invalid,  is  not  restricted 
to  children,  but  broad  enough  to  include  brothers  and  sisters  as  well,  and  under 
Section  6  (n)  a  brother  or  sister,  if  actually  dependent,  is  considered  as  a  minor 
dependent.  I  can  see  no  purpose  in  making  a  distinction  between  an  invalid 
brother  or  sister  and  an  invalid  child.  One  is  as  much  a  charge  upon  society  as 
the  other,  in  case  of  the  death  of  the  one  upon  whom  he  or  she  is  dependent  foi 
support.  The  only  case  under  our  Act,  in  which  a  brother  can  get  compensation, 
is  in  the  event  that  there  are  no  beneficiaries  or  major  dependents,  or  in  other 
words,  in  case  he  has  no  father  or  mother  living.  If  the  contention  of  the  in- 
surance company  is  correct,  an  invalid  brother  over  sixteen,  having  no  father  or 
mother  to  support  him,  and  actually  dependent  upon  a  deceased  employee  for  the 
necessaries  of  life,  would,  in  case  of  the  death  of  such  employee,  be  thrown  upon 
society  without  any  compensation.  I  do  not  believe  our  Workmen 's  Compensa- 
tion Act  should  receive  any  such  interpretation. 

Eespeetfully, 

S.  C.  FORD, 

Attornev   General. 
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Workmen's  Compensation  Act.     Plan  II.     Election  by  Employer. 

An  employer  under  Plan  II  of  the  Act  is  liable  for  the  payment 
of  compensation  to  an  injured  employee  in  case  the  insurance  com- 
pany becomes  insolvent.  Upon  the  cancellation  of  an  insurance  pol- 
icy an  employer  may  then  come  under  Plan  I  or  Plan  III  of  the  Act. 

November  5th,  1917. 
Industrial  Accident  Board, 

Helena,    Montana. 

Gentlemen: 

You  have  requested  my  opinion  upon  the  following  propositions : 

1.  Is  an  employer,  under  Plan  Two  of  the  Act,  liable  for  the  payment  of 
compensation  in  case  the  Insurance  Company  becomes  insolvent? 

2.  In  case  insurance  policy  is  cancelled  by  the  Insurance  Company,  may  the 
employer  then  become  subject  to  the  provisions  of  Compensation  Plan  No.  I  or 
Compensation  Plan  No.   III. 

On  page  7  of  the  Corpus  Juris  Treatise  on  Workmen's  Compensation  Acts, 
it  is  said : 

"The  compensation  acts,  as  was  well  said  in  one  of  the  earlier  opinions 
on  the   constitutional   questions   involved,   form   a   legislative   response   to 
an  emphatic,   if  not  a   peremptory,  public   demand  that   a   system   be   af- 
forded whereby  employers  and  employed  might  escape  from  personal  in- 
juiy    litigation,    and    every    employee    not    guilty    of    wilful    misconduct 
might  receive  at  once  a  reasonable  recompense  for  injuries   accidentally 
received   in  his   employment    under   certain   fixed   rules   and   without   fric- 
tion. ' ' 
The  following  quotation  is  found  on  pages  1412  and  1413  of  Senate  Document 
No.  338  of  the  62nd  Congress,  transmitting  a  report  of  the  hearings  held  before 
the    Employers '    Liability    and    Workmen 's    Compensation    Commission,    and    is 
taken   from   one   of   the   briefs    on   the   legal   aspects   of   systematic    compensation 
for  industrial  accidents. 

' '  Compulsory  compensation  is  the  root  of  every  system,  and  generally, 
as  we  have  seen,  the  compulsion  is  addressed  to  employer.  This  ele- 
ment of  compulsion  needs  to  be  emphasized  as  being  fundamental  because 
some  writers  seem  to  emphasize  compulsion  only  where  insurance  compen- 
sation is  made  obligatory.  But  in  truth,  insurance,  even  though  a  statute 
link  it  with  compensation,  is  essentially  a  sequent  and  not  an  intrinsic 
factor  thereof.  It  is  a  method  for  at  once  effectuating  and  distributing 
a  primary  obligation  already  imposed.  In  treating  insurance,  whether 
compulsory  or  not,  as  ancillary  to  compulsory  compensation,  we  do  not 
minimize  its   real   importance — we   simply   put   it   in  it   proper   place. 

"Insurance  of  compensation  benefits  the  injured  workman  by  presum- 
ably securing  to  him  the  payment  of  whatever  sums  may  become  due, 
and  where  it  is  made  obligatory  we  may  assume  that  the  workman 's  in- 
terest is  the  prominent  motive. 

"But  to  the  party  responsible  for  compensation  insurance,  whether 
obligatory  or  not,  is  of  equal  or  even  greater  concern.  Indeed  it  is 
usually  a  commercial  necessity,  for  only  by  some  method  of  insurance 
may  the  burden  of  his  risk  be  lightened  through  distribution. 

' '  This  need  is  completely  met  in  the  States  where  the  law  at  once  re- 
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quires  insurance  and  ordains  the  method.  It  is  partly  met  where  the 
law  encourages  insurance  by  indicating  institutions  to  which  the  em- 
ployer may  transfer  his  obligations.  Where  the  law  is  silent  he  who 
would  insure  must  do  it  in  his  own  way  and  at  his  own  risk. 

"Always  bearing  in  mind  that  insurance  in  its  passive  sense  tends 
to  secure  the  workman,  we  have  also  to  consider  it  in  its  active  sense — 
as  something  to  be  done  by  the  responsible  party  for  his  immediate 
protection. ' ' 

Also  on  page  13  of  the  same  report  is  found  the  following  quotation: 

"I   believe   that   insurance   as    important   as   it   is   in   relation   to   this 
entire   problem   should   be   regarded   as   a    means   to   an   end   and  not   an 
end  itself.      I  think   Ave   are   to   distinguish   forms    of   compensation    from 
employers '  liability  by  recognizing  that  compensation  legislation   of  any 
kind,  as  I  understand  it,  is  to  provide  a  systematic  recovery  for  persons 
injured    in    employment,    as    distinguished    from    any    system    in    which 
recovery  is  predicated  upon   fault,   and  to  which  we  apply  the   term   an 
employers'  liability  system  as  distinguished  from  a  compensation  system. 
I   can   not   imagine   any   successful    system   which   provides    for   the   sys- 
tematic compensation  of  injuries   received   in  the   course   of   employment 
which   must   be   predicated,   in   order   to   lessen   the   shock   of   so   great   a 
primary  burden  upon  a  system  of  insurance. ' ' 
You  will  notice  that  in  both  of  the  above  quotations  it  is  recognized  that  the 
primary  obligation  rests   upon  the   employer   to   pay   compensation   to  his  injured 
employee,  and  that  the  insurance  features  of  the  Act  are  merely  a  means  to  an 
end,  and  a  method  of  distributing  the  burden  of  the  risk  imposed  upon  the  em- 
ployer. 

Also  in  Section  35  (b)  of  the  Act,  it  is  provided  that  after  the  Board  has 
determined  the  amount  of  insurance  which  an  employer  under  Plan  II  of  the 
Act  shall  carry,  "the  said  employer  shall  file  the  policy  or  policies  of  insurance 
herein  provided  for  with  the  Board,  which  policy  or  policies  shall  insure  in  the 
amounts  so  fixed  by  the  Board  against  any  and  all  liability  of  the  employer  to 
pay  the  compensation  and  benefits  provided  that  every  employer  and  insurer 
who  shall  become  bound  by  and  subject  to  the  provisions  of  Compensation  Plan 
No.  II,  shall  be  liable  for  the  payment  of  compensation  to  an  injured  employee. 
Not  only  does  Section  35  (b)  recognize  the  primary  liability  of  the  employer, 
but  by  Section  16,  both  the  employer  and  the  insurer  are  made  liable  for  the 
payment  of  the  compensation  provided  for  in  the  Act. 

In  Winfied  vs.  N.  Y.  C.  &  H.  E.  E.  Co.,  153  N.  Y.  Supp.,  on  pages  501-2,  it 
is  said: 

"The  statute  should  be  given  a  broad  and  liberal  construction,  in 
order  to  carry  out  the  beneficient  purposes  for  which  it  was  enacted. 
It  is  not  a  law  fixing  a  liability  for  negligence,  or  fixing  a  liability 
upon  or  creating  a  cause  of  action  against  the  employer,  but,  as  we  have 
said,  is  in  substance  a  provision  that  the  state  will  make  compensation 
to  injured  employees  in  hazardous  employment  from  moneys  which  it 
has  collected  or  secured  from  them.  It  is  a  state  system  of  insurance. 
No  liability  other  than  for  premiums  is  imposed  upon  the  employer, 
except  by  way  of  penalty.  He  may  relieve  himself  from  the  payment 
of  premiums  by  becoming  a  self -insurer. 

' '  The  state  may  regulate  business,  and  it  is  its  duty  to  regulate  business 
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of  such  a  hazardous  nature  that  the  employees  are  exposed  to  great  dan- 
gers from  risks  incident  to  them.  The  people,  in  adopting  the  constitu- 
tional provision,  and  the  Legislature,  in  enacting  this  statute,  recognize 
the  fact  that  these  hazardous  employments  as  a  whole  must  contribute 
to  the  compensation  for  the  injuries  they  ordinarily  inflict  upon  the 
employees  engaged  in  them.  I  think  the  real  intent  and  purpose  of  the 
act  is  plain,  when  it  is  treated  purely  as  a  requirement  of  insurance  in 
the  state  fund,  and  that  the  provision  for  a  self-insurer  and  other  in- 
surance carriers  are  makeshifts  adopted  for  the  convenience  of  the  em- 
ployer, but  which  should  not  in  any  way  infringe  upon  the  integrity  or 
the  real  spirit  of  the  act.  The  legislative  intent  primarily  is  not  to 
require  any  employer  to  make  satisfaction  to  his  employee  for  an  injury 
sustained,  but  to  make  all  the  hazardous  business  contribute  to  a  fund 
which  shall  compensate  for  any  injury  received  in  any  one  of  such  em- 
ployments. The  fact  that  the  employer  takes  advantage  of  certain  pro- 
visions in  the  act  and  becomes  a  self -insurer  does  not  affect  the  con- 
struction of  the  act,  nor  work  to  the  prejudice  of  the  employees  engaged 
in  that  particular  employment. 

' '  The  Act  was  intended  to  benefit  equally  all  employees  engaged  in 
such  employments.  There  was  no  intent  to  allow  the  employer  by  his 
act  to  change  the  purposes  of  the  law,  or  to  affect  the  benefits  which 
his  employees  were  entitled  to  under  it,  and  which  other  employees  re- 
ceive. An  employee  is  not  prejudiced  by  the  fact  that  his  employer 
qualifies  as  a  self -insurer,  or  insures  otherwise  than  in  the  state  fund. 
The  rights  of  the  employee  under  the  Act  do  not  depend  at  all  upon  the 
manner  in  which  his  employer  has  elected  to  carry  his  insurance." 

I  am  therefore  of  the  opinion  that  in  case  an  insurance  company  becomes 
insolvent  so  that  it  can  not  pay  compensation  to  an  injured  employee,  or  in 
case  of  his  death  to  his  beneficiaries  or  dependents,  the  employer,  being  pri- 
marily responsible  for  the  payment  of  same,  must  pay  the  compensation  provided 
for  in  the  act.  That  this  is  the  intention  of  our  Workmen 's  Compensation  Act, 
is  further  evidenced  by  the  language  in  Sec.  40  (u)  in  connection  with  disburse- 
ments out  of  the  Industrial  Accident  Fund  under  Plan  III. 

The  second  proposition  which  you  have  submitted  is  very  difficult  owing  to 
the  absence  of  any  adjudicated  eases  upon  this  or  any  similar  question.  As 
previously  stated  to  you  in  a  letter  dated  June  28th,  1917,  (see  pages  327-8  of 
your  last  annual  report)  I  stated  that  I  considered  the  filing  of  the  insurance 
policy  as  a  very  vital  factor  in  the  employers  obtaining  the  benefits  of  the  Act 
under  Plan  II,  and  that  such  policy  must  be  kept  in  force.  The  question  now 
presented  is  altogether  different  in  that  the  employer  has  fully  complied  with 
the  provisions  of  Plan  II,  and  the  Insurance  Company  has  cancelled  his  policy, 
leaving  the  employer  without  any  insurance  or  protection. 

Section  35  (a)  and  (b),  of  the  Act,  provide  that  an  employer  by  filing  his 
election  to  become  subject  to  and  bound  by  Compensation  Plan  No.  II,  may  in- 
sure his  liability  to  pay  the  compensation  in  any  Insurance  Company  authorized 
to  transact  such  business  in  this  State.  It  is  then  provided  that  the  employer 
shall  file  with  the  Board,  written  acceptance  of  the  provision  of  Plan  No.  II, 
together  with  certain  information  upon  which  the  Board  determines  the  amount 
of  insurance  which  the  employer  shall  carry  during  the  fiscal  year.  Section  3 
(h)   of  the  Act,  provides  in  part  as  follows: 


58  OPINIONS   OF    THE    ATTORNEY    GENERAL 

"After  having  once  elected  to  be  bound  by  one  or  the  other  of  the 
Compensation  Plans  provided  in  this  Act,  such  employer  shall  be  bound 
by  such  election  for  said  first  fiscal  year  and  each  succeeding  fiscal  year, 
unless  such  employer  shall,  not  less  than  thirty  or  more  than  sixty  days 
prior  to  the  end  of  any  fiscal  year,  elect  not  to  be  bound  by  either  of 
such  Compensation  Plans,  after  the  expiration  of  said  fiscal  year  or 
unless  he  shall  elect  to  be  bound  for  the  succeeding  fiscal  year  by  a 
different  Compensation  Plan  than  the  one  by  which  he  is  then  governed. 
Such  election  must  be  made  in  the  manner  provided  for  in  reference  to 
the  first  election  of  such  employer  under  this   Act. ' ' 

Also   Section  35    (i)    of  our  Act  provides   as   follows: 

"No  policy  of  insurance  issued  under  the  provisions  of  Compensation 
Plan  Number  Two  shall  be  cancelled  within  the  time  limited  for  its  ex- 
piration except  upon  thirty  days '  notice  to  the  employer  in  favor  of 
whom  such  policy  is  issued,  and  to  the  Board  unless  such  policy  sought 
to  be  cancelled  shall  have  been  sooner  replaced  by  other  insurance." 

From  these  two  sections  it  might  be  argued  that  an  employer  after  having 
once  elected  to  come  under  Plan  No.  II  of  the  Act,  is  bound  by  such  election 
for  the  whole  of  such  fiscal  year,  and  in  case  of  the  cancellation  of  his  policy 
he  must,  in  order  to  be  entitled  to  the  benefits  of  the  Act,  file  another  insurance 
policy  with  the  Board.  But,  I  do  not  believe  that  our  Act  should  receive  such 
a  narrow  construction.  The  provision  of  Section  35  (i)  relating  to  replacing 
by  other  insurance,  does  not  necessarily  mean  by  another  ' '  insurance  policy, ' ' 
but  by  other  assurance  to  the  employee  that  he  will  be  protected  under  the  Act. 
And  it  seems  to  me  that  this  may  be  effected  either  by  electing  to  come  under 
Plan  I,  upon  proof  of  solvency  to  the  Board,  or  by  electing  to  come  under  Plan 
III  and  pay  assessments.  The  insurance  policy  being  cancelled  and  no  longer  in 
force  and  effect,  such  policy  being  a  vital  factor  under  Plan  II,  the  employer 
is  no  longer  under  the  Act  and  should  immediately  bring  himself  within  the  Act 
by  filing  his  election  under  Plan  I  or  Plan  III  and  complying  with  the  several 
provisions  relating  to  the  plan  under  the  provisions  of  which  he  brings  himself. 

I  do  not  believe  that  the  provisions  of  Section  3  (h)  were  intended  to  affect 
the  substantial  right  of  either  the  employer  or  the  employee,  but  rather  that  such 
restrictions  were  intended  as  an  administrative  feature  of  the  Act.  As  was  said 
in  McQueeney  against  Sutphen  &  Hyer,  153  N.  Y.  Supp.,  558,  "the  law  should 
be  liberally  construed,  so  as  to  give  to  the  employee  and  the  employer  alike  the 
protection  manifestly  intended,"  and  the  employee  certainly  cannot  complain,  as 
long  as  he  is  properly  protected,  whether  his  employer  is  under  Plan  II  of  the 
Act  or  under  Plan  I  or  Plan  III.  The  employer  is  also  certainly  entitled  to  re- 
ceive the  benefits  of  the  Act,  and  upon  the  cancellation  of  his  policy,  he  being 
no  longer  under  the  Act  should  be  permitted  to  come  under  which  ever  Plan  he 

elects. 

Eespectfully, 

S.  C.  FORD, 

Attorney  General. 
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REINSURANCE 

Helena,  Mont.,  Dec.  18th,   1917. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen: 

You  have  submitted  to  me  the  following  question :  ' '  Does  our  laAv  permit  or 
authorize  the  Industrial  Accident  Board  to  arrange  for  or  negotiate  for  rein- 
surance of  risks  carried  under  Plan  III  of  the  Workmen 's  Compensation  Law  ? ' ' 

You  state  that  it  is  possible  for  an  accident  to  occur  in  any  one  of  the  four 
quartz  mines  that  are  now  under  Plan  III,  that  would  result  in  the  loss  of  the 
lives  of  twenty  men,  and  that  the  same  conditions  exist  in  reference  to  the  coal 
mines  that  are  under  Plan  III.  If  such  a  calamity  accident  should  happen  the 
amount  in  the  Industrial  Accident  Fund  would  be  insufficient  to  pay  the  com- 
pensation and  it  could  only  be  cared  for  by  an  assessment  for  that  purpose 
which  would  constitute  a  burden  upon  the  employers  under  Plan  III,  and  this 
condition  has  to  a  great  extent  caused  employers  not  to  come  under  this  plan, 
because  of  the  fact  that  there  is  no  protection  against  an  abnormal  assessment 
upon  the  happening  of  such  an  accident. 

It  might  be  suggested  that  Article  V,  Sec.  34  and  Article  XII,  Sec.  10  of  the 
Constitution,  providing  that  no  money  shall  be  drawn  from  the  State  Treasury 
except  in  pursuance  of  specific  appropriations  made  by  law,  would  prohibit  the 
Industrial  Accident  Board  from  paying  out  any  money  from  the  Industrial 
Accident  Fund  for  this  purpose.  But,  I  do  not  believe  that  the  above  sections 
of  the  constitution  would  apply  in  this  case,  as  the  Industrial  Accident  Fund  is 
not  a  part  of  the  State  Treasury  within  the  meaning  of  such  constitutional 
prohibition.  The  following  quotation  is  taken  from  the  ease  of  State  vs.  MacMil- 
lan,  36  Nev.  383,  136  Pac.  108  at  110: 

' '  These  premiums  are  not  paid  for  the  purposes  for  which  taxes  and 
revenues  are  usually  paid  into  the  state  treasury,  and  could  not  be  used 
or  made  available  for  the  payment  of  warrants  for  the  ordinary  expenses 
of  the  state  government  which  are  payable  out  of  the  state  treasury. 
The  state  insurance  fund  being  derived  only  from  the  payment  of 
premiums  by  employers  who  do  not  object  to  coming  under  the  terms  of 
the  compensation  act,  and  being  provided  for  the  special  and  humane 
purpose  of  compensating  employees  who  are  maimed  or  injured,  and  the 
widows  and  orphans  of  those  who  are  killed,  may  be  distinguished  from 
the  state  treasury,  which  is  provided  for  the  payment  of  the  general 
expenses  of  the  state  government,  and  which  is  supplied  under  compulsory 
laws  and  provisions  of  the  Constitution  requiring  a  uniform  system  of 
taxation. ' ' 

' '  The  state  insurance  fund  should  be  regarded  as  separate  from  the 
state  treasury,  as  are  county  and  city  funds,  which  are  derived  under 
general  or  special  acts  of  the  Legislature.  The  '  state  treasury '  has  a 
well-understood  meaning,  which  does  not  include  such  a  special  fund  as 
this  one,  providing  for  injured  employees  and  their  dependents." 
Section  40   (a)   of  the  Workmen  's  Compensation  Law  provides  as  follows : 

"Every  employer,  subject  to  the  provisions  of  Compensation  Plan 
Number  Three,  shall,  in  the  manner  and  at  the  times  herein  specified, 
pay  into  the  State  Treasury,  in  accordance  with  the  following  schedule, 
a  sum  equal  to  the  percentage  of  his  total  annual   pay-roll  specified  in 
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this  section;  which  said  schedule  is  subdivided  into  classes,  and  the  per- 
centage of  payments  of  premiums  or  assessments  to  be  required  from  each 
of  said  classes  is  as  follows : ' ' 

Then  follows  twenty-six  classes  in  which  are  grouped  the  several  hazardous 
industries  to  which  the  Act  applies,  (See  Sections  4  b,  c,  d,  and  e),  and  the 
percentage  of  premiums  or  assessments  to  be  paid  by  each  class,  ranging  from 
less  than  one  per  cent  to  ten  per  cent. 

Section  40    (c)    provides  in  part  as   follows: 

' '  The  classification  of  hazardous  occupations  in  Section  40  (a)  and  the  rates 
of  premium  or  assessment  therein  fixed  are  advisory  only,  and  the  Board  is 
hereby  given  full  power  and  authority  to  rearrange,  revise,  add  to,  take  from, 
change,  modify,  increase,  or  decrease  any  classification  or  rate  named  in  Section 
40   (a)   as  in  its  judgment  or  experience  may  be  necessary  or  expedient." 

Section  40  (d)  provides  that  it  is  the  intention  and  purpose  of  Compensation 
Plan  III  that  each  industry,  trade,  occupation,  or  employment  coming  under  the 
provisions  of  said  plan  shall  be  liable  and  pay  for  all  injuries  happening  to 
employees  coming  under  the  provisions  of  said  plan,  and  that  all  funds  collected 
by  assessments  shall  be  paid  into  one  common  fund  to  be  known  as  the  Industrial 
Accident  Fund,  but  accounts  shall  be  kept  with  each  industry,  trade,  occupation 
or  employment  in  accordance  with  the  foregoing  classifications,  or  otherwise, 
as  the  Board  may  direct,  both  as  to  receipts  and  disbursements. 

But  by  Section  24  (c)  the  Industrial  Accident  Fund  is  a  trust  fund  to  be  used 
only  for  the  purposes  for  which  such  fund  is  created.  The  Act  makes  no  pro- 
visions for  any  reinsurance  under  Plan  III,  and  the  authority  of  the  Board 
must  in  all  cases  be  found  within  the  Act  itself  or  by  necessary  implication  from 
its  terms.  I  do  not  believe  that  the  Board  has  any  implied  authority  to  expend 
money  from  the  Industrial  Accident  Fund  for  such  reinsurance.  The  terms  of 
the  Act  itself  seem  to  negative  such  a  procedure.  Section  40  (i)  of  the  Act 
provides : 

' '  If  at  the  end  of  any  year,  it  shall  be  seen  that  the  contribution  to 
the  Industrial  Accident  Fund  by  any  class  of  industry  shall  be  less  than 
the  drain  upon  such  fund  on  account  of  that  class,  the  deficiency  shall 
be  made  good  to  the  fund  on  the  first  day  of  February  of  the  following 
year  by  the  employers  of  that  class  in  proportion  to  their  respective 
payments  for  the  previous  year. ' ' 

And  by  Section  40   (u). 

"If  at  any  time  there  shall  not  be  sufficient  money  in  the  Accident 
Fund  with  which  to  pay  any  warrants  drawn  thereon,  the  employer,  on 
account  of  whose  workmen  the  warrant  was  drawn,  shall  pay  the  same, 
and  upon  his  next  contribution  to  such  fund  he  shall  be  credited  with 
the  amount  so  paid  with  interest  thereon  at  the  rate  of  six  pereentum 
per  annum  from  the  date  of  such  payment  to  the  date  upon  which  the 
next  assessment  becomes  payable. ' ' 

However  commendable  the  proposed  action  of  the  Board  in  this  matter  may 
be,  and  however  necessary  it  may  be  not  only  for  the  preservation  of  the  Industrial 
Accident  Fund  itself,  but  also  for  the  protection  of  the  employers  of  certain 
classes  who  have  elected  to  come  under  Plan  III,  I  do  not  believe  that  our  Act 
is  broad  enough  to  authorize  the  expenditure  of  any  of  this  fund  for  such  pur- 
pose.    An  amendment  to   our  Act,  similar  to   the  provisions   of  subdivision  8   of 
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Section  23  of  the  Colorado  Law,  as  amended  in  1917,  would  doubtless  be  a  very 
wise  move  on  the  part  of  our  next  legislative  assembly.  This  section  of  the 
Colorado  law  is  as  follows: 

' '  The  Commission  may,  with  the  approval  of  the  State  Auditing 
Board,  secure  reinsurance  covering  the  catastrophe  hazard  with  respect 
to  any  risk  or  risks  carried  by  the  State  Compensation  Insurance  Fund, 
and  the  State  Treasurer  shall  pay  the  premium  for  such  reinsurance 
from  the  State  Compensation  Insurance  Fund  in  the  manner  provided 
by  this  Act  for  other  disbursements  from  said  fund. ' ' 

Section  40    (e)   of  our  Act  provides: 

"There  shall  be  collected  from  all  classes  as  initial  payment  into  the 
Industrial  Accident  Fund,  on  or  before  the  fifteenth  day  of  July,  1915, 
one-fourth  of  the  premium  of  assessment  for  that  fiscal  year  and  one- 
twelfth  thereof  at  the  first  of  each  month  beginning  with  October  first, 
1915;  provided,  that  if  such  fund  shall  have  a  sufficient  balance  on 
hand  at  the  end  of  the  first  three  months,  or  any  month  thereafter,  to 
meet  the  requirements  of  the  Industrial  Accident  Fund,  no  assessment 
shall  be  called   for  such  months. 

An  Section  40   (j)   is  as  follows: 

' '  Upon  the  happening  of  an  accident  where  death,  or  the  nature  of 
the  injury  renders  the  amount  of  future  payments  certain  or  reasonably 
certain,  the  Board  shall  forthwith  cause  the  Treasurer  of  the  Board 
to  set  apart  out  of  the  Industrial  Accident  Fund  a  sum  of  money,  to  be 
calculated  on  the  basis  of  the  maximum  sum  required  to  pay  the  compen- 
sation accruing  on  account  of  such  injury,  which  will  meet  such  required 
payments  not  exceeding,  however,  the  sum  of  Four  Thousand  Dollars 
for   any  one   case." 

This  last  section  certainly  contemplates  that  the  Board  shall  create  a  working 
surplus  in  the  Industrial  Accident  Fund,  and  Section  40  (e)  specifically  authorizes 
the  Board  to  collect  assessments  or  premiums  from  the  employers  of  each  class 
until  there  shall  be  accumulated  in  the  Industrial  Accident  Fund  a  sufficient 
balance  to  meet  the  requirements  of  such  fund.  What  constitutes  a  sufficient 
balance  to  meet  these  requirements?  The  Industrial  Accident  Board,  under  its 
general  administrative  powers  (See  also  Section  18  (c)  is  to  determine  this 
question  in  the  exercise  of  a  sound  discretion.  And,  it  is  my  opinion  that  a 
considerable  discretion  is  reposed  in  your  Board.  See  Barrett  vs.  Grays  Harbor 
Commercial  Co.,  209  Fed,  at  98). 

As  I  understand  it  the  only  real  danger  of  a  calamity  hazard,  so  called,  exists 
in  the  case  of  the  coal  and  quartz  mines.  The  Board,  under  the  power  and 
authority  granted  to  it  by  See.  40  (c),  above  quoted,  can  so  arrange  the  classifi- 
cation provided  in  Section  40  (a)  that  these  industries,  in  which  calamity 
accidents  are  liable  to  happen,  will  be  in  a  class  by  themselves  or  each  in  a 
separate  class.  And  then  under  the  authority  of  See.  40  (e)  continue  to  collect 
the  regular  monthly  assessments  until  there  is  created  ' '  a  sufficient  balance ' '  in 
the  Industrial  Accident  Fund  "to  meet  the  requirements  of  such  fund".  And 
the  amount  of  this  balance  will  be  determined  by  your  Board  in  the  exercise  of 
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sound  business  judgment,  being  guided  by  the  experience  of  the  past  in  the  opera- 
tion of  such  industries,  and  the  number  and  character  of  accidents  which  have 
happened  and  are  liable  to  happen  in  the  future. 

Kespectfully, 

S.    C.    FOED, 

Attorney   General. 


RIGHTS  OF  ALIEN  BENEFICIARIES  TO  RECEIVE 
COMPENSATION 

Helena,  Jan.  5th,  1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  requested  my  opinion  upon  the  question  of  the  application  of  the 
"Trading  with  the  Enemy  Act"  of  Congress  to  the  payment  of  compensation 
to  non-resident  alien  beneficiaries  and  to  resident  aliens. 

The  following  provisions  of  the  ' '  Trading  with  the  Enemy  Act, ' '  approved 
Oct.  6,  1917,  cover  the  question  which  you  have  presented. 

' '  Sec.  2.  That  the  word  ' '  enemy, ' '  as  used  herein,  shall  be  deemed 
to  mean,  for  the  purposes  of  such  trading  and  of  this  Act — 

(a)  Any  individual,  partnership,  or  other  body  of  individuals,  of 
any  nationality,  resident  within  the  territory  (including  that  occupied 
by  the  military  and  naval  forces)  of  any  nation  with  which  the  United 
States  is  at  war,  or  resident  outside  the  United  States  and  doing  busi- 
ness within  such  territory. ' ' 

"(c)  Such  other  individuals,  or  body  or  class  of  individuals,  as  may 
be  natives,  citizens,  or  subjects  of  any  nation  with  which  the  United 
States  is  at  war,  other  than  citizens  of  the  United  States,  wherever  resi- 
dent or  wherever  doing  business,  as  the  President,  if  he  shall  find  the 
safety  of  the  United  States  or  the  successful  prosecution  of  the  war 
shall  so  require,  may,  by  proclamation,  include  within  the  term  "enemy." 

' '  The  words  ' '  ally  of  enemy, ' '  as  used  herein,  shall  be  deemed  to 
mean — 

(a)  Any  individual,  partnership,  or  other  body  of  individuals,  of 
any  nationality,  resident  within  the  territory  (including  that  occupied  by 
the  military  and  naval  forces)  of  any  nation  which  is  an  ally  of  a  nation 
with  which  the  United  States  is  at  war,  or  resident  outside  the  United 
States  and  doing  business  within  such  territory. ' ' 

"(c)  Such  other  individuals,  or  body  or  class  of  individuals,  as 
may  be  natives,  citizens,  or  subjects  of  any  nation  which  is  an  ally  of 
a  nation  with  which  the  United  States  is  at  war,  other  than  citizens  of 
the  United  States,  wherever  resident  or  wherever  doing  business  as  the 
President,  if  he  shall  find  the  safety  of  the  United  States  or  the  success- 
ful prosecution  of  the  war  shall  so  require,  may,  by  proclamation,  include 
within  the  term  "ally  of  enemy." 

The  words  "to  trade,"  as  used  herein,  shall  be  deemed  to  mean — 

"(a)  Pay,  satisfy,  compromise,  or  give  security  for  the  payment 
or  satisfaction  of  any  debt  or  obligation. 
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"(e)  Enter  into,  carry  on,  complete,  or  perform  any  contract, 
agreement,   or  obligation. 

"(e)  To  have  any  form  of  business  or  commercial  communication 
or  intercourse  with. ' ' 

"Sec.   3.     That   it  shall   be  unlawful— 

(a)  For  any  person  in  the  United  States,  except  with  the  license 
of  the  President,  granted  to  such  person  or  to  the  enemy  or  ally  of 
enemy,  as  provided  in  this  Act,  to  trade,  or  attempt  to  trade,  either 
directly  or  indirectly,  with,  to,  or  from,  or  for,  or  on  account  of,  or  on 
behalf  of,  or  for  the  benefit  of,  any  other  person,  with  knowledge  or 
reasonable  cause  to  believe  that  such  other  person  is  an  enemy  or  ally 
of  enemy,  or  is  conducting  or  taking  part  insuch  trade,  directly  or  in- 
directly, for,  or  on  account  of,  or  on  behalf  of,  or  for  the  benefit  of, 
an  enemy  or  ally  of  enemy. ' ' 

"Sec.  6.  That  the  President  is  authorized  to  appoint,  prescribe  the 
duties  of,  and  fix  the  salary  (not  to  exceed  $5,000  per  annum)  of  an 
official  to  be  known  as  the  alien  property  custodian,  who  shall  be  em- 
powered to  receive  all  money  and  property  in  the  United  States  due  or 
belonging  to  an  enemy,  or  ally  of  enemy,  which  may  be  paid,  conveyed, 
transferred,  assigned,  or  delivered  to  said  custodian  under  the  provisions 
of  this  Act;  and  to  hold,  administer,  and  account  for  the  same  under 
the  general  direction  of  the  President  and  as  provided  in  this  Act. ' ' 

"Sec.  7.  (a)  Any  person  in  the  United  States  who  holds  or  has  or 
shall  hold  or  have  custody  or  control  of  any  property  beneficial  or  other- 
wise, alone  or  jointly  with  others,  of,  for,  or  on  behalf  of  an  enemy 
or  ally  of  enemy,  or  of  any  person  whom  he  may  have  reasonable  cause 
to  believe  to  be  an  enemy  or  ally  of  enemy  and  any  person  in  the  United 
States  who  is  or  shall  be  indebted  in  any  way  to  an  enemy  or  ally  of 
enemy,  or  to  any  person  whom  he  may  have  reasonable  cause  to  believe 
to  be  an  enemy  or  ally  of  enemy,  shall,  with  such  exceptions  and  under 
such  rules  and  regulations  as  the  President  shall  prescribe,  and  within 
thirty  days  after  the  passage  of  this  Act,  or  within  thirty  days  after 
such  property  shall  come  within  his  custody  or  control,  or  after  such 
debt  hall  become  due,  report  the  fact  to  the  alien-property  custodian 
by  written  statement  under  oath  containing  such  particulars  as  said 
custodian  shall  require. ' ' 

"(e)  Any  payment,  conveyance,  transfer,  assignment,  or  delivery 
of  money  or  property  made  to  the  alien  property  custodian  hereunder 
shall  be  a  full  acquittance  and  discharge  of  all  the  obligations  of  the 
person  making  the  same  to  the  extent  of  the  same.  The  alien  property 
custodian  and  such  other  persons  as  the  President  may  appoint  shall 
have  power  to  execute,  acknowledge,  and  deliver  any  such  instrument  or 
instruments  as  may  be  necessary  or  proper  to  evidence  upon  the  record 
or  otherwise  such  acquittance  and  discharge. ' ' 

"Section  16.  That  whoever  shall  wilfully  yiolate  any  of  the  pro- 
visions of  this  Act  or  of  any  license,  rule,  or  regulation  issued  there- 
under, and  whoever  shall  wilfully  violate,  neglect,  or  refuse  to  comply 
with  any  order  of  the  President  issued  in  compliance  with  the  provisions 
of  this  Act,  shall,  upon  conviction,  be  fined  not  more  than  $10,000,  or, 
if  a   natural  person,  imprisoned   for   not   more   than  ten  years,   or  both; 
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and  the  officer,  director,  or  agent  of  any  corporation  who  knowingly 
participates  in  such  violation  shall  be  punished  by  a  like  fine,  imprison- 
ment, or  both,  and  any  property,  funds,  securities,  papers,  or  other 
articles  or  documents,  or  any  vessel,  together  with  her  tackle,  apparel, 
furniture  and  equipment,  concerned  in  such  violation  shall  be  forfeited 
to  the  United  States. ' ' 

It  seems  to  me  that  the  payment  of  compensation,  either  to  an  injured  employee 
or  to  a  beneficiary  or  dependent  of  a  deceased  employee,  would  be  included 
with  the  term  "to  trade"  as  it  is  defined  in  Section  2  of  this  Act. 

By  See.  3  (a)  it  is  unlawful  to  trade  with  an  enemy  or  an  ally  of  enemy,  and 
Sec.  16  provides  a  severe  penalty  for  a  violation  of  any  of  the  provisions  of 
the  Act.  Sec.  2,  for  the  purposes  of  the  question  submitted  by  you,  defines  an 
"enemy"  as  any  individual,  resident  within  the  territory  of  any  nation  with 
which  the  United  States  is  at  war,  and  such  other  individuals  as  may  be  natives, 
citizens,  or  subjects  of  any  nation  with  which  the  United  States  is  at  war,  other 
than  citizens  of  the  United  States,  wherever  resident,  as  the  President,  if  he  shall 
find  the  safety  of  the  United  States  or  the  successful  prosecution  of  the  war 
shall  so  require,  may,  by  proclamation,  include  within  the  term  "enemy,"  like- 
wise, an  ' '  ally  of  enemy ' '  is  deemed  to  mean  any  individual  resident  within 
the  territory  of  any  nation  which  is  an  ally  of  a  nation  with  which  the  United 
States  is  at  war,  and  such  other  individuals  as  may  be  natives,  citizens,  or 
subjects  of  any  nation,  which  is  an  ally  of  a  nation  with  which  the  United  States 
is  at  war,  other  than  citizens  of  the  United  States,  ivherever  resident,  as  the 
President,  if  he  shall  find  the  safety  of  the  United  States  or  the  successful 
prosecution  of  the  war  shall  so  require,  may,  by  proclamation,  include  within  the 
term   ' '  ally   of  enemy. ' ' 

Thus  far  the  President  has  issued  no  proclamations  under  the  authority  granted 
him  by  this  Act,  respecting  enemies  and  allies  of  enemy  resident  within  the 
United  States.  And,  until  such  a  proclamation  is  issued,  compensation  should  be 
paid  in  all  cases  as  before  the  war,  to  individuals  not  residing  within  the  territory 
(including  that  occupied  by  the  military  and  naval  forces)  of  any  nation  with 
which  the  United  States  is  at  war,  or  which  is  an  ally  of  any  nation  with  which 
the  United  State  is  at  war. 

But,  as  to  compensation  due  to  individuals  resident  within  the  territory,  (in- 
cluding that  occupied  by  the  military  and  naval  forces)  of  any  nation  with 
which  the  United  States  is  at  war,  or  which  is  an  ally  of  any  nation  with  which 
1he  United  States  is  at  war,  or  resident  outside  of  the  United  States  and  doing 
business  within  such  territory,  you  should  make  a  full  report  under  Section 
7  (a)  of  the  Act  to  the  alien-property  custodian,  appointed  by  the  President 
under  Section  6,  covering  all  compensation  due  and  payable  out  of  the  Industrial 
Accident  Fund  under  Plan  III  of  the  Workmen 's  Compensation  Act.  It  will  be 
the  duty  of  the  insurance  company  to  make  this  report  in  all  cases  where  com- 
pensation is  payable  under  Plan  II  and  of  the  employer  in  all  cases  where  com- 
pensation is  payable  under  Plan  I. 

Eespeetfully, 

S.    C.    FORD, 

Attorney    General. 
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RIGHTS  OF   SURVIVING  WIDOW 

Helena,  Jan.  12th,  1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  requested  my  opinion  upon  the  question  of  whether  or  not  a  surviv- 
ing widow  can  claim  compensation  in  case  an  employee  receives  an  injury  which 
causes  his  death  subsequent  to  six  months  following  the  happening  of  the  acci- 
dent, such  accident  being  the  proximate  cause  of  his  death. 

By  Sec.  6  (k)  of  the  Act,  "injury"  means  and  shall  include  death  resulting 
from  injury.     Section  12    (a)   of  the  Act  is  as  follows: 

"If  an  injured  employee  dies  and  the  injury  was  the  proximate  cause  of 
such  death,  then  the  beneficiary  or  the  major  or  minor  dependents  of  the  de- 
ceased, as  the  case  may  be,  shall  receive  the  same  compensation  as  though  the 
death  occurred  immediately  following  the  injury,  but  the  period  during  which 
the  death  benefit  shall  be  paid  shall  be  reduced  during,  or  for  which  compensa- 
tion was   paid   for   the   injury." 

By  Sec.  16  (e),  if  death  occurs  within  six  months  of  the  happening  of  the 
injury,  there  shall  be  paid,  in  addition  to  other  compensation,  the  reasonable 
burial  expenses  of  the  employee  not  exceeding  $75.  Sec.  16  (h)  of  the  Act 
provides  in  part  as  follows : 

"Compensation  for  all  classes  of  injuries  shall  run  consecutively  and  not  con- 
currently, and  as  follows:  First,  the  two  week's  medical  and  hospital  services 
and  medicines  as  provided  in  Section  16  (f),  unless  the  employee  is  a  contributor 
to  a  hospital  fund,  as  otherwise  in  this  Act  provided ;  after  the  first  two  weeks, 
compensation  as  provided  in  Section  16  (a),  or  16  (b),  or  16  (c)  ;  following, 
either  or  none  of  the  above,  compensation  as  provided  in  Section  16  (i)  ;  follow- 
ing any  or  either,  or  none  of  the  above,  if  death  results  from  the  accident  within 
six  months  of  the  date  of  the  injury,  burial  expenses  as  provided  in  Section  16 
(e)  ;    following  which,  compensation  to  beneficiaries,  if  any." 

Section  16  (d)  provides  the  amount  of  compensation  which  shall  be  paid  in 
ease  of  death.  There  is  no  condition  or  provision  in  this  section  or  in  sections 
6  (k)  or  12  (a)  that  death  must  result  within  six  months  from  the  time  of 
the  happening  of  the  accident.  The  only  limitation  contained  in  Sections  6  (k) 
and  12  (a)  is  that  if  death  does  not  occur  within  six  months  there  is  no  liability 
for  the  payment  of  reasonable  burial  expenses  not  exceeding  $75,  but  if  death 
occurs  after  six  months  compensation  shall  be  paid  in  aeordance  with  Section  12 
(a)   above. 

Respectfully, 

S.    C.    FORD, 

Attorney   General. 


RIGHTS  OF  ADOPTED  CHILD 

Helena,  Jan.  15,  1918. 
Industrial   Accident  Board, 

Helena,  Montana. 
Gentlemen : 

I  have   your   letter    of   recent    date   from   which   it   appears    that   an    employee 
was  accidentally  killed  in   October,   1917,  leaving  surviving  him   a  wife,  who  pro- 
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cured  a  divorce  in  1916,  a  son  of  twelve  years  of  age  by  a  former  wife,  divorced 
in  1910,  which  son  was  legally  adopted  in  1910,  and  a  son  born  in  1914.  At  the 
time  the  second  wife  procured  a  divorce  the  court  made  an  order  granting  to  her 
the  custody  of  the  second  child  and  ordering  the  payment  of  alimony  for  the  care 
and  maintenance  of  the  child.  Claims  for  compensation  have  been  presented 
by  the  wife  and  both  minor  children. 

The  claim  of  the  wife  being  rejected  as  she  is  not  within  the  provisions  of 
Sec.  6  (w)  of  the  Act,  the  question  presented  is,  to  whom  and  how  shall  com- 
pensation be  paid? 

For  the  purpose  of  this  case,  a  beneficiary  is  defined  in  Sec.  6  (I)  of  the  Act 
as  a  surviving  wife  and  a  surviving  child  or  children  under  the  age  of  16  years, 
and  if  no  surviving  wife  then  the  surviving  child  or  children  under  the  age  of 
16  years.  By  Sec.  6  (w)  a  wife  or  widow  means  only  a  wife  or  widow  living 
with,  or  legally  entitled  to  be  supported  by  the  deceased  at  the  time  of  the  injury. 
In  this  case  the  wife  being  divorced,  and  there  being  no  decree  for  alimony  to 
her,  her  claim  for  compensation  was  properly  rejected. 

By  Sec.  7  (a)  in  computing  compensation  to  children  only  those  under  16 
years,  except  invalid  children,  shall  be  included,  and  such  compensation  shall 
cease  when  the  child  reaches  the  age  of  16  years.  By  Sec.  16  (h)  compensation 
due  to  children  shall  be  divided  equally  among  or  for  the  benefit  of  the  children, 
and  by  Sec.  9  (b)  where  payment  is  due  to  a  child  under  16  years  of  age  the 
same  shall  be  made  to  the  parent  or  to  the  duly  appointed  guardian. 
Section  3768  of  the  Bevised  Codes  is  as  follows : 

"A  child,  when  adopted,  may  take  the  family  name  of  the  person  adopting. 
After  adoption  the  two  shall  sustain  towards  each  other  the  legal  relation  of 
parent  and  child  and  have  all  the  rights  and  be  subjected  to  all  the  duties  of 
that  relation. ' ' 

Under  the  above  statute  the  adopted  child  is  entitled  to  succeed  to  the  estate 
of  the  adopting  parent  in  the  same  manner  as  a  natural  child  of  such  parent. 

1   C.  J.   1398-9;    In   Re   Newman's   Estate,   75   Cal.   213,    16   Pae.   887,   7 
Am.  St.  R.  146;  Riley  v.  Day,  88  Kan.  503,  129  Pac.  524;   Warren  v. 
Prescott,  84  Me.  483,  30  Am.  St.  R,  370,  24  Atl.  948,  17  L.  R.  A.  435. 
And  there  being  nothing  in  the  statute  to  the  contrary,  the   adopted   child   may 
also  inherit  from  or  through  its  natural  parent. 
1  C.  J.  1400,  1  R.  C.  L.  614. 
Section  3769  of  the  Revised  Statutes  provides  as  follows : 

' '  The  parents  of  an  adopted  child  are,  from  the  time  of  the  adoption, 
relieved  of  all  parental  duties  towards  and  all  responsibility  for  the  child 
so  adopted  and  have  no  right  over  it. 
In  1  R.   C.  L.  610  it  is  stated  that   a  statutory  proceeding  of  adoption,  when 
legally   conducted,   utterly   terminates   all  legal   relations   between   the   minor   and 
his   natural   parents.      As   authority   for   this   proposition   the   following   cases   are 
cited  in  the  foot  note: 

Allison  vs.  Bryan,  26   Okla.   520,   109  Pac.   934,   138   Am.   St.   R.  988,   30 
L.  R.  A.   (N.  S.)    146  and  In  Re  Masterson's  estate,  45  Wash.  48,  87 
Pac.   1047,   122  Am.   St.  R.  886. 
In  the  first  of  these  cases  the  court  said: 

"By  adoption,  a  child  in  law  ceases  to  be  a  child  of  its  natural  par- 
ents ;  they  cease  to  have  any  legal  rights  therein ;  and  it  no  longer  owes 
to   them   any   duty. ' ' 
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In  the  second  case  the  court  said  on  page   1048 : 

' '  By  the  decree  of  adoption  the  child  became,  to  all  intents  and  pur- 
poses, the  child  of  her  adoptive  mother,  and  continued  to  be  such  even 
after  her  death.  The  natural  parent,  by  her  voluntary  act  in  consenting 
to  the  adoption  of  her  child  by  another,  became  divested  of  all  legal 
rights  and  obligations  in  respect  to  such  child,  and  the  situation  was  not 
changed  by  the  death  of  the  adoptive  parent. ' ' 

Sec.  229  of  the  Civil  Code  of  California  is  identical  with  Sec.  3769  of  the 
Montana  Code.  In  Mitchell  vs.  Brown  18  Cal.  A.  117,  122  Pac.  426,  the  court 
said  on  page  427: 

' '  The  legal  effect  of  the  proceedings  by  which  Alphia  became  the 
adopted  child  of  the  deceased  was  to  disrobe  the  natural  parents  of  all 
parental  or  any  authority  over  the  minor.  The  child  by  virtue  of  those 
proceedings  and  the  order  of  the  court  therein,  became,  in  all  respects, 
legally  the  child  of  the  deceased  (Section  227,  Civ.  Code),  and  from  the 
time  of  the  adoption  thence  forward  the  deceased  and  the  child  sustained 
towards  each  other  the  legal  relation  of  parent  and  child,  and  had  all 
the  rights  and  were  subject  to  all  the  duties  of  that  relation.  Civ.  Code, 
Par.  228.  Furthermore,  the  natural  parents  of  the  child,  from  the  time 
of  her  adoption,  were  relieved  of  all  parental  duties  towards,  and  all 
responsibility  for,  the  child,  and  as  before  stated,  can  legally  exercise 
no  right  over  her.  Civ.  Code,  Par.  229.  It  follows,  from  the  foregoing 
rules  of  the  law  of  this  state,  that  after  the  adoption  of  a  minor  child 
by  another,  the  parental  obligations  of  the  natural  parents  to  such  child 
cease  to  exist,  and  that  the  former,  after  such  adoption,  are  no  more 
legally  liable  for  the  maintenance,  support,  and  education  of  the  child 
than  a  perfect  stranger  would  be. ' ' 

See  also  1  C.  J.  1397  (124).  The  statute  in  Illinois  (Sec.  220  of  111.  St.  Ann., 
Vol.  1,  page  442)  provides: 

' '  The  natural  parents  of  a  child  so  adopted  shall  be  deprived,  by  the 
decree,  of  all  legal  rights,  as  respects  the  child,  and  the  child  shall  be 
freed  from  all  obligations  of  maintenance  and  obedience  as  respects 
such  parents. ' ' 

The  Supreme  Court  of  that  state  in  McNemar  137  L.  L.  App.  at  507,  said: 

' '  The  statute  leaves  the  rights  of  inheritance  between  such  adopted 
child  and  his  natural  parent  the  same  as  though  no  adoption  had  taken 
place  as  to  all  property  not  inherited  or  taken  by  the  child  from  its 
adopting  parents,  and  does  not  in  terms  or  by  implication  attempt  to 
relieve  a  natural  parent  from  the  duty  he  owes  his  child  to  care  for  and 
support  him.  The  aim  and  purpose  of  the  statute  was  not  to  destroy  or 
impair  the  relation  that  exists  between  parent  and  child,  but  rather  to 
preserve  and  continue  it. " 

But  it  will  be  noticed  that  the  Illinois  statute  above  quoted  does  not  relieve 
the  natural  parent  of  the  obligations  which  it  owes  to  the  child,  as  does  Sec. 
3769  of  our  codes.  In  the  matter  of  the  Adoption  of  Cozza,  163  Cal.  514,  126 
Pac.  at  164  the  California  court  said: 

' '  The  adoption  of  a  child  was  a  proceeding  unknown  to  the  com- 
mon law.  The  transfer  of  the  natural  right  of  the  parents  to  their  chil- 
dren was  against  its  policy  and  repungent  to  its  principles.     It  had  its 
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origin  in  the  civil  law,  and  exists  in  this  state  only  by  virtue  of  the 
statute  which,  as  above  stated,  expressly  prescribes  the  conditions  under 
which  adoption  may  be  legally  effected. ' ' 

And  I  think  it  may  be  added,  that  the  statutes  relating  to  adoption  should 
not  be  construed  to  cover  conditions  not  expressly  prescribed  therein.  Our 
compensation  Act  is  not  an  inheritance  statute  and  therefore  I  do  not  believe 
that  the  right  of  adopted  child  to  inherit  from  his  natural  parent  is  controlling 
in  this  case.  Also  one  of  the  motives  for  the  passage  of  compensation  acts  is 
to  provide  for  the  support  of  those  dependent  upon  a  workman  who  has  been 
accidentally  killed,  who  were  previously  compelled  to  be  cared  for  through 
charity  or  supported  by  the  state,  and  to  place  that  burden  upon  the  industry 
responsible  for  the  condition.  In  the  case  of  a  child  who  has  been  legally 
adopted  it  is  possible  that  our  courts  would  hold  that,  as  the  natural  parent  is 
no  longer  legally  bound  to  contribute  to  the  child 's  support  and  the  adoptive 
parent  is  bound,  such  adopted  -child  should  not  be  entitled  to  the  benefits  of  the 
Act.  This  position  is  strengthened  in  this  case  by  the  fact  that  the  natural  parent 
was  ordered  to  pay  alimony  for  the  care  and  maintenance  of  the  younger  child 
amounting  to  $35  per  month,  which  is  more  than  the  child  would  receive  in  this 
case  in  case  the  conpensation  is  divided  equally  between  the  two  children. 

But  our  Compensation  Act  does  not  require  that  a  surviving  wife  or  child 
under  16  years  of  age  shall  be  dependent  upon  the  deceased  to  any  extent  in 
order  to  be  entitled  to  compensation.  In  some  states  persons  standing  in  such 
a  relationship  are  conclusively  presumed  to  be  dependent  but  in  Montana  they 
are  not  classed  or  spoken  of  as  dependents  but  as  beneficiaries.  By  Sec.  6  (p) 
child  includes  a  child  legally  adopted  prior  to  the  injury  but  such  an  adopted 
child  is  not  excluded  from  being  the  beneficiary  of  its  natural  parents.  And, 
therefore,  I  believe  that  the  word  should  be  used  in  its  ordinary  sense  and  that 
compensation  should  be  paid  to  a  child  under  16  years  of  age  on  account  of 
the  accidental  death  of  its  natural  father,  although  such  child  may  have  been 
legally  adopted  by  another. 

Compensation  in  this  case  should  be  divided  equally  between  the  two  children, 
under  See.  16  (h),  and  upon  the  older  child  reaching  the  age  of  16  years  compen- 
sation to  him  shall  cease,  and  the  other  child  receive  the  full  amount.  Payment 
in  one  case  should  be  made  to  the  adopted  parent  and  in  the  other  to  the  mother 
under  Sec.  9   (b).  - 

Eespectfully, 

S.    C.    FORD, 

Attorney    General. 


ARISING  OUT  OF  AND  IN  THE  COURSE  OF  THE 
EMPLOYMENT 

Jan.  15,  1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

I  am  in  receipt  of  your  letter  in  connection  with  a  claim  for  compensation  of 
P.  Z.  Samard.  It  appears  from  your  letter  that  Samard,  an  employee  of  the 
Boston  and  Corbin  Mining  Company,  had  for  some  time  previous  to  the  accident 
been   working   on   night    shift    and   occupied   as   sleeping   quarters    a    bunk   house 


OPINIONS    OF    THE    ATTORNEY    GENERAL  69 

provided  by  the  company,  the  employer,  on  its  premises  and  used  exclusively  for 
employees.  It  was  customary  for  the  company  to  heat  the  bunk  house  during 
cold  weather  with  exhaust  steam  from  its  plant,  and  at  other  times  a  heating 
stove  was  provided  so  that  the  employees  could  build  a  fire  whenever  it  was 
necessary  for  their  comfort.  It  was  customary  for  the  employees  to  build  a  fire 
in  this  stove  for  the  purpose  of  drying  the  wet  clothes  of  the  men  working 
underground  in  the  wet  portions  of  the  mine.  It  was  also  customary  for  the  men 
to  get  their  own  fire  wood  for  the  stove  wherever  it  was  available  on  the  premises 
of  the  company,  usually  from  the  odds  and  ends  in  the  carpenter  shop  of  the 
company  near  the  bunk  house.  In  this  carpenter  shop  was  a  power  driven 
swinging,  circular  saw  which  the  men  used  when  necessary  for  the  purpose  of 
cutting  up  wood  for   fuel   for  this  heating  stove. 

Upon  the  day  of  the  accident,  this  employee,  in  accordance  with  the  usual 
custom,  quit  work  at  2:30  A.  M.,  went  to  the  bunk  house,  slept  until  about  noon, 
got  up  and  ate  his  noonday  meal  and  then  started  for  wood  with  which  to  make 
a  fire  in  this  heating  stove  for  the  purpose  of  drying  out  his  wet  clothes  prepar- 
atory to  going  on  shift  again  at  6:00  o'clock.  While  in  the  carpenter  shop 
getting  wood  and  cutting  up  the  same,  he  slipped  or  fell  against  the  revolving 
saw,  which  severed  his  arm  at  the  shoulder. 

The  claim  being  disputed  by  the  insurance  company,  the  question  presented 
is  whether  or  not  this  is  an  "accident  arising  out  of  and  in  the  course  of  his 
employment. ' ' 

By  Section  16  of  the  Workmen's  Compensation  Act,  the  insurance  company 
is  liable  for  the  payment  of  compensation  to  one  who  shall  receive  an  "injury 
arising  out  of  and  in  the  course  of  his  employment."  In  referring  to  this  phrase, 
our  Supreme  Court  in  its  decision  in  the  case  of  Wiggins  v.  Industrial  Accident 
Board,  said: 

"The  phrase  quoted  and  incorporated  in  the  English  Compensation 
Act  of  an  early  date  and  has  been  copied  into  the  Act  adopted  by  prac- 
tically every  one  of  the  states  of  the  Union  which  has  a  statute  dealing 
with  the  subject.  It  has  been  construed  frequently  by  the  British  and 
American  courts  and  the  authorities  agree  that  to  warrant  payment  of 
compensation,  the  facts  must  disclose  that  the  injury  or  death,  as  the 
case  may  be,  resulted  from  (a)  an  industrial  accident,  (b)  arising  out 
of  and  (c)  in  the  course  of  the  employment.  In  other  words,  it  is  held 
that  these  terms  are  employed  conjunctively  and  not  disjunctively,  and 
that  the  burden  of  proof  is  upon  the  claimant  to  establish,  by  a  pre- 
ponderance of  evidence,  that  all  three  of  these  conditions  are  met.  The 
authorities  are  too  numerous  to  be  cited. ' ' 

It  was  said  by  Buckley,  L.  J.  in  Fitzgerald  v.  Clark  &  Son  (1908)  2  K.  B. 
796,  77  L.  J.  K.  B.  1910: 

"The  words  'out  of  point,  I  think  to  the  origin  and  cause  of  the 
accident;  the  words  'in  the  course  of,'  to  the  time,  place  and  circum- 
stances under  which  the  accident  takes  place.  The  former  words  are  de- 
scriptive of  the  character  or  quality  of  the  accident.  The  latter  words 
relate  to  the  circumstances  under  which  an  accident  of  that  character  or 
quality  takes  place.  The  character  or  quality  of  the  accident  as  con- 
veyed by  the  words  'out  of  involves,  I  think,  the  idea  that  the  accident 
is  in  some  sense  due  to  the  employment.  It  must  be  an  accident  re- 
sulting from  a  risk  reasonably  incident  to   the  employment. ' ' 


70  OPINIONS    OP    THE    ATTORNEY    GENERAL 

This  language  was  quoted  and  followed  in  the  leading  case  of  Bryant  v. 
Fissell,  84  N.  J.  L.  72,  86  Atl.  at  459-60,  3  N.  C.  C.  A.  585. 

In  construing  this  phrase,  the  Supreme  Court  of  Massachusetts,  in  Ee. 
McNicol,  215  Mass.  497,  102  N.  E.  697,  L.  B.  A.  1916  A  at  307,  used  the 
following  language : 

"It  is  sufficient  to  say  that  an  injury  is  received  'in  the  course  of 
the  employment  when  it  comes  while  the  workman  is  doing  the  duty 
which  he  is  employed  to  perform.  It  'arises  out  of  employment,  when 
there  is  apparent  to  the  rational  mind  upon  consideration  of  all  the 
circumstances  a  casual  connection  between  the  conditions  under  which 
the   work  is   required   to  be   performed   and  the  resulting  injury." 

It  is  often  extremely  difficult  to  determine  whether  a  particular  accident 
arises  out  of  and  in  the  course  of  an  employment.  Lord  Loreburn,  L.  C.  in 
Kitchenhan  v.  S.  S.  "Johannesburg,"  4  B.  W.  C.  C.  at  page  312,  spoke  of  this 
phrase  as  ' '  words  of  inexhaustible  variety  of  application  according  to  the  nature 
of  the  employment  and  the  character  of  the  facts  proved. ' '  In  Sharp  v.  John- 
son and  Co.,  7  W.  C.  C.  28,  92  L.  T.  675,  a  direction  that  the  employment  only 
commenced  when  the  work  actually  began,  was  held  to  be  erroneous.  In  the 
claim  of  Gottlob  Joss,  Op.  P.  Sol.  Dep.,  C.  &  L.,  page  303,  it  appeared  that 
men  working  for  the  Eeclamation  Service  were  required  to  carry  their  own  wash 
water  to  the  bunk  house,  and  as  several  laborers  lived  in  one  bunk  house,  the 
duty  of  supplying  wash  water  was  divided  among  the  men,  and  that  the  claimant 
while  taking  his  turn  at  supplying  the  water,  slipped  on  some  ice  and  was  in- 
jured. It  was  held  by  the  solicitor  that  as  the  employee  was  required  to  occupy 
these  quarters  and  was  injured  while  performing  an  act  in  connection  therewith, 
which  was  incidental  to  his  contract  of  employment,  that  he  was  entitled  to 
compensation.  In  Sullivan  v.  Eaisch  Improvement  Company,  et  al,  a  case  de- 
cided by  the  Industrial  Accident  Commission  of  California  on  June  12,  1916, 
3  Cal.  I.  A.  C.  262,  it  appeared  that  a  laborer  employed  in  road  construction 
and  residing  in  a  camp  furnished  and  maintained  by  his  employer,  was  injured 
while  chopping  fire  wood  to  be  used  for  the  purpose  of  drying  his  tent  and 
clothes  and  keeping  himself  warm  during  a  period  of  a  work  day  when  rain 
caused  a  cessation  of  labor,  wages  not  being  paid  for  such  period,  it  was  held 
that  his  injury  arose  out  of  and  occurred  in  the  course  of  his  employment.  The 
following  language  of  the  Board  in  that  case  is  applicable  to  the  ease  presented 
by  you. 

"We  think  that  applicant  was,  at  the  time  of  the  injury,  performing 
a  service  growing  out  of,  within  the  course  of,  and  incidental  to  his 
employment,  inasmuch  as  the  men  who  tented  with  him  would  soon  be 
in  no  condition  to  respond  to  a  call  to  work  if  they  suffered  themselves 
to  stay  in  a  cold  tent  in  their  wet  clothing  and  without  using  the  facil- 
ities placed  at  their  disposal  for  the  express  purpose  of  keeping  them  in 
condition  to  respond  to  the  call  to  labor  whenever  weather  conditions 
permitted. 

"We  think  that  the  injury  was  proximately  caused  by  the  employment 
for  the  same  reasons  which  justify  the  conclusion  as  to  'growing  out  of 
and  being  'in  the  course  of  and  'incidental  to'  such  employment.  He 
was  hurt  while  doing  the  thing  which  men  could  reasonably  be  taken  to 
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task  for  not  doing,  if  they  failed  to  avail  themselves  of  the  facilities 
placed  at  their  disposal  by  the  employer  for  the  purpose  of  facilitating 
the  work  which  the  employer  had  contracted  to  do." 

It  was  said  in  Benson  v.  Lancashire  and  Yorkshire  Eailway  Co.,  6  W.  C.  C. 
at  page  26: 

"A  workman  is  not  a  machine,  and  I  am  far  from  thinking  that,  as 
long  as  reasonable  use  is  made  by  him  of  his  intervals  of  leisure  during 
work,  he  cannot  enjoy  the  protection  given  by  the  Act.  The  statute 
provides  a  kind  of  insurance  for  the  workman  and  before  he  can  be 
deprived  of  the  benefit  of  that  insurance  there  must  be  a  clear  devia- 
tion from  the  terms  of  the  contract   of  his   employment. ' ' 

In  Von  Ett's  case,  223  Mass.  56,  111  N.  E.  696,  it  appeared  that  a  compositor 
in  the  employ  of  a  newspaper,  who  worked  at  night  on  the  10th  floor  of  his 
employer 's  building  in  an  ill  ventilated  room  which  was  very  hot  in  summer, 
on  a  hot  summer  night,  following  a  practice  prevailing  among  the  compositors 
in  the  room,  in  order  to  get  away  from  the  heat  and  get  into  the  fresh  air, 
descended  a  fire  escape  stairway  to  the  roof  of  an  adjoining  building  belonging 
to  his  employer,  and  fell  and  was  killed.  The  Court  said  that  there  was  ample 
evidence  of  a  general  practice  of  the  men  who  worked  in  the  composing  room 
to  go  upon  the  roof  to  get  fresh  air  and  cool  off  on  hot  nights,  and  that  such 
practice  was  known  to  the  employer  and  that  the  Board  was  warranted  in  find- 
ing that  the  rule  was  not  enforced  but  had  become  a  dead  letter  at  the  time  of 
the  accident.  It  does  not  appear  from  your  letter  whether  there  was  any  rule  of 
the  company  against  employees  using  the  circular  saw  in  question,  but  if  it  was 
customary  for  the  employees  to  use  this  saw  in  preparing  wood  with  which  to 
build  a  fire  to  dry  their  clothes  and  such  a  custom  was  known  to  the  company, 
your  Board  would  be  justified  in  disregarding  such  a  rule.  In  the  Massachu- 
setts case  just  referred  to,  it  was  held  that  the  injury  arose  out  of  and  in  the 
course  of  the  employment,  the  act  of  the  deceased  in  question  having  been  found 
to  be  incidental  to  his  employment,  although  he  was  not  actually  working  at 
the  time  of  the  accident. 

In  Gonyea  v.  C.  P.  Ey.  Co.,  7  B.  W.  C.  C.  at  1045,  it  is  said: 

"He  was  doing  that  which  he  might  reasonably  do  at  a  place  where 
he  might  reasonably  be,  within  the  time  during  which  he  was  employed." 
This  statement  is  equally  true  of  the  case  presented  by  you.  The  facts  in 
this  case  are  somewhat  different  from  those  in  the  Scott  Cummings  matter  in 
connection  with  which  I  advised  you  last  June,  but  the  test  referred  to  in 
that  letter  can  also  be  used  in  the  present  case,  which  is  found  in  the  ease  of 
Moise  v.  N.  P.  Eailway  Company,  41  Mont.  272-287,  108  Pac.  1062,  and  is  as 
follows : 

"It  is  never  a  test  of  the  application  of  the  fellow-servant  doctrine 
to  any  given  case,  whether  or  not  the  injury  was  received  by  the  servant 
during  working  hours  or  when  he  was  at  work  after  working  hours.  The 
sole  test  of  its  application  thereto  is  whether  at  the  time  of  the  injury 
the  servant  Avas  doing  something  which  it  was  his  duty  or  he  had  a 
right   to   do  under   the   contract." 

It  therefore  appears  to  me  that  the  claimant  in  this  case,  at  the  time  of  the 
injury  was  doing  something  which  it  Avas  his  duty  to  do  and  which  he  had  a 
right  to  do  under  his  contract  of  employment.     The  employment  in  the  wet  por- 
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tions  of  the  mine  certainly  contemplated  that  the  men  should  dry  their  clothes  by 
means  of  this  heating  stove,  and  his  injury  happened  at  a  time  when  he  was 
about  this  very  work,  and  I  am  therefore  of  the  opinion  that  he  is  entitled  to 
the  benefits  of  the  Workmen's  Compensation  Act. 

Eespectfully, 

S.  C.  FOED, 
Attorney  General. 


NEGILGENCE  OF  THIRD  PARTY 

Helena,  March  22nd,   1918. 
Industrial   Accident   Board, 

Helena,    Montana. 
Gentlemen : 

It  appears  from  your  letter  that  an  employee  whose  employer  is  under  Plan 
III  of  the  Act,  sustained  an  injury  arising  out  of  and  in  the  course  of  his  em- 
ployment, which  caused  him  to  spend  two  weeks  in  the  hospital  and  to  receive 
medical  attention  for  a  period  of  four  weeks.  After  his  recovery  this  employee 
regularly  filed  his  election  not  to  take  under  the  act,  but  to  seek  his  remedy 
against  a  third  party  not  in  the  same  employ,  whose  negligence  was  responsible 
for  the  injury.  Both  the  hospital  and  doctor  have  presented  bills  to  the  Industrial 
Aecident  Board  for  their  services  to  'this  injured  employee,  advising  that  they 
would  not  have  accepted  him  on  account  of  previous  experience  with  him  in  the 
manner  of  not  paying  his  bills,  were  it  not  for  his  statement  that  he  was  under 
the  Compensation  Act,  which   statement  was   verified  by  the   employer. 

You  have  requested  my  opinion  upon  the  question  of  what  disposition  should 
be  made  of  these  bills. 

Section  6   (j)    of  the  Act  provides  in  part  as  follows: 

"If  the  injury  to  a  workman  occurring  away  from  the  plant  of  his 
employer  is  due  to  the  negligence  or  wrong  of  another  not  in  the  same 
employ,  the  injured  workman,  of,  if  death  results  from  such  injury, 
beneficiaries  or  dependents,  as  the  case  may  be,  shall  elect  whether  to 
take  under  this  Act  or  seek  a  remedy  against  such  others ;  such  election 
shall  be  made  in  advance  of  the  commencement  of  the  action. 

"If  he  takes  under  this  Act,  the  cause  of  action  against  such  other 
shall  be  assigned  to  the  State  for  the  benefit  of  the  Industrial  Acci- 
dent Fund,  or  the  employer  or  insurer,  as  the  case  may  be. 

"Any  such  cause  of  action  assigned  to  the  State  may  be  prosecuted, 
or  compromised  by  the  Board,  in  its   discretion. 

"If  such  workman,  his  beneficiaries,  or  dependents,  as  the  case  may 
be,  shall  elect  to  proceed  against  the  person  responsible  for  the  injury, 
such  election  shall  constitute  a  waiver  of  any  right  to  compensation 
under   the  provisions   of   this   Act. ' ' 

Under  a  similar  provision  of  the  Washington  Act  it  was  held  in  Stertz  against 
Industrial  Insurance  Commission,  91  Wash.  558,  158  Pac.  256,  that  if  the  work- 
man is  injured  on  the  premises  from  the  act  of  a  third  person,  he  has  the 
absolute  right  of  compensation  from  the  fund  provided ;  but,  if  so  injured  off 
the  premises  he  must  elect  whether  to  sue  the  third  person  or  claim  from  the 
fund.     It  was  also  said  in  Pawlak  vs.  Hayes,  162  Wis.  503,  505,  156  N.  W.  464: 
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"It    is    quite    evident    from    the    reading    of    this    subdivision    that    it 
contemplates  the  existence  at  the  same  time  of  two  remedies,   either  of 
which   the   employee   may   pursue.      He   may   invoke   the   statutory   remedy 
against   his   employer,   or  the   common  law  remedy   against   the   third  per- 
son  who   by   his   negligence   caused   or   contributed    to   his    injury.      It   is 
equally   obvious   that    these   two   remedies   must   co-exist   in  order   to   give 
the  employee  an  election. ' ' 
There  have   been  a   few   cases   before   the   courts  involving   some  phase   of  the 
statutes  of  several  states  in   connection  with   an  election   to   take  under   the   Act, 
and  the  subrogation  of  the  employer  or  insurer  to  the  cause  of  action  against  the 
negligent  third   party.     It  has  been   held  that   the  employer   or  insurer   is   subro- 
gated  to    the   right    of   the    injured    employee    and   the    complete   cause    of    action 
passes  by  such   assignment,   and  in  such  action   the  liability   of  the   defendant  is 
not    limited    to    the    payment    actually    made    under    the    Act.      Casualty    Co.    v. 
Sweet   Electric   L.   &   P.   Co.,    162    N.   Y.    Supp.    109,    174    App.    Div.    825.      Such 
cause   of   action  is   also   assignable.  •   Saudek   v.    Milwaukee   E.    B.   &   L.    Co.,    163 
Wis.   109,   157  N.  W.   579,  and  McGarvey  v.   Independent  O.   &  G.   Co.,   156  Wis. 
580,    146   N.   W.    895.      The   Legislature  has    the    power    to    require    a    third    party 
tort-feasor   to    reimburse    such    employer    or    insurer.      Grand    Bapids    Lbr.    Co.    v. 
Blair   (Mich.)    157  N.  W.  29.     And  the  insurer  is  thereby  given  the  right  to  en- 
force  the   liability    of   the    defendant    for   his    negligence.      Turnquist    v.    Hannon, 
219  Mass.  560,  107  N.  E.  443.     And  after  payment  of  compensation  to  an  injured 
employee    under    such    circumstances,    he    cannot    then    execute    a   release    to    such 
tort-feasor  so  as  to  preclude  the  employer  or  insurer  from  suing  upon  the  cause 
of  action  thus  assigned  to  him.     Woodward  v.   Conklin  &  Son,   157  N.  Y.   Supp. 
948,   171  App.  Div.   736. 

An  application  for  compensation  constitutes  an  election  to  take  under  the  Act 
and  such  injured  employee  cannot  thereafter  bring  an  action  for  in  injuries. 
Zilch  v.  Bonigardner,  91  Ohio  St.  205,  110  N.  E.  459.  And  upon  payment  of 
compensation  the  employer  or  insurer  is  subrogated  to  the  employee 's  rights 
against  the  defendant.  Barry  v.  Bay  State  St.  Ey.  Co.  (Mass.)  110  N.  E.  1031. 
Miller  v.  New  York  Eys.  Co.,  157  N.  Y.  Supp.  200,  171  App.  Div.  200. 

By  virtue  of  provisions  of  Sections  16  (f)  and  16  (h),  medical  and  hospital 
services  are  a  part  of  the  compensation  provided  for  by  the  Act.  And  if  an 
injured  employee  has  elected  to  come  under  the  Act,  thereby  waiving  any  claim 
against  a  negligent  third  party,  the  employer,  or  insurer,  or  Industrial  Accident 
Fund,  as  the  case  may  be,  would  be  responsible  for  such  medical  and  hospital 
services  within  the  terms  of  the  Act.  But  if  such  injured  employee  elects  not 
to  take  under  the  Act,  but  to  seek  his  remedy  against  such  negligent  third  party, 
then  such  injured  employee  alone  would  be  liable  for  medical  and  hospital 
treatment. 

I  presume  that  the  injury  to  the  employee  in  this  case  occurred  away  from  the 
plant  of  the  employer,  and  under  such  circumstances  as  to  give  such  injured  em- 
ployee a  right  of  election.  Prom  the  facts  stated  in  your  letter  it  does  not  ap- 
pear to  me  that  the  injured  employee  can  be  considered  to  have  elected;  within 
the  meaning  of  Section  6  (j)  above,  to  take  under  the  Act,  but,  has  elected  to 
seek  his  remedy  against  the  third  party,  and  therefore  the  above  mentioned  bills 
should  not  be  allowed. 

Eespectfully, 

S.  C.  FOED, 
Attornev  General. 
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PLAN  3,  CLASS  27,  NON-HAZARDOUS  EMPLOYMENT 

Helena,  April  25th,   1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

It  appears  that  a  corporation  conducting  a  general  mercantile  store  has  made 
application  to  come  under  Plan  3,  Class  27  of  the  Workmen's  Compensation  Act, 
as  an  employer  engaged  in  a  non-hazardous  occupation,  and  that  a  few  of  the 
employees  are  engaged  a  portion  or  all  of  the  time  in  hazardous  work.  The 
question  is  presented  as  to  how  such  employer  may  come  under  the  Act  and 
whether  it  is  permissible  for  such  employer  to  file  the  joint  election  of  itself 
and  only  those  employees  engaged  in  such  hazardous  work,  and  thereby  segregate 
such  employees  and  bring  them  under  the  act  at  the  fixed  premium  rate  of  one- 
half  of  one  per  cent. 

Class  27  of  Sec.  40   (a)   is  as  follows: 

" Any  employer  and  his  employees  engaged  in  non-hazardous  work  or 
employment  by  their  joint  election,  filed  with  and  approved  by  the 
Board,  may  accept  the  provisions  of  Compensation  Plan  Number  Three. 
In  such  event,  such  employer  and  employees  shall  be  known  as  Class 
Twenty-seven,  the  rate  of  assessment  in  which  shall  be  ONE-HALF  OF 
ONE  PER  CENTUM. ' ' 

In  Keaney's  Case,  217  Mass.  5,  104  N.  E.  438,  4  N.  C.  C.  A.  556,  it  was  held 
that  a  farmer  carrying  on  a  market  garden  may  procure  insurance  under  the 
Workmen 's  Compensation  Act  covering  his  ' '  drivers  and  helpers ' '  employed  in 
the  distribution  of  the  produce  of  the  farm  without  insuring  his  other  employees 
who  are  merely  ' '  farm  laborers. ' '  In  Wendt  v.  Industrial  Ins.  Commission,  80 
Wash.  Ill,  141  Pac.  311  (cited  and  followed  in  State  v.  Business  Property 
Security  Co.,  87  Wash.  627,  152  Pac.  334,  11  N.  C.  C.  A.  323)  the  Court  said 
on  page  313: 

' '  The  business  of  the  Stone-Fisher  Company  was  within  the  meaning 
of  this  Act  extra  hazardous  in  the  maintenance  of  the  workshop  where 
power-driven  machinery  and  men  were  employed,  and  the  deceased 
himself  was,  at  the  time  he  met  his  death,  engaged  in  an  extra  hazardous 
employment  as  defined  by  the  act.  If  we  could  so  construe  the  Act 
that  the  extra  hazardous  character  of  the  employer 's  business  was  to 
be  determined  by  the  business  he  was  principally  engaged  in,  we  might 
accept  the  finding  of  the  commission ;  but  the  Act,  as  we  have  seen, 
recognizes  the  fat-t  that  the  same  employer  may  conduct  different  de- 
partments of  business,  some  of  which  fall  within  the  Act,  some  of  which 
do  not.  And  in  this  connection  it  matters  not  which  is  the  principal 
business,  and  which  is  the  incidental  business.  If  the  employer  conducts 
any  department  of  his  business,  whether  large  or  small,  as  an  extra  haz- 
ardous business  within  the  meaning  and  defined  terms  of  this  Act,  his 
workmen  would  come  within  the  class  designated  by  the  act,  and  be 
entitled  to  the  protection  of  the  Act.  Such  interpretation  we  believe 
falls  within  the  letter  as  well  as  the  spirit  of  an  act  that,  because  its 
humaneness  and  declaration  of  a  new  public  policy,  should  be  interpreted 
liberally  and  broadly  in  harmony  with  its  purpose  to  protect  injured 
workmen  and  their  dependents  independent  of  any  question  of  fault." 
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But  Sec.  4  of  the  Washington  Act  provides  in  part  as   follows: 

"If  an  employer  besides  employing  workmen  in  extra  hazardous  em- 
ployment shall  also  employ  workmen  in  employments  not  extra  hazard- 
ous the  provisions  of  this  Act  shall  apply  only  to  the  extra  hazardous 
departments   and   employments   and   the    workmen   employed   therein. ' ' 

In  Vaughan's  Seed  Store  v.  Simonini  (111.)  11-4  N/.  E.  163,  it  was  recognized 
that  the  same  employer  might  be  conducting  a  hazardous  business  in  one  place 
and  a  non-hazardous  business  in  another  place,  for  example,  a  warehouse  in  the 
city  and  a  farm  outside  the  city,  or  a  building  contractor  in  one  place  and  a 
dry  goods  store  in  another.  See  also  Marshall  v.  City  of  Pekin  (111.)  114 
N.  E.  497. 

But  in  Ee  Cox   (Mass.)   114  N.  E.  281,  the  Court  said: 

"It  is  clear  from  those  provisions  that  the  act  is  not  designed  to  be 
accepted  in  part  and  rejected  in  part.  If  an  employer  becomes  a  sub- 
scriber he  becomes  a  subscriber  for  all  purposes  as  to  all  branches  of  one 
business  with  respect  to  all  those  in  his  service  under  any  contract  of  hire. 
All  the  terms  of  the  Act  are  framed  upon  the  basis  that  the  employer 
is  either  wholly  within  or  altogether  outside  its  operation.  There  is  no 
suggestion  or  phrase  warranting  the  inference  that  there  can  be  a  divided 
or  partial  insurance. 

"The  practical  administration  of  the  act  renders  it  highly  desirable 
that  a  single  rule  of  liability  should  apply  throughout  any  single  busi- 
ness. Otherwise  difficult  and  troublesome  questions  often  might  arise 
as  to  liability  or  non-liability  dependent  upon  classifications  of  employees 
and  scope  of  their  duties.  Litigation  as  to  the  line  of  demarcation 
between  those  protected  by  the  Act  and  those  not  entitled  to  its  ben- 
efits would  be  almost  inevitable.  Instead  of  being  simple,  plain  and 
prompt  in  its  operation,  such  division  of  insurance  would  promote  com- 
plications, doubts  and  delays. ' ' 

An  examination  of  Section  40  (a)  of  our  Act  discloses  that  the  premium  rate 
specified  in  Class  27  is  lower  than  in  any  other  classification.  It  would  be 
manifestly  unfair  to  permit  an  employer  in  a  non-hazardous  employment  to  file 
the  joint  election  of  himself  and  a  few  employees  who  happen  to  be  employed 
wholly  or  partly  in  hazardous  work  and  then  pay  the  low  premium  rate  speci- 
fied in  Class  27  upon  the  payroll  of  such  few  employees.  This  fact,  together 
with  the  language  quoted  above  relative  to  Class  27,  shows,  I  believe,  that  it 
was  the  intention  of  the  Legislature  that  any  employer  in  non-hazardous  employ- 
ment, to  come  under  the  Act,  must  file  the  joint  election  of  himself  and  all  his 
employees  in  all  branches  of  any  one  business,  and  that  he  cannot  segregate  his 
employees  and  come  under  the  act  with  only  a  few  employees.  This  will  work 
no  hardship  upon  the  employer,  in  a  non-hazardous  business,  as  the  Act  applies 
only  to  hazardous  occupations  (Section  4  (a))  and  he  has  therefore  not  been 
deprived  of  his  common-law  defenses  by  Section  3  (a).  And  the  premium  in 
such  case  will  be  based  upon  the  entire  payroll   of  such  non-hazardous  business. 

Respectfully, 

S.  C.  FORD, 
Attorney  General. 
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EMPLOYMENT  IN  VIOLATION  OF  CHILD  LABOR  LAW 

Helena,  Montana,  April  27,  1918. 
Industrial  Accident  Board, 

Helena,   Montana. 
Gentlemen : 

It  appears  from  your  letter  that  a  boy  fourteen  and  one-half  years  of  age 
had  been  working  for  thirty  days  for  an  employer  engaged  in  the  mining  busi- 
ness when  he  suffered  an  accidental  injury  in  the  mine  that  resulted  in  his 
death  three  days  later.  The  mother  of  the  deceased  boy  has  filed  a  claim  for 
compensation  from  the  Industrial  Accident  Fund,  the  employer  being  under 
Plan  3.  The  questions  of  the  injury  and  death  of  the  boy  being  caused  by  an 
accident  arising  out  of  and  in  the  course  of  his  employment  and  also  that  of 
the  dependency  of  the  mother  are  not  presented,  but  whether  the  mother,  having 
permitted  her  son  to  be  employed  in  violation  of  his  provisions  of  the  Child 
Labor  Law,  Section  1746  to  1754  of  the  Revised  Codes,  can  now  claim  compen- 
sation for  the  death  of  her  son? 

It  is  conceded  that  both  the  employer  and  the  parent  have  been  guilty  of  a 
violation  of  these  sections  of  the  Revised  Codes  in  permitting  the  deceased  to 
be  employed  in  a  mine,  as  he  was  under  sixteen  years  of  age,  and  that  both  the 
employer  and  the  parent  are  guilty  of  a  misdemeanor.  In  several  of  the  states 
the  term  "employee"  in  their  Compensation  Act,  with  reference  to  minors, 
covers  only  those  minors  who  are  legally  permitted  to  Avork  under  the  laws  of 
the  State.  It  was  held  in  Foth  v.  Macomber,  etc.  Co.,  161  Wis.  549,  154  N.  W. 
369,  11  N.  C.  C.  A.  559,  that  the  words  "minors  who  are  legally  permitted  to 
work  under  the  laws  of  this  state, ' '  used  in  defining  the  term  ' '  employee ' '  in 
the  Workmen's  Compensation  Act,  are  not  to  be  restricted  so  as  to  apply  only 
to  minors  permitted  to  be  employed  in  the  precise  work  in  which  the  accidental 
injury  in  question  was  sustained,  but  are  to  be  given  a  broad,  comprehensive 
meaning,  so  as  to  include  all  minors  who  are  permitted,  under  the  laws  of  the 
state,  to  work  at  any  gainful  occupation  under  any  circumstances. 

But  in  a  later  case  before  this  same  Court,  Stetz  v.  Mayer  Boot  &  Shoe  Co., 
]63  Wis.  151,  156  N.  W.  971,  it  was  held  that  a  child  under  sixteen,  employed 
in  a  factory  in  violation  of  law,  was  not  under  the  Compensation  Act  and  could 
maintain  an  action  against  his  employer,  although  a  violation  of  the  statute  was 
a  misdemeanor  and  the  plaintiff  misrepresented  his  age  when  he  was  employed. 
It  was  held  that  he  was  not  thereby  estopped  from  recovering  damages  for  the 
injury  in  such  employment,  as  the  statute  is  declaratory  of  a  public  policy  and 
is  aimed  at  the  master  and  not  at  the  servant.  Also  in  Hetzel  v.  Wasson  Piston 
Ring  Co.  (N.  J.)  98  Atl.  306,  it  was  held  that  the  Workmen's  Compensation 
Act  has  no  application  to  a  child  under  fourteen  years  of  age  employed  in  a 
factory,  work  shop,  mill,  or  other  place  in  violation  of  law  but  that  an  action 
for  injuries  to  such  child,  based  upon  the  common  law  liability,  may  be  main- 
tained. And  in  Pettee  v.  Noyes,  133  Minn.  109,  157,  N.  W.  995,  the  Court  in  the 
last  paragraph  of  its  opinion  said  that  the  section  of  "the  Compensation  Act, 
by  which  the  statute  is  made  applicable  to  minors  'who  are  legally  permitted 
to  work  under  the  laws  of  the  state '  was  intended  to  exclude  from  the  statute 
minors   whose   employment    is   prohibited   by    law. ' ' 

On  the  other  hand  in  a  letter  dated  July  13,  1914,  the  Special  Counsel  to  the 
Iowa  Industrial  Commission  (Legal  Op.  Iowa  I.  C.  (1915)  page  22)  held  that 
although  it  was  unlawful  for  a  boy  thirteen  years  of  age  to  work  in  a  factory, 
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yet  in  case  he  is  permitted  to  be  so  employed  and  while  so  engaged  sustains  an 
injury,  he  would  be  entitled  to  compensation  under  the  Act.  Also  in  Shauton 
v.  Masterson  et  al,  2  Cal.  I.  A.  C.  698,  the  Industrial  Accident  Commission  of 
California  held  that  where  an  employee,  either  wilfully  or  in  good  faith,  employs 
a  minor  under  the  age  of  fifteen  years  in  violation  of  law,  requiring  that  a  permit 
be  secured  from  the  superintendent  of  schools  before  such  employment  be  entered 
into,  and  such  minor  is  injured  in  the  course  of  his  employment,  such  minor  em- 
ployee is  entitled  to  compensation  for  an  injury  notwithstanding  the  illegality 
of  the  employment.  The  employer  can  not  avoid  the  requirements  of  the  Work- 
men 's  Compensation  Law  by  urging  that  he  had  no  lawful  authority  to  employ 
the  applicant. 

It  was  further  held  that  where  the  policy  of  insurance,  issued  by  the  insurance > 
carrier  to  the  employer  and  covering  liability  for  compensation  under  the  Com- 
pensation Act,  contains  a  provision  that  the  statements  set  forth  in  the  schedule 
of  said  policy  are  warranted  by  the  employer  to  be  true,  and  one  of  such  state- 
ments is  ' '  that  no  person  is  or  will  be  employed  by  the  assured  in  violation  of 
law  as  to  age ' ',  and  thereafter  the  assured  innocently  or  wilfully  employs  a 
minor  in  violation  of  law  as  to  age,  and  such  minor  employee  is  injured  in 
the  course  of  his  employment,  the  insurance  carrier  is  released  by  the  breach 
of  warranty  from  its  obligations  to  pay  the  compensation  awarded  against  the 
employer. 

By  Section  6  (j)  of  our  Act  an  employee  or  workman  is  defined  as  "every 
person  in  this   State,  *       *,       who  *        is   engaged  in   the  em- 

ployment of  an  employer  carrying  on  or  conducting  any  of  the  industries  classi- 
fied in  Section  4  (a),  4  (b),  4  (c),  4  (e)  and  5  of  this  Act."  It  is  noted  that 
no  exception  is  made  in  this  section  or  in  Sections  3  (d)  and  3  (g)  of  minors 
unlawfully  employed,  and  also  that  in  Section  10  (b)  reference  is  made  to  "in- 
jured minor  under  sixteen  years  of  age." 

But  in  the  case  presented  by  you  the  question  of  the  right  of  a  minor  under 
sixteen  years  of  age,  injured  while  employed  in  a  mine  contrary  to  law,  to  the 
benefits  of  the  Compensation  Act  or  of  his  right  to  maintain  an  action  against 
the  employer  is  not  presented.  The  claim  is  being  made  by  a  parent  upon  the 
State  Fund  for  compensation  on  account  of  the  death  of  a  minor  son  whom  she 
has  permitted  to  be  employed  in  a  mine  in  violation  of  law. 

In  Hillestad  v.  Industrial  Insurance  Comm.  80  Wash.  426,  144  Pac.  913,  6 
N".  C.  C.  A.  763,  a  father  presented  a  claim  for  compensation  on  account  of  the 
death  of  his  minor  son  under  fourteen  years  of  age,  who  was  accidentally  killed 
while  working  for  his  father  in  violation  of  law.  It  was  contended  that  there 
was  no  causative  connection  between  the  violation  of  the  law  and  the  death  of 
the  boy.     But  in  the  opinion  the  Court  said : 

"That  rule  would  apply  if  this  action  were  a  common-law  action,  and 
brought  by  the  father  of  the  boy  against  a  third  person.  It  has  no  ap- 
plication in  a  case  brought  against  the  Industrial  Insurance  Commission 
to  compel  a  payment  out  of  the  accident  fund.  The  Industrial  Insurance 
Commission  owes  no  primary  duty  to  an  employee,  or  a  workman  in  any 
industry.  It  is  not  answerable  as  for  negligence.  Had  the  boy  been  in- 
jured, granting  his  emancipation,  he  might  have  sued  his  father  and  re- 
covered under  the  rule  invoked,  but  here  the  father  is  suing  the  state  and 
asking  payment  out  of  a  fund  contributed  by  the  industries  of  the  state, 
and   is   pleading   his   own   negligence.      The   burden   of   meeting   the   con- 
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sequences  of  the  injury  to  workmen  is  put  upon  the  industry,  but  the  state 

has  not  assumed  a  statutory  duty  to  reimburse  the  father  for  the  loss  of 

the  services  of  the  son  who  has  been  employed  by  him  in  violation  of  a 

positive   and   equally   meritorious   statute." 

It  would  therefore  appear  that  the  mother  in  this  case  can  have  no  valid  claim 

upon   the   Industrial   Accident   Fund   on   account   of  the   death   of   her   minor   son 

whom  she  permitted  to  be  employed  in  a  mine  in  direct  violation  of  the  statutes. 

Eespectfully 
(Signed)       S.  C.  FORD, 

Attorney  General. 


RE:     DEPOSIT  REQUIREMENTS  UNDER  PLAN   TWO 

Helena,  June  10,  1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  requested  my  opinion  upon  the  interpretation  of  Section  35  (g)  of 
the  Workmen 's   Compensation   Act.   This   section  is   as   follows : 

"Section  35  (g).  Within  thirty  days  of  the  happening  of  an  accident 
where  death,  or  the  nature  of  the  injury  renders  the  amount  of  future 
payments  certain,  the  insurer  shall  make  a  deposit  as  herein  defined  with 
the  treasurer  of  the  Board  for  the  protection  and  guaranty  of  the  pay- 
ment of  such  liability  in  such  sum  as  the  Board  may  direct. ' ' 

It  was  said  in  National  Bank  of  Ft.  Edward  v.  Washington  County  Nat. 
Bank,  (N.  Y.)  5  Hun.  605,  607,  "  'Deposit'  is  the  delivery  of  a  thing  for 
custody,  to  be  redelivered  on  demand  without  compensation,  such  as  a  deposit 
of  securities  or  valuables  in  a  bank  for  safekeeping."  See  also  13  Cyc.  789-790. 
The  following  is  from  the  case  of  Warren  v.  Nix,  97  Ark.  374,  135  S.  W.  896  at 
899: 

"A  deposit  is  therefore  in  law  as  well  as  in  fact  the  placing  or  leaving 
with    a    banker    a    sum    of    money    for    safekeeping.      If    the    agreement 
between    the    parties    is    that    the    identical    coin    or    currency    shall    be 
laid  aside  and  returned,  then  it  is  a  special  deposit.     But  if  the  agree- 
ment  is   that  the   money  shall   be  returned,   not   in   the  specific   coin   or 
currency   deposited,   but   in   an   equal   sum,   it   is   a   general   deposit.     In 
either   case   the   money   is   deposited   for   safekeeping,    and   the    only   dis- 
tinction between  the  two  kinds  of  deposit  is  in  the  character,  whether  it 
shall  be  returned  in  the  identical  thing  deposited,  or  in  kind. ' ' 
I  have  been  unable  to   find   any   decision   holding   that   a  surety  bond   can  be 
interpreted  as  a  deposit.     Section  35   (h)   has  no  connection  with  Section  35   (g), 
as  it  covers  an  altogether  different  situation.     That  section  simply  provides  how 
an  insurer  may  be  relieved  from  its  liability  to  pay  compensation.     But   Section 
35    (g)   provides  that  in  cases  where  the  amount   of  future  payments   is   certain, 
the  insurer  shall  make  a  deposit  with  the  Board  for  protection  and  guaranty  of 
the  payment  of  such  liability.     If  the  Legislature  had  intended  that  such  payment 
could  be  secured  by  the  giving  of  a  surety  bond,  it  would  have  experienced  no 
difficulty  in  expressing  such  intention  by  appropriate  language. 

I   am,   therefore,    of   the   opinion   that   the   provisions    of    Section    35    (g)    are 
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mandatory,  leaving  only  the  amount  of  such  deposit  to  the  discretion  of  the 
Board.  This  is  supported  by  the  language  of  Section  35  (e),  providing  that 
such  deposit  may  be  reduced  from  time  to  time  with  the  permission  of  the 
Board,  and  that  it  may  be  changed  or  renewed  or  other  deposits  substituted 
therefor,  and  providing  for  the  disposition  of  the  earnings  made  by  such  deposit. 
It  is  evident  that  a  surety  bond  was  not  contemplated  as  it  has  no  earnings  to 
account  for. 

Respectfully, 

S.   C.   FORD, 

Attorney   General. 

Workmen's  Compensation  Act.     Filing  Claim  for  Compensation. 

Section  10  (a)  requiring  a  claim  to  be  presented  within  six  months, 
does  not  require  that  a  formal  written  claim  for  compensation  be 

presented  to  the  Board. 

June   16,   1918. 
Industrial   Accident   Board, 

Helena,   Montana. 
Gentlemen : 

You  have  requested  my  opinion  upon  the  question  of  what  constitutes  present- 
ing claim  within  the  meaning  of  Section  10  (a)  of  the  Workmen's  Compensation 
Act.  It  appears  from  your  letter  that  you  have  several  cases  pending  involving 
this  matter. 

In  the  first  case,  the  widow  of  Prosper  St.  George  claims  compensation  on 
account  of  the  death  of  her  husband  who  was  a  suicide,  alleged  to  have  been 
caused    by    injuries    sustained    in    the    Pennsylvania    Mine    fire    of    February    14, 

1916,  it  being  claimed  that  the  fire  caused  his  mental  derangement  and  attending 
suicide  on  March  1st  following.  The  accident  was  not  reported  by  the  employer 
because  of  the  claim  that  there  was  no  accident  suffered  by  the  deceased.  The 
widow  filed  notice  of  death  as  provided  in  Section  17  (g),  bilt  has  not  filed  the 
regular  claim  for  compensation  upon  the  blank  form  provided  by  the  Board  for 
compensation,  although  such  form  was  sent  to  her.  It  appears,  however,  that 
within  the  six  months '  period  an  agent  of  the  widow  called  upon  your  Board  in 
person  and  advised  that  the  widow  proposed  to  make  claim  for  compensation, 
and  that  he  and  the  widow  had  personally  notified  the  claim  agent  of  the  em- 
ployer of  that  fact,  all  of  which  is  substantiated  by  letters  now  on  file  with  your 
Board. 

In   the    second   case,    Bert    Campbell    was    accidentally   killed    on    January    29, 

1917.  Claim  for  compensation  was  filed  by  his  alleged  wife,  which  was  ac- 
cepted, and  compensation  was  paid  without  protest.  After  the  payment  of 
compensation  to  the  alleged  wife  in  a  lump  sum,  a  brother  of  the  deceased 
telegraphed  the  Board  that  the  parents  would  claim  his  estate,  and  on  March 
4th  again  telegraphed  that  there  was  no  record  in  Colorado  of  a  marriage  license 
having  been  issued  to  the  deceased,  and  also  that  there  was  no  record  of  a  divorce 
having  been  granted  the  alleged  widow  from  her  former  husband.  This  telegram 
was  immediately  answered  and  the  entire  matter  explained  to  the  brother  by  the 
Board,  Avith  instructions  as  to  how  the  parents  should  proceed.  On  March  23rd, 
the  brother  advised  the  Board  that  the  parents  were  dependent  upon  the  decedent. 
On  April  14,  1917,  an  attorney  wired  the  Board  that  he  was  representing  the 
parents    and    that    he    would    forward    proper    petition    and    proof.      The    letters 
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and  telegrams  of  the  Board  were  not  answered  and  on  January  30,  1918,  a  year 
after  the  death  of  the  deceased,  the  parents  filed  claim  for  compensation,  such 
claim  being  dated  March  31,  1917,  but  not  being  presented  to  the  Board  until 
January  30,  1918. 

In  the  third  case,  James  W.  Noland  claims  to  have  suffered  an  accident  on 
November  15,  1915,  which  resulted  in  the  loss  of  the  sight  of  one  of  his  eyes. 
Claim  for  compensation  was  filed  over  a  year  after  the  occurrence  of  the  accident. 
The  reason  assigned  for  not  filing  claim  before  is  that  the  accident  did  not 
become  manifest  until  several  months  after  the  happening  of  the  injury  and 
that  it  was  several  months  subsequent  to  that  date  that  loss  of  sight  ensued,  and 
that  it  was  about  eight  months  after  the  accident  before  the  claimant  realized 
that  he  was  entitled  to  compensation  for  the  loss  of  the  sight  of  his  eye,  and  that 
claim  for  compensation  was  filed  within  six  months  from  that  time. 

In  the  fourth  case,  Arthur  J.  Evans  was  accidentally  killed  on  July  17,  1917, 
while  in  the  employ  of  a  subcontractor  from  a  contractor  with  Yellowstone 
County.  Claim  for  compensation  was  filed  by  the  father  as  a  major  dependent 
on  April  4,  1918,  over  eight  months  after  the  happening  of  the  accident.  The 
Board  had  no  notice  of  the  accident  until  the  filing  of  the  claim  for  compensation. 
It  is  claimed  by  the  attorney  for  the  father  that  he  was  not  aware  at  the  time 
of  the  death  of  his  son  that  he  was  engaged  in  an  employment  calling  for 
compensation,  and  that  the  filing  of  a  claim  within  any  specified  time  is  not 
vital  for  the  reason  that  the  employer  was  a  contractor  of  a  public  corporation 
and  thereby  under  the  law  without  any  act  of  his. 

Section  10   (a)   of  our  Workmen's  Compensation  Act  is  as  follows: 

"In  case  of  personal  injury  or  death,  all  claims  shall  be  forever 
barred  unless  presented  within  six  months  from  the  date  of  the  happen- 
ing of  the  accident. ' ' 

Section  17  (g)  provides  that  no  claims  to  recover  compensation  for  injuries 
not  resulting  in  death,  shall  be  maintained  unless  within  sixty  days  after  the 
occurrence  of  the  accident  a  notice  in  writing  containing  certain  information 
.shall  be  served  upon  the  employer  or  the  insurer,  provided  however,  that  actual 
knowledge  of  such  accident  on  the  part  of  such  employer  or  his  managing  agent 
or  superintendent  in  charge  of  the  work  shall  be  equivalent  to  such  service.  The 
notice  of  injury  provided  under  Section  17  (g)  and  the  claim  for  compensation 
under  Section  10  (a)  are  two  distinct  requirements.  See  In  Ee.  Bloom,  222 
Mass.  434,  111  N.  E.  45.  Although  actual  knowledge  of  the  accident  and  injury 
is  made  equivalent  to  notice  under  Section  17  (g),  there  is  no  such  provision 
with  reference  to  Section  10  (a).  The  Kansas  Compensation  Act  provides 
that  the  absence  of  notice  or  any  defect  shall  not  be  a  bar,  unless  the  employer 
has  been  thereby  prejudiced  or  if  the  failure  to  make  a  claim  was  occasioned  by 
mistake,  physical  incapacity,  or  other  reasonable  cause.  But  our  Act  contains 
no  such  provisions.  The  only  exception  to  Sec.  10  (a)  is  found  in  Sec.  10  (b) 
with  reference  to  incompetents  and  minors  under  sixteen  years  of  age.  So  that 
the  Kansas  cases  of  Eoberts  v.  Charles  Wolff  Packing  Co.,  95  Kan.  723,  149  Pac. 
413,  Ackerson  v.  National  Zinc  Co.,  96  Kan.  781,  153  Pac.  530,  and  Halverhout 
v.  Southwestern  Milling  Co.,  97  Kan.  484,  155  Pac.  916,  holding  under  the  facts 
in  each  case  that  the  presentation  of  claim  for  compensation  had  been  waived, 
would  not  be  in  point  under  our  Act. 
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The  reasons  for  specifying  a  limited  period  within  which  to  present  claims 
for  compensation  is  stated  in  Ehrhart  v.  Ind.  Ace.  Com.  (Cal.)  158  Pac.  193, 
on  pages  194  and  195,  as  follows: 

' '  One  of  the  purposes  of  the  time  limit  imposed  by  the  various 
subdivisions  of  Section  16  was  to  cause  an  early  submission  to  the  com- 
missioners of  the  injuries  to  the  employee,  so  that  the  commissioners 
by  their  own  observation  and  with  the  aid  of  expert  testimony  might  de- 
termine, not  only  the  condition  of  the  applicant  at  that  time,  but  the 
probable  future  results  of  the  accident.  This  policy  is  manifest  from  the 
fact  that  where  no  disability  has  occurred  at  the  time  of  the  hearing, 
but  is  likely  to  do  so  in  the  future,  the  commission  may  retain  jurisdic- 
tion. In  other  words,  prompt  inquiry  regarding  the  injuries  in  all  their 
details   by   the   commission   was    evdently   intended   by  the   lawmakers. 

"Another  object  of  a  prompt  investigation  of  the  results  of  an 
accident  is  to  put  the  commission  and  the  indemnitor  in  a  position  to 
discover  any  attempt  either  unduly  to  extend  the  period  of  payment  or 
to  fix  upon  the  employer  the  burden  of  paying  for  the  results  of  a 
later  casualty. ' ' 

It  was  held  in  Knoll  v.  City  of  Salina,  98  Kan.  428,  157  Pac.  1167,  that  a 
claim  for  compensation  need  not  be  in  writing,  if  an  oral  demand  is  made  within 
the  time.  To  the  same  effect  is  Gailey  v.  Peet  Bros.  Mfg.  Co.,  98  Kan.  53,  157 
Pac.  431,  in  which  the  court  said  on  page  432: 

"The  evidence  of  the  plaintiff  tends  to  prove  that  he  talked  with  the 
defendant's  superintendent  within  the  three  months  after  the  injury  was 
received  about  compensation  for  that  injury,  and  asked  the  superintend- 
ent if  he  was  going  to  give  the  plaintiff  any  recompense  for  his  hand. 
This  certainly  fills  the  requirement  of  the  statute  so  far  as  a  claim  for 
compensation  is  concerned.  To  require  a  more  specific  claim  for  com- 
pensation compels  the  injured  employee  to  employ  a  lawyer  so  as  to  get 
his  claim  for  compensation  technically  within  the  language  of  the 
statute. ' ' 

See  also  Suburban  Ice  Co.  v.  Industrial  Board,  274  111.  630,  113  N.  E.  979, 
and  Sillix  v.  Armour  &  Co.,  (Kan.)  160  Pac.  1021.  In  Shafer  v.  Parke,  Davis 
&  Co.,   (Mich.)   159  N.  W.  304,  the  court  said  on  page  305: 

' '  Inasmuch  as  employees,  as  a  class,  are  not  skilled  in  the  niceties 
of  language  or  judicial  procedure,  and  as  the  law  was  intended  to  provide 
a  speedy  and  inexpensive  way  for  determining  the  compensation,  any 
notice  and  any  claim,  made  within  the  time  limited,  ought  to  be  con- 
sidered sufficient  if  it  fairly  gives  the  employer  such  information  as 
the  law  intends. ' ' 

In  Matwiczuk  v.  Am.  Car  &  Fdy.  Co.,  (Mich.)  155  N.  W.  412,  it  appeared 
that  deceased  employee  had  a  wife  and  family  in  Poland.  On  his  death,  and 
on  the  next  day,  his  brother-in-law  employed  an  attorney,  who  wrote  a  letter 
notifying  the  employer  of  the  death  at  a  certain  hour  and  day,  and  that  the 
cause  was  improper  insulation  of  electric  wires,  and  that  deceased  had  a  family 
in  Poland  dependent  on  him,  and  asking  compensation.  A  power  of  attorney 
ratifying  such  act  was  executed  and  mailed  in  Poland  by  the  wife  to  the 
brother-in-law  within  six  months,  but  reached  him  after  the  expiration  of  that 
period.     It  was  held  that  as  the  statute   must   not  be  technically  construed,   the 
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notice  given  was  sufficient,  since  it  gave  the  employer  full  opportunity  to  in- 
vestigate the  accident.  And  that  to  hold  otherwise  would  not  be  according  to 
the  letter  or  the  spirit  of  the  Act. 

In  Ke.  Carroll,  (Mass.)  114  N.  E.  285,  it  appeared  that  an  employee  of  a 
manufacturing  company  on  October  21,  1912,  hurt  her  back  by  lifting  a  heavy 
box.  She  went  home  and  was  unable  to  work  for  four  weeks.  At  the  expiration 
of  that  time  she  returned  to  work  and  continued  to  work  until  April  7,  1915,  at 
which  time  she  found  that  she  was  no  longer  able  to  work  and  left  her  employ- 
ment. Since  then  she  has  done  no  work.  At  no  time  has  she  filed  a  written 
notice  of  her  injury.  It  was  held  that  the  time  when  she  became  incapacitated 
to  do  any  work  on  account  of  the  injury  was  not  the  date  of  its  "occurrence," 
and  that  her  claim  for  compensation  should  have  been  made  within  six  months 
from  the  first  occurrence  of  her  injury. 

The  Massachusetts  Act  provides  that  the  claim  shall  be  filed  with  the  Board 
within  a  certain  specified  time,  but  that  the  failure  to  make  such  claim 
within  the  period  prescribed  shall  not  be  a  bar  to  the  maintenace  of  proceed- 
ings under  the  Act  if  it  is  found  that  it  was  occasioned  by  mistake  or  other 
reasonable  cause.  But  it  was  held  in  McLean's  ease,  223  Mass.  342,  111  N.  E. 
783,  that  ignorance  of  the  statutory  requirement  is  not  a  mistake  within  the 
meaning  of  this  exception.  In  Haiselden  v.  Industrial  Board,  275  111.  114,  113 
N.  E.  877,  it  was  held  that  the  requirement  of  the  Act  that  no  proceedings  for 
compensation  thereunder  shall  be  maintained  unless  claim  fof  compensation 
has  been  made  within  six  months  after  accident,  etc.,  is  mandatory,  and  a  claim 
not  presented  is  barred,  even  though  the  delay  in  presentation  was  due  to  the 
injured  man's  having  mistakenly  presented  his  claim  to  the  wrong  person,  think- 
ing him  his  employer. 

In  Bed  Kiver  Lumber  Co.  v.  Pillsbury,   (Cal.)   161  Pac.  982,  the  Court  said: 

"The  language  of  our  statute  is  that  the  right  to  institute  the  pro- 
ceeding is  'wholly  barred'  by  the  lapse  of  time.  This  does  not  mean  that 
the  provision  relates  back  and  avoids  the  claim  from  the  beginning,  or 
forfeits  the  right.  The  use  of  the  word  'barred'  in  itself  implies  that 
the  lapse  of  time  constituting  the  bar  must  be  raised  in  some  manner  as 
a  defense.     If  the  bar  is  not  raised,  it  will  be  of  no  avail. ' ' 

In  Bushnell  v.  Industrial  Board  (HI),  114  N.  E.  496,  it  appeared  that  a 
carpenter  engaged  in  tearing  up  a  floor  in  a  building  twisted  his  leg,  but  the 
injury  was  slight  and  did  not  prevent  him  from  continuing  at  work  for  some  time, 
though  he  limped.  He  made  no  claim  on  the  master  on  account  of  such  injury, 
though  informing  the  foreman,  who  noticed  him  limping,  that  he  had  twisted  his 
leg,  and  later  told  the  foreman  that  he  had  a  game  leg.  The  Court  held  that 
while  the  Workmen's  Compensation  Act  is  liberal  in  its  provisions  as  to  the 
character  of  the  notice  to  be  given,  providing  that  no  defect  or  inaccuracy  shall 
bar  proceedings,  the  mere  statement  by  the  carpenter  was  not  formal  notice  of 
the  accident  or  claim  for  compensation  within  30  days  thereafter,  as  required  by 
Section  24  and  so  no  compensation  could  be  allowed. 

The  Court  further  held  that  making  claim  within  six  months  after  an  injury 
is  jurisdictional  and  the  defect  is  not  waived  by  failure  to  raise  the  point. 

In  B.  F.  Conway  Co.  v.  Industrial  Board,  (111.)  118  N.  E.  705,  it  was  held  that 
where  the  employee  asked  his  foreman  and  an  attorney  of  the  employer  whether 
he   was   under   the   Compensation   Act   and   they   informed   him   that   he   was   and 
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assured  him  that  his  claim  would  be  paid,  there  was  a  sufficient  "claim"  for 
compensation  under  Workmen 's  Compensation  Act,  requiring  claim  for  compen- 
sation within  six  months;  as  to  ask  for  a  right  as  due  is  to  make  a  claim  of  that 
right. 

In  the  first  case  above  referred  to,  I  am  of  the  opinion  that  the  claim  has 
not  been  barred  by  virtue  of  Section  10  (a).  It  appears  that  your  Board  was 
advised  in  person  of  the  claim  of  the  widow  and  also  that  the  widow  personally 
notified  the  claim  agent  of  the  employer  of  that  fact.  It  therefore  occurs  to 
me  that  the  question  for  determination  by  your  Board  in  this  case  is  whether 
or  not  the  death  of  the  deceased  employee  arose  out  of  and  in  the  course  of 
his  employment. 

I  am  likewise  of  the  opinion  that  in  the  second  case  the  claim  for  compensation 
is  not  barred  by  the  provisions  of  Section  10  (a),  as  the  Board  was  fully  advised 
within  the  six  months '  period  of  limitation  that  the  parents  of  the  deceased 
employee  would  claim  compensation. 

The  third  case  presents  a  very  difficult  situation.  It  is  possible  that  under 
a  strict  interpretation  of  the  provisions  of  Section  10  (a)  of  the  Act,  this  claim 
has  been  barred.  But  it  is  the  general  rule  that  compensation  Acts  should  re- 
ceive a  very  liberal  interpretation  for  the  protection  of  an  injured  employee. 
It  appears  that  the  claimant  presented  his  claim  for  compensation  within  six 
months  after  the  time  that  the  injury  became  manifest,  and  T  am  therefore  of 
the  opinion  that  this  is  a  compliance  with  the  spirit  of  the  Act  and  that  his 
claim   for   compensation   should   be   considered. 

In  the  fourth  case,  I  am  of  the  opinion  that  the  right  to  compensation  has 
been  barred  by  virtue  of  Section  10  (a).  It  appears  that  the  Board  had  no 
notice  of  the  accident  and  knew  nothing  whatever  about  it  until  over  eight  months 
after  the  happening  of  the  accident.  Ignorance  of  the  statutory  requirements 
cannot  operate  as  any  excuse. 

Kespectfully, 

S.   C.   FOBD, 

Attorney    General 

Public  Corporations.     Who  Are  Employees  of. 

All  employees  of  a  public  corporation  engaged  in  a  hazardous 
employment  and,  if  such  public  corporation  is  conducting  a  business 
or  is  engaged  in  work  classified  as  hazardous,  all  of  the  employees 
in  that  work  or  in  that  department  are  under  the  Act.  In  most 
eases  the  determination  of  the  question  of  whether  or  not  an  em- 
ployee is  under  the  Act  depends  upon  the  facts. 

June    29th,    1918. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  requested  my  opinion  upon  the  question  of  who  are  employees  of  a 
public  corporation,  to  be  reported  by  public  corporations  on  the  monthly  payroll 
reports  to  the  Industrial  Accident  Board  for  assessment  purposes,  and  as  such 
employees  entitled  to  the  benefits  of  the  Workmen's   Compensation  Act. 

In  this  connection  you  have  presented  several  specific  cases  now  pending  before 
your  Board. 
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In  the  first  case,  Mr.  Gallagher  was  injured  while  acting  as  Assistant  Elec- 
trician of  the  City  of  Butte,  and  the  question  presented  is  whether  or  not  he 
was  an  employee  of  the  city  within  the  meaning  of  the  Compensation  Law  or 
was  an  official  of  said  city  and  thereby  excluded  from  the  compensation  provisions 
of  the  Act. 

In  the  second  case,  Dr.  Easton,  City  Chemist  of  the  City  of  Butte,  was  injured 
while  in  the  course  of  his  employment.  The  question  presented  in  this  case  is 
the  same  as  that  in  the  Gallagher  case. 

In  the  third  case,  Mr.  Shellum,  while  in  the  employ  of  the  North  Montana 
Sub-Station,  a  branch  of  the  State  Agricultural  College,  located  at  Fort  Assini- 
boine,  suffered  an  accident  while  in  the  course  of  his  occupation  for  said 
Agricultural  College,  while  repairing  a  door  in  the  brick  building  on  the  premises 
of  the  employer.  It  appears  that  the  only  employees  of  the  Agricultural  College 
reported  by  that  institution  in  their  monthly  payroll  reports  as  being  engaged 
in  hazardous  occupations,  consist  of  the  engineers  and  firemen.  It  is  stated 
in  your  letter  that  while  Mr.  Shellum  was  not  working  for  an  employer  engaged 
in  a  hazardous  occupation,  he  was  certainly  performing  work  of  a  hazardous 
nature  when  injured,  as  he  was  engaged  in  repair  work  on  a  building,  which 
might  reasonably  be  construed  under  the  law  as  casual  to  the  occupation  of  the 
employer  engaged  in  the  work  of  an  agricultural  experiment  station. 

In  the  fourth  case,  Mr.  Walker,  City  Engineer  of  the  city  of  Glasgow,  while 
in  the  course  of  his  occupation  for  the  city  in  question  in  connection  with  an 
excavation  that  was  being  made  by  the  Empire  Construction  Company,  suffered 
an  accidental  injury  through  the  caving  of  an  excavation.  The  question  is 
presented  again  in  this  case  as  to  whether  or  not  Mr.  Walker  was  an  employee 
and  entitled  to  the  benefits  of  the  Act,  or  an  official  of  the  city  and  as  such 
excluded. 

In  the  fifth  case,  Mr.  Arnott,  while  in  the  course  of  his  employment  with 
the  State  Game  and  Fish  Commission,  suffered  an  accidental  injury.  His  em- 
ployment at  the  time  of  the  accident  consisted  of  attending  and  caring  for  the 
Fish  Car,  requiring  heavy,  laborious  and  dangerous  work  in  transferring  the 
containers  of  fish  to  and  from  the  car.  It  was  in  this  work  that  he  was  injured. 
While  an  authorized  Deputy  Game  Warden,  he  was  not  under  salary  in  that 
capacity,  but  was  only  vested  with  such  authority  for  the  purpose  of  protecting 
the  Fish  Car.  It  further  appears  that  the  employees  of  the  State  Fish  and 
Game  Warden  have  not  been  reported  by  the  Commission  to  the  Industrial  Acci- 
dent Board  as  employees  within  the  scope  of  the  Act.  The  question  presented 
in  this  case  is  whether  or  not  Mr.  Arnott  was  an  employee  entitled  to  compensa- 
tion, or  is  he  excluded  from  the  provisions  of  the  Act  as  an  official,  or  as  an 
employee  of  an  employer  engaged  in  what  might  be  considered  a  non-hazardous 
occupation,  or  as  being  engaged  in  work  that  was  only  casual  to  the  occupation 
of  the  employer. 

In  the  sixth  case,  Mr.  Williams,  while  in  the  employ  of  the  State  Highway 
Commission,  suffered  an  accidental  injury  arising  out  of  and  in  the  course 
of  his  occupation.  Mr.  Williams  was  cutting  brush  in  the  regular  course  of  his 
work  when  he  was  struck  on  the  leg  with  an  axe,  resulting  in  a  severe  injury. 
The  State  Highway  Commission,  as  in  the  case  of  the  State  Fish  and  Game  Com- 
mission, has  not  at  any  time  reported  a  payroll  to  the  Industrial  Accident  Board. 
The  same  question  is  presented  in  this  ease  as  in  the  Arnott  case. 

Our  Compensation  Act  is,  according  to  its  title,  an  Act  providing  for  the 
protection  and  safety  of  workmen  in  all  places  of  employment   in   all  inherently 
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hazardous  works  and  occupations.  By  Section  3  (e),  where  a  public  corporation 
is  the  employer,  the  terms,  conditions  and  provisions   of   Compensation   Plan  No. 

3  shall  be  exclusive,  compulsory  and  obligatory  upon  both  employer  and  employee. 
Section  6   (i)   of  the  Act  is  as  follows: 

' '  '  Employer '  means  any  person,  firm,  association  or  corporation,  and 
includes  the  state,  counties,  municipal  corporations,  cities  under  special 
charter  and  commission  form  of  government,  school  districts,  towns  or 
villages,  and  independent  contractors,  and  shall  include  the  legal  repre- 
sentatives  of   a   deceased   employer. ' ' 

Section  6   (gg)   of  the  Act  is  as  follows: 

"  'Public  corporation'  means  the  state,  or  any  county,  municipal 
corporation,  school  district,  city,  city  under  commission  form  of  govern- 
ment  or  special  charter,  town   or  village. ' ' 

Section  6  ( j )  provides  that  ' '  employee  ' '  and  ' '  workmen ' '  are  used  synonym- 
ously, and  mean  every  person  in  this  state,  who  is  engaged  in  the  employment  of 
an  employer  carrying  on  or  conducting  any  of  the  industries  classified  in  Section 

4  (a),  4  (b),  4  (c),  4  (e)  and  5  of  this  Act,  whether  by  way  of  manual  labor 
or  otherwise,  or  whether  upon  the  premises  or  at  the  plant  of  such  employer, 
or  Avho  is  engaged  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer. 

Section  4  (a)  provides  that  the  Act  is  intended  to  apply  to  all  inherently 
hazardous  works  and  occupations  within  this  state,  and  it  is  the  intention  to 
embrace  all  thereof  in  Sections  4  (b),  4  (c),  4  (d)  and  4  (e),  and  the  works 
and  occupations  enumerated  in  said  sections  are  hereby  declared  to  be  hazardous. 
Section  5  provides  that  if  there  be  or  arise  any  hazardous  occupation  or  work 
other  than  hereinbefore  enumerated,  it  shall  become  under  this  Act  and  its  terms, 
conditions  and  provisions,  as  fully  and  completely  as  if  hereinbefore  enumerated. 

It  will  thus  be  seen  that  it  was  the  intention  of  the  legislature  to  make  our 
Compensation  Act  cover  all  hazardous  works  and  occupations  within  this  Sta/te. 
It  also  follows  that  the  Act  was  not  intended  to  apply  to  non-hazardous  work. 
It  was  said  in  Udey  v.  City  of  Winfield,  97  Kan.  279,  155  Pac.  43,  at  44 : 

"It  is  not  within  the  letter  or  spirit  of  this  statute  that  clerical 
employees  like  the  clerk  and  stenographer  in  the  City  Clerk 's  Office 
should  be  included  within  the  list  of  those  engaged  in  the  hazardous 
enterprise   of   operating  an   electric   light   and   water   works   system. ' ' 

In  Griswold  v.  City  of  Wichita,  (Kan.)  162  Pac.  276,  it  was  held  that  a  police 
officer  of  a  city  is  not  a  "workman"  as  defined  by  the  Compensation  Acts. 
The  following  is  from  the  opinion  of  the  Court  in  that  case : 

"It  has  been  held  that  a  policeman  in  performing  his  duties  of  ex- 
ercising the  rights  of  sovereignty,  and  represents  the  state  and  not  the 
city,  inasmuch  as  the  state  requires  the  city  to  appoint  him,  and  because 
his  duties  are  those  of  a  public  nature.  In  Peters  v.  City  of  Lindsborg, 
40  Kan.  654,  20  Pac.  490,  it  was  said: 

t  <  t  rpne  p0iiee  officers  of  a  city  are  not  regarded  as  the  servants 
or  agents  of  the  city ;  their  duties  are  of  a  public  nature ;  their  appoint- 
ment is  made  by  the  city  as  a  convenient  mode  of  exercising  a  function 
of  government ;  their  duties  are  to  preserve  the  good  order  and  provide 
for  the  safety  of  the  people  of  the  city. ' 
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"In  Haney  v.  Cofran,  94  Kan.  332,  at  page  334,  146  Pac.  1027,  at 
page  1028,  it  was  said  in  the  opinion: 

' '  '  There  is  no  end  of  authority  that  a  policeman  is  a  public  officer 
(citing  cases).  *     *     In  many  respects   a  policeman  is   a  municipal 

officer,  but  in  other  and  important  respects  the  legislature  and  the 
courts  have  raised  him  out  of  the  class  of  a  mere  subordinate  or  em- 
ployee like  a  fieldman  of  a  local  department  of  health  (Jagger  v. 
Green,  90  Kan.  153,  133  Pac.  174),  or  a  cellhouse  man  at  the  penitentiary 
(Jones  v.  Botkin,  92  Kan.  242,  139  Pac.  1198).' 

' '  The  primary  purpose  in  the  enactment  of  the  Compensation  Acts 
has  been  considered  in  former  decisions.  In  McEoberts  v.  Zinc  Co.,  93 
Kan.   364,   366,   144   Pac.   247,   248,   it  was   said: 

"  'In  the  enactment  of  the  Compensation  Law  the  legislature  recog-  » 
nized  that  the  common-law  remedies  for  injuries  sustained  in  certain 
hazardous  industries  were  inadequate,  unscientific,  and  unjust,  and 
therefore  a  substitute  was  provided  by  which  a  more  equitable  adjustment 
of  such  loss  could  be  made,  under  a  system  which  was  intended  largely 
to  eliminate  controversies  and  litigation  and  place  the  burden  of  acci- 
dental injuries  incident  to  such  employment  upon  the  industries  them- 
selves, or  rather  upon  the  consumers  of  the  products  of  such  industries. ' 

' '  See  also,  Menke  v.  Hauber,  supra.  The  theory  is  that  the  employer 
who  obtains  a  profit  from  the  labor  of  workmen  may  very  easily  add 
to  the  cost  of  the  manufactured  goods  a  limited  amount  to  cover  the 
cost  of  compensation  to  the  workmen  injured  in  certain  hazardous 
employments,  and  thus,  without  loss  to  himself,  the  burden  may  be 
distributed  upon  the  consumers  which  constitute  the  public.  Many  good 
reasons  might  be  suggested  for  including  within  the  scope  of  the  Act 
workmen  employed  in  hazardous  enterprises  by  cities  engaged  in  con- 
ducting a  business  for  profit,  as  electric  light  or  water  works  plants, 
because  a  city,  like  any  private  individual  engaged  in  trade  or  business, 
could  pass  on  to  the  public  at  large  the  burden  by  adding  to  the  cost 
of  the  service.  But  where  a  city  is  engaged  merely  in  the  exercise  of 
its  governmental  functions,  we  think  it  clear  that  the  workman,  no  matter 
how  hazardous  his  employment,  would  not  come  within  the  spirit  and 
purpose  of  the  Compensation  Act  any  more  than  the  clerks  and  stenog- 
raphers in  the  case  of  Udey  v.  City  of  Winfield,  supra.  So  that,  even 
though  a  policeman  be  regarded  as  a  workman  in  the  employ  of  the 
city,  and  notwithstanding  the  performance  of  his  duties  places  him  at 
times  in  a  dangerous  and  hazardous  situation,  still  the  employer,  the  city, 
is  not  engaged  in  trade  or  business,  and  therefore  a  policeman  is  not 
within  either  the  spirit  or  letter  of  Section  2  of  the  Act,  which  limits 
its  application  to  persons  employed  for  the  purpose  of  the  employer's 
trade  or  business. 

' '  In  operating  electric  light  and  power  plants  and  water  works 
systems,  cities  are  engaged  in  the  exercise  of  their  proprietary  functions, 
while  in  enforcing  the  laws  of  the  state  against  crime  they  are  exercising 
a  purely  governmental  function.  This  proposition  is  so  elementary  as 
not  to  require  the  citation  of  authority. ' ' 

Our  own   Supreme   Court  has  held  that  a  policeman  is  a   public   officer,   State 
ex  rel.   Quintin  v.   Edwards,   38   Mont.   250,   99  Pac.   940 ;    and  that   a   fireman  is 
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not  a  municipal  officer.  State  ex  rel.  Driffill  v.  City  of  Anaconda,  41  Mont. 
577,  111  Pac.  345.  In  Blynn  v.  City  of  Pontiac,  185  Mich.  35,  151  N.  W. 
681,  8  N.  C.  C.  A.  793,  it  was  held  that  a  policeman  was  not  an  "employee" 
of  the  city  within  the  contemplation  of  the  Compensation  Act,  but  was  an 
' '  officer ' '  holding  an  office  of  public  trust.  In  relation  to  the  distinction 
between  an  officer  and  an  employee,  the  following  quotations  from  the  opinion 
in  this  case  are  instructive: 

' '  Chief  Justice  Marshall  distinguished  an  office  from  a  simple  employ- 
ment in  the  case  of  United  States  v.  Maurice,  2  Brock,  96,  102,  102,  Fed. 
Cas.  No.  15,  747,  as  follows: 

"  'Although  an  office  is  an  'employment,'  it  does  not  follow  that 
every  employment  is  an  office.  A  man  may  be  certainly  employed  under 
a  contract,  express  or  implied,  to  do  an  act,  or  perform  a  service,  with- 
out becoming  an  officer.  But  if  the  duty  be  a  continuing  one,  which 
is  defined  by  rules  prescribed  by  the  government,  and  not  by  contract, 
which  an  individual  is  appointed  by  government  to  perform,  who  enters 
on  the  duties  appertaining  to  his  station,  without  any  contract  defining 
them,  if  those  duties  continue,  though  the  person  be  changed,  it  seems 
very  difficult  to  distinguish  such  a  charge  or  employment  from  an  office, 
or  the  person  who  performs  the  duties  from  an  officer. ' 

' '  In  the  case  of  Thropp  v.  Langdon,  40  Mich.  673,  Mr.  Justice  Cooley 
expresses  the  distinction  as   follows : 

' '  '  The  officer  is  distinguished  from  the  employee  in  the  greater 
importance,  dignity,  and  independence  of  his  position ;  in  being  required 
to  take  an  official  oath,  and  perhaps  to  give  an  official  bond;  in  the 
liability  to  be  called  to  account  as  a  public  offender  for  misfeasance 
or  nonfeasance  in  office,  and  usually,  though  not  necessarily,  in  the 
tenure  of  his  position. '  ' ' 

In  two  Minnesota  cases,  State  ex.  rel.  City  of  Duluth  v.  District  Court,  158 
N.  W.  790  and  791,  it  was  held  that  both  a  policeman  and  a  fireman  were  under 
the  Compensation  Act,  but  this  was  based  upon  a  section  of  the  Minnesota  Act 
including  as  employees  or  workmen,  every  person  in  the  service  of  a  city  under 
any  appointment  or  contract  for  hire.  In  Sibley  v.  State,  89  Conn.  682,  96  Atl. 
161,  L.  R.  A.  1916,  C.  1087,  it  was  held  that  a  sheriff  is  not  an  "employee" 
of  the  state  within  the  Compensation  Act.  The  following  is  from  the  opinion 
of  the  Court  in  this  case : 

"We  do  not  agree  with  the  claimant  in  the  suggestion  that  compensa- 
tion  by  the   state  to   public   officers  in   case   of   their   injury   while   em- 
ployed about  their  duties  is  within  the  intent  and  spirit  of  the  Compen- 
sation Act.     Its  title,  Workmen 's  Compensation  Act,  its  history  showing 
at   whose   instigation   such    acts   were   brought    forward    and    passed,    the 
considerations  which  were  urged  in  support  of  them,  as  well  as  the  fact 
that  in  nearly  all  of  the  states  which  have  compensation  acts  such  officers 
and   their   dependents   are   excluded   from   compensation   under   them,   are 
a  sufficient   answer   to   the  suggestion. ' ' 
In  White  v.  City  of  Boston,    (Mass.)    Ill  N.  E.   481,  a  city  janitor  was  held 
to  be  under  the  act,  and  in  Lesuer  v.   City   of  Lowell,    (Mass.)    Ill   N.   E.   483, 
a   teacher   employed    at    an   annual   salary    in   the    automobile    department    of   an 
industrial    and    vocational    school    maintained    by    the    City    of   Lowell,    his    work 
being   to  teach   and   demonstrate   the   theoretical   and   practical   use   of   mechanics 


OO  OPINIONS    OF    THE    ATTORNEY    GENERAL 

as  applied  to  the  use  of  tools,  appliances  and  machinery  in  repairing  automobiles, 
was  held  not  to  be  a  "laborer,"  "workman"  or  "mechanic"  within  a  statute 
extending   the   Workmen 's    Compensation  Act   to   certain   city   employees. 

Sections  3216  to  3218,  inclusive,  of  the  Revised  Codes  specify  the  different 
offices  of  cities  and  towns.  By  Section  3259,  the  city  or  town  council  has 
power  (1)  to  pass  all  ordinances  necessary  for  the  government  or  management 
of  the  affairs  of  a  city  or  town  and  for  the  execution  of  the  powers  vested  in 
the  body  corporate,  and  also  (47)  to  fix  the  compensation  and  to  prescribe  the 
duties  of  all  officers  and  other  employees  of  the  city  or  town,  subject  to  the 
limitations  mentioned  in  the  Codes.  There  will  thus  be  many  persons  in  the 
service  of  a  city  or  town  by  virtue  of  some  ordinance  fixing  their  duties  and 
providing  for  their  pay,  that  for  some  purposes  might  be  considered  as  officers 
of  a  city,  and  yet  for  the  purposes  of  the  Compensation  Act  would  be  considered 
as  employees  engaged  in  hazardous  work. 

Section  2957  of  the  Eevised  Codes  as  amended  by  Chapter  112  of  the  1913 
Session  Laws,  provides  that  the  officers  of  a  county  are  a  treasurer,  a  county 
clerk,  a  clerk  of  the  district  court,  a  county  auditor,  except  in  the  6th,  7th  and 
8th  class  counties,  a  county  attorney,  a  surveyor,  a  coroner,  a  public  adminis- 
trator, an  assessor,  a  county  superintendent  of  schools  and  a  board  of  county 
commissioners. 

You  will  notice  that  in  Section  6  (j)  of  our  Act,  the  word  "every"  is  used 
in  connection  with  the  definition  of  the  term  "employee."  While  in  Section 
3  (e),  making  Plan  3  compulsory  upon  public  corporations,  it  simply  states 
that  Plan  3  shall  apply  "to  both  employer  and  employee."  If  the  legislature 
had  intended  that  all  employees  of  a  public  corporation  should  come  under  and 
be  entitled  to  the  benefits  of  the  Act,  it  could  very  easily  have  used  the  words 
"upon  both  employer  and  all  employees."  Reading  these  two  sections  together, 
Sections  3  (e)  and  6  (j),  it  would  seem  that  it  was  the  intention  of  the  legis- 
lature to  extend  the  benefits  of  the  Act  to  all  employees  of  a  public  corporation 
engaged  in  a  hazardous  employment,  and  if  such  public  corporation  is  conducting 
a  business  or  is  engaged  in  work  classified  as  hazardous,  all  of  the  employees 
in  that  work  or  in  that  department  are  under  the  Act.  In  most  cases  the  de- 
termination of  the  question  of  whether  or  not  an  employee  is  under  the  Act, 
depends  upon  the  facts.  If  a  public  corporation  is  conducting  a  work  or  occupa- 
tion classified  as  hazardous  by  Sections  4  and  5  of  the  Act,  all  of  the  employees 
in  that  department  are  under  the  Act,  exactly  the  same  as  though  such  work 
or  occupation  was  conducted  by  a  private  corporation  rather  than  by  a  public 
corporation,  and  the  wages  of  all  such  employees  would  be  considered  in  computing 
the  assessments  to  be  paid  into  the  Industrial  Accident  Fund.  This  view  is 
supported  by  the  following  statement  in  the  ease  of  Lewis  and  Clark  County  v. 
Industrial  Accident  Board,  52  Mont,  on  page  11,  155  Pac.  268: 

"They  therefore  employed  the  term  'workmen'  in  the  title  to  this 
Act  in  its  generic  sense  and  intended  thereby  to  include  all  employees 
of  a  county,  as  well  as  the  servants  of  individuals  or  private  corpora- 
tions engaged  in  the  extra  hazardous  occupations  enumerated  in  the 
Act." 

It  therefore  occurs  to  me  that  the  determination  of  the  first  case  above 
mentioned  depends  upon  the  facts  and  is  a  question  to  be  determined  by  your 
Board.  If  Mr.  Gallagher,  as  an  employee  of  the  city  of  Butte,  was  engaged 
in  hazardous   work  within   the  meaning   of  our   Act,   and  while   in   the   course   of 
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such  employment  suffered  an  accidental  injury  arising  out  of  the  employment, 
he  is  entitled  to  compensation.  If  Mr.  Gallagher  has  not  been  reported  upon 
the  payrolls  of  the  city  of  Butte,  such  payrolls  should  be  adjusted  not  only  to 
include  him,  but  all  other  employees  of  the  city  engaged  in  hazardous  work. 
It  occurs  to  me  that  this  city  and  all  other  cities  and  public  corporations,  should 
report  to  your  Board  their  entire  payroll  and  then  assessments  should  be  based 
upon  the  payrolls  of  those  who  are  within  the  terms  of  the  Compensation  Act 
as  above  indicated. 

What  I  have  stated  above  with  reference  to  the  Gallagher  case  applies  equally 
as  well  to  the  case  of  Dr.  Easton. 

Although  farm  laborers  and  those  engaged  in  agricultural  pursuits  are  not 
entitled,  ordinarily,  to  the  benefits  of  the  Workmen's  Compensation  Act,  it 
occurs  to  me  that  Mr.  Shellum  is  entitled  to  compensation  for  the  reason  that  he 
suffered  an  accidental  injury  while  engaged  in  hazardous  work  for  a  public 
corporation.  It  will  doubtless  be  necessary  for  an  adjustment  of  the  payrolls 
to  be  made  on  the  part  of  the  Agricultural  College,  so  as  to  include  all  of  its 
employees  who  are  engaged  in  hazardous  work.  Of  course,  many  employees 
may  not  be  engaged  in  hazardous  work  except  during  a  small  paTt  of  the  year 
and  their  payrolls  should  be  computed  for  that  portion  of  the  year. 

Although  a  city  engineer  would  ordinarily  be  considered  a  city  official,  yet 
if  his  duties  require  him  to  inspect  construction  work  or  excavations,  or  the 
installation  of  wires  or  any  other  hazardous  work,  I  believe  that  he  should  be 
included  in  the  payrolls  of  the  city  and  that  an  assessment  should  be  made  upon 
sueh  payrolls,  and  that  in  case  he  suffers  an  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment,  he  is  entitled  to  compensation. 

In  the  case  of  Mr.  Arnott  and  Mr.  Williams,  employees  of  the  State  Fish 
and  Game  Commission  and  the  State  Highway  Commission,  respectively,  if  your 
Board  determines  that  these  men  have  suffered  accidental  injuries  arising  out 
of  and  in  the  course  of  their  employment  and  are  engaged  in  work  denominated 
hazardous,  I  believe  that  they  are  entitled  to  compensation.  In  this  connection, 
1  would  suggest  that  your  Board  require  the  State  Fish  and  Game  Commission 
and  the  State  Highway  Commission  to  report  their  payrolls  to  the  end  that  your 
Board  may  make  proper  assessment  thereon,  and  such  assessments  should  be  paid 
into  the  Industrial  Accident  Fund  in  accordance  with  the  provisions  of  Section 
3    (e)    of  the  Act. 

Eespectfully, 

S.   C.   FORD, 

Attorney    General. 

Workmen's  Compensation  Act.  Accidental  Drowning.  Independ- 
ent Contractor,  Who  Is. 

Where  one  is  to  receive  a  lump  sum  for  the  performance  of  some 
employment,  he  is  not  necessarily  thereby  rendered  an  independent 
contractor. 

August  30,  1919. 
Industrial  Accident  Board, 

Helena,   Montana. 
Gentlemen : 

You  have  submitted  to  me  the  files  and  correspondence  in  connection  with 
the   accidental   drowning   of  Nicholas   B.   McKelvie   in   Yellowstone   County,   from 
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which  I  gather  the  following  facts:  That  an  obstruction  of  brush  and  logs  had 
formed  under  the  pier  of  the  Duck  Creek  bridge  in  Yellowstone  county,  and  that 
the  road  supervisor  of  the  district,  Hectar  Ross,  was  ordered  by  the  Board  of 
County  Commissioners  to  remove  the  same;  that  he  saw  Mr.  McKelvie  and 
engaged  him  to  remove  the  same;  that  he  was  to  be  paid  therefor  the  sum  of 
$5.00.  There  was  no  time  fixed  with  which  the  work  was  to  be  done,  nor  so  far 
as  the  correspondence  shows,  was  there  any  further  direction  in  regard  to  the 
matter.  It  appears  he  made  one  attempt  to  remove  the  obstruction  but  the 
water  being  too  high,  he  waited  until  July  26th,  1919,  when  he  again  attempted 
to  remove  the  obstruction,  and  in  doing  so  was  drowned.  The  claim  for  compen- 
sation under  the  Workmen 's  Compensation  Act  was  in  due  time  presented  to 
the  Board. 

The  question  is:  Does  the  deceased,  by  reason  of  the  manner  of  his  employ- 
ment or  the  nature  of  the  work  to  be  performed,  come  within  the  provisions  of 
the  Act?  That  the  nature  of  the  work  is  clearly  within  the  provisions  of  the 
Act  and  the  amendments  thereto  will  be  admitted. 

The  general  rule  as  to  what  constitutes  an  independent  contractor  is  well 
stated  in  a  former  opinion  of  this  office  referred  to  in  -your  letter.  See  7 
Opinions  of  Attorney  General,  pages  6  and  7.     It  is  said  there: 

' '  The  decisive  test  is :  Who  has  the  right  to  direct  what  shall  be  done 
and  when  and  how  it  shall  be  done?" 

It  is  not  the  fact  of  actual  interference  with  the  control  but  the  right  to 
interfere  that  makes  the  difference  between  an  independent  contractor  and  a 
servant  or  agent. 

It  is  easy  to  give  general  directions  but  not  always  easy  to  apply  them  to 
the  facts  of  the  particular  ease.  All  the  circumstances  should  be  taken  into 
consideration.  In  this  case  did  the  county  or  the  road  supervisor  have  the  right 
to  control,  even  though  he  was  not  present  and  actually  doing  so?  The  employer 
may  leave  to  the  employee  the  mode  and  details  of  doing  the  work.  Markovieh 
vs.  N.  P.  Ry.  Co.  174  Pac.  183.  In  this  regard  it  would  appear  that  the  nature 
and  extent  of  the  work  to  be  performed  would  not  require  active  and  present 
supervision  more  than  in  any  case  of  ordinary  employment  where  men  were  set 
to  work  to  do  a  certain  thing.  The  doing  of  any  ordinary  work  as  plowing  a 
road  or  shoveling  dirt  might  reasonably  be  left  to  the  one  doing  it  without 
active  present  supervision,  for  a  certain  length  of  time.  In  the  present  case 
the  deceased  was  not  doing  an  act  of  constructive  employment.  The  removing 
of  the  brush  and  driftwood  from  the  pier  was  all  that  was  necessary,  what  was 
done  with  it  was  of  no  consequence.  Was  it  possible  in  this  case  to  give  all  the 
directions  necessary  at  the  time  the  agreement  was  made  by  the  road  supervisor 
and  were  any,  in  fact,  given?  Was  the  work  estimated  by  the  supervisor  at  a 
certain  amount,  who  left  the  doing  of  it  until  such  time  as  it  could  reasonably 
be  done  with  safety?  In  determining  this  matter,  some  reference  might  properly 
be  made  to  the  duties  of  a  road  supervisor,  which  will  be  found  in  Sections  6,  7 
and  8  of  Chapter  141,  1915  Session  Laws.     Section  6  reads  as  follows: 

' '  Whenever  it  becomes  necessary  for  any  road  supervisor,  in  the 
construction  or  repairing  of  any  public  highway  in  his  district,  to  secure 
the  assistance  of  other  persons,  teams  and  implements,  and  to  contract  as 
to  the  price  to  be  paid  therefor,  which  must  not  exceed  the  rate  of  four 
dollars    ($4.00)    per  day  of  eight  hours   for  each  person  and  six  dollars 
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($6.00)  per  day  of  eight  hours  for  man  and  team;  but  the  time  taken  by 
such  person  or  teams  in  going  to  and  from  the  place  of  labor  shall  not 
be   included  within  such   period  of  eight   hours. ' ' 

Section  7  reads  as  follows: 

"Whenever  any  public  highway  becomes  obstructed  from  any  cause, 
or  any  bridge  need  repairing  or  becomes  dangerous  for  the  passage  of 
teams  or  travelers,  the  Board  of  County  Commissioners,  or  the  supervisor 
of  the  road  district,  if  there  be  one,  upon  being  notified  thereof,  must 
forthwith  cause  such  obstruction  to  be  removed,  or  bridge  repaired,  for 
which  purpose  such  person  as  the  Board  of  County  Commissioners  may 
designate  or  the  road  supervisor  of  the  district  may  order  out  such 
number  of  inhabitants  of  the  district  as  may  be  necessary  to  aid  in 
removing  such  obstruction  or  repairing  such  bridge ;  or  if  any  person 
after  having  three  days'  notice,  whether  said  notice  be  oral  or  written, 
who  being  physically  able  to  respond,  shall  fail  to  be  present  at  the 
time  and  place  designated,  or  who,  having  attended,  refuses  to  obey 
the  direction  of  the  person  in  charge  of  the  work,  or  passes  his  time  in 
idleness,  or  inattention  to  the  duty  assigned  to  him,  shall  be  liable  to 
punishment  as   for  a  misdemeanor. ' ' 

It  will  be  seen  that  the  supervisor 's  power  to  contract  is  limited  to  the  per 
diem  to  be  paid.  The  removal  of  the  obstruction  was  one  of  the  obvious  duties 
of  the  road  supervisor,  but  by  direction  of  the  board  and  by  direction  of  the 
law,  and  had  he  personally  performed  the  act,  and  in  doing  so  lost  his  life,  there 
is  little  doubt  that  his  lawful  representative  would  be  entitled  to  the  benefits 
of  the  Act. 

While  the  fixing  of  a  lump  sum  is  an  element  in  determining  whether  one 
is  an  independent  contractor  or  an  employee,  it  is  not  conclusive  in  the  test  as 
to  the  relationship.  One  may  be  an  independent  contractor,  though  not  to  be  paid 
a  lump  sum  for  his  work,  as  where  paid  by  the  day.  On  the  other  hand,  a 
person  is  not  an  independent  contractor  merely  because  paid  by  the  piece  or 
job.  26  Cyc.  1551  (E).  Neither  is  an  employee  an  independent  contractor 
merely  because  he  furnishes  the  appliances  and  materials.  Adams  Express 
Company  v.  Schoefield,  64  S.  W.  903. 

The  foregoing  rules  of  law  are  stated  in  order  to  assist  you  in  determining 
whether,  under  the  facts,  the  deceased  was  an  independent  contractor,  for,  in 
this  case,  the  right  to  control  and  direct  what  is  done  is  more  of  a  question  of 
fact  than  law  and  is  for  your  office  to  decide  under  the  circumstances.  It  would 
appear  that  the  facts  here  presented  are  not  inconsistent  with  the  relation  of 
employer  and  employee.     However,  this  is  for  your  office  to  determine. 

Respectfully, 

S.  C.  FOKD, 

Attorney   General. 
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Workmen's  Compensation  Act.  Loss  of  Fingers,  Compensation 
for.    Prior  Accident. 

Where  an  employee,  who  has  lost  fingers,  suffered  the  loss  of  two 
additional  fingers  by  an  accident,  which  would  have  severed  the 
others  had  they  been  in  place,  is  entitled  to  compensation  for  the 
whole  hand,  less  the  proportionate  value  of  the  remaining  portion 
of  the  hand. 

Sept.  2nd,  1919. 
Industrial  Accident  Board, 

Helena,  Montana. 
Gentlemen : 

You  have  submitted  to  me  the  files  and  letters  in  the  case  of  Andrew  E.  Bart 
for  accidental  injury  to  his  left  hand  while  operating  a  jointer.  The  particular 
injury  suffered  by  this  accident  was  the  severing  of  the  entire  thumb  and  little 
finger  and  the  remaining  stump  of  the  ring  finger  of  the  left  hand.  The  re- 
mainder of  the  ring  finger  and  the  index  and  middle  fingers  had  been  lost  in  a 
previous  accident. 

The  question  is:  To  what  compensation  is  the  employee  entitled?  It  appears 
he  drew  the  regular  scale  of  wages  for  such  work  and  presumably  was  able  to 
perform  his  duties  in  a  satisfactory  manner  notwithstanding  the  loss  of  the 
fingers  above  referred  to.  The  fact  that  he  was  following  his  usual  vocation 
shows  that  he  had  attained  such  a  degree  of  efficiency  in  the  use  of  the  remain- 
ing portion  of  his  hand  as  to  not  prevent  him  from  earning  his  living  in  the  same 
manner  as  before  it  occurred,  and  that  his  earning  power  as  a  laborer  had  not 
been  reduced.  It  is  also  apparent  from  an  examination  of  the  illustration  shown 
on  the  attending  physician 's  report  that  the  revolving  blade  that  cut  off  a 
rhumb  and  little  finger  and  remaining  stub  of  the  ring  finger  of  the  hand 
would  also  have  cut  off  the  other  fingers  had  they  been  in  place.  However, 
the  right  to  compensation  does  not  depend  upon  the  salary,  though  the  amount 
thereof  within  certain  limits  does.  Section  16  (1)  of  the  Workmen's  Compensa- 
tion Act  fixes  certain  compensation  for  specific  injuries,  being  one-half  the 
wages  received  at  the  time  of  the  accident,  not  exceeding  $12.50  per  week.  For 
the  loss  of  a  hand  one  hundred  and  fifty  weeks.  The  hand  is  defined  by  lex- 
icographers as  composed  in  part  of  the  fingers.  It  consists  of  the  metacarpus 
or  palm  and  the  digits  or  fingers,  and  may  include  the  carpus  or  wrist.  Gerhart 
v.  Metropolitan  Light  and  Eailway  Co.,  112  S.  W.  12  and  13. 

Employee  who  had  previously  lost  part  of  one  finger  but  nevertheless  had 
use  of  hand  who  as  a  result  of  later  injury  not  resulting  in  total  severance, 
totally  lost  use  of  hand,  held  entitled  to  compensation  for  total  loss  of  use  of 
hand,  though  with  mechanical  appliances  he  could  perform  some  manual  labor. 
Mark  Mfg.  Co.  v.  Ind.  Accd.  Coram.,  12  N.  E.  84. 

Where  an  employee  who  was  near-sighted  and  had  only  fifty  per  cent  vision, 
lost  the  use  of  an  eye,  it  was  not  error  to  allow  compensation  for  the  loss  of 
an  eye  as  against  a  claim  that  she  had  lost  only  fifty  per  cent  of  vision.  Hobart  's 
v.   Columbia  Shirt  Co.,   173  N.  Y.  606. 

Where  an  employee  as  a  result  of  an  injury  lost  four  of  his  fingers  on  the 
right  hand,  the  Industrial  Commission  was  authorized  under  the  statute  to 
estimate  the  proportionate  loss  of  the  use  of  claimant 's  hand.  Birman  v.  Re- 
liance Metal  Co.,  175  N.  Y.  S.  838. 
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Where,  because  of  injury,  it  was  necessary  to  amputate  the  index,  middle  and 
ring  fingers  of  the  hand,  back  of  the  head  of  the  metacarpal  bones,  and  the  little 
finger  at  the  second  joint,  the  fleshy  part  of  the  thumb  also  being  injured, 
compensation  for  the  injury  should  have  been  awarded  as  for  loss  of  fingers 
and  not  for  total  loss  of  use  of  hand.  Barringer  v.  Clack,  172,  N.  Y.  S.  398; 
Lovalo  v.  Mich.  Stamping  Co.,  167  N.  W.  904. 

It  is  therefore  apparent  that  compensation  should  be  for  the  whole  hand  less 
the  proportionate  value  of  the  remaining  portion  of  the  hand. 

Eespectfully, 

S.   C.   FORD, 

Attorney   General. 

Workmen's  Compensation  Act.  Employees,  Who  Are,  for  As- 
sessment Purposes.     Firemen. 

Firemen  who  are  excluded  from  the  benefits  of  the  Firemen's  As- 
sociation, should  be  included  in  the  city  pay  roll  for  assessment 
purposes  under  the  Workmen's  Compensation  Act. 

Sept.  23,   1919. 
Hon.   A.  E.   Spriggs,  Chairman, 
Industrial  Accident  Board, 
Helena,  Montana. 
Dear  Sir: 

In  your  letter  to  this  office  of  August  29th  you  requested  an  opinion  under 
the  provisions  of  Section  4  (a)  of  the  Workmen's  Compensation  Act,  as  amended 
by  the  1919  Session,  as  to  who  are  now  included  as  employees  to  be  reported  for 
assessment  purposes. 

This  Act  was  then  construed  without  reference  to  the  provisions  of  Chapter 
129  of  the  1911  Session  Laws  as  amended  by  Chapter  66  of  the  1919  Session 
Laws.  You  now  call  my  attention  to  the  latter  Act  and  particularly  to  Sections 
8  and  9,  as  amended  by  said  Chapter  66. 

In  the  former  opinion  it  was  held  that  eliminating  public  officers  it  now 
applied  to  every  employee  of  a  municipal  corporation  when  a  single  employee 
was  engaged  in  hazardous  occupation. 

In  this  state  firemen  are  held  not  to  be  public  officers  and  therefore  would 
come  within  this  general  rule  were  it  not  for  the  provision  of  Section  9  of 
Chapter  66,  which  provides  that  the  Firemen 's  Relief  Association  may  pay  out 
service  pensions  as  designated  by  its  by-laws  under  the  provisions  of  this  Act, 
not  exceeding  one-half  of  the  monthly  salary  of  the  pensioner.  Nothing  herein 
contained  shall  be  construed  as  permitting  any  member  of  a  fire  department 
relief  association  receiving  benefits  or  allowances  under  the  provisions  of  this 
Act  and  at  the  same  time,  for  the  same  casualty,  or  allowance  under  the 
Workmen's  Compensation  Act.  Under  Section  8  of  this  Act  a  service  pension 
may  be  paid  (1)  to  each  of  its  members  who  have  heretofore  or  may  hereafter 
retire,  (2)  or  has  reached  or  shall  hereafter  reach  the  age  of  fifty  years,  and 
who  has  done  or  shall  do  active  duty  for  twenty  years  or  more,  or  who,  under 
the  by-laws,  may  be  entitled  to  a  pension. 

This  Act  provides  that  its  funds  shall  be  dispensed  for  only  the  following 
purposes : 
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(1)  For  use  of  sick,  injured  or  disabled  firemen  of  any  fire  department 
and  their  widows  and  orphans. 

(2)  For  the  payment  of  pensions  as  provided  in  Sections  8  and  9.  Section 
6  of  the  Act  excludes  from  its  benefits  substitutes,  probationers  and  any  fire- 
man not  a  member  of  the  association,  where  the  city  has  an  association. 

The  Workmen 's  Compensation  Act  provides  for  compensation  for  accidental 
injury  occurring  in  the  course  of  employment,  and  in  ease  of  death  payment  is 
made  to  dependents. 

The  Disability  Fund  Act  does  not  limit  the  benefits  paid  to  injury  or  dis- 
ability caused  by  or  in  the  course  of  employment,  but  is  much  broader,  and  not 
only  includes  these  but'  also  includes  sickness,  and  provides  that  widows  and 
orphans  of  deceased  firemen  may  receive  a  pension. 

Section  9,  before  amendment,  contained  a  provision  limiting  service  pensions 
to  members  not  entitled  thereto  under  the  provisions  of  Sections  8,  to  such 
members  as  are  permanently  disabled,  and  upon  the  removal  of  disability,  such 
pension  should  cease.  This  provisio  was  omitted  on  amendment  and  the  effect 
would  be  to  allow  pensions  to  those  disabled,  whether  permanently  or  partially. 
This  section  now  provides  that  every  Fireman 's  Relief  Association     *  and 

every  board  of  trustees  may  pay  out  of  any  funds  heretofore  or  hereafter  re- 
ceived, service  pensions  in  such  amounts  and  in  such  manner  as  its  by-laws  shall 
designate,  under  the  provisions  of  this  Act,  not  exceeding  one-half  the  sum 
last  received  as  a  monthly  salary.  The  pension  provided  for  cases  set  out  in 
Section  8  cannot  be  paid  to  any  persons  while  he  remains  a  member  of  the  de- 
partment nor  while  receiving  other  relief.  This  is  not  true  as  to  the  pension 
provided  for  in  Section  9,  which  would  allow  a  pension  for  disability  or  injury, 
and  while  recovering  from  the  same.  In  the  case  of  permanent  partial  or 
permanent  total  disability,  a  pension  might  be  paid  either  under  the  provisions 
of  Section  8  or  Section  9.  It  is  apparent,  therefore,  that  the  Disability  Fund 
Act  covers  all  cases  that  the  Workmen 's  Compensation  Act  covers,  as  well  as 
additional  ones,  and  is  more  liberal  in  its  benefits.  In  the  case  of  public  cor- 
porations, assessments  under  the  Compensation  Act  come  from  public  funds. 
This  is  also  true  of  the  Firemen's  Disability  Fund,  as  the  injustice  of  allowing 
compensation  under  both  acts  was  apparent ;  the  manifest  intent  of  the  legis- 
lature by  the  amendment  to  Section  9  by  the  1919  Session  Laws  was  to  eliminate 
these  payments.  But  as  it  is  unjust  to  require  two  premiums  to  be  paid  where 
compensation  can  be  had  from  but  one,  it  would  seem  that  firemen  belonging 
to  an  association  should  be  eliminated  from  the  payroll  required  to  be  furnished 
for  assessment  purposes.  As  probationers,  substitutes  and  firemen  not  belonging 
to  the  association  are  excluded  from  the  benefits  of  the  disability  fund,  all  such 
should  be  included  in  the  city  payroll  to  your  office. 

In  this,-  as  well  as  in  the  case  of  employees  of  municipal  corporations,  as 
distinguished  from  officers,  all  doubtful  cases  should  be  included  in  the  payroll 
since  the  Act  should  be  liberally  construed  to  affect  its  manifest  purpose  and 
the  same  rule  as  who  are  assessable  under  the  Act  must  be  applied  in  determining 
who  are  entitled  to  benefits,  otherwise,  someone  will  derive  benefits  for  which 
someone  else  has  paid. 

Respectfully, 

S.   C.   FORD, 

Attorney    General.  ' 
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Workmen's  Compensation  Act.  Officer,  Who  Is.  Matron  of 
State  Industrial  School. 

Where  matron  of  industrial  school  is  performing  an  act,  not  in 
the  exercise  of  a  function  of  government,  she  should  be  treated  as 

an  employee. 

Sept.  26,  1919. 
Hon.  A.  E.  Spriggs,  Chairman, 
Industrial   Accident   Board, 
Helena,  Montana. 
Dear  Sir : 

You  have  submitted  to  me  the  case  of  the  matron  of  the  State  Industrial 
School  at  Miles  City,  who,  in  the  course  of  her  employment,  sustained  a  com- 
pound fracture  of  the  leg.  The  question,  therefore,  is  whether  the  matron  is 
an  officer  and  therefore  excluded  from  the  benefits  of  the  Workmen's  Compen- 
sation Act  as  heretofore  construed,  or  an  employee  of  the  state  and  therefore 
one  who  should  be  included  in  the  assessment  payroll  and  conversely  entitled  to 
the  benefits  of  the  Act  through  accidental  injury  sustained  in  the  course  of 
her  employment. 

I  admit  that  it  is  not  an  easy  matter  to  apply  general  rules  as  to  who  are 
officers  and  who  are  employees  in  each  particular  case.  There  is,  in  fact,  no 
hard  and  fast  comprehensive  rule  defining  officers. 

Some  of  the  definitions  are  as   follows : 

(a)  Public  officer  is  the  right,  authority  and  duty,  created  and 
conferred  by  law,  by  which  for  a  given  period,  either  fixed  by  law  or 
enduring  at  the  pleasure  of  the  creating  power,  an  individual  is  invested 
with  some  portion  of  the  sovereign  functions  of  government,  to  be  ex- 
ercised by  him  for  the  benefit  of  the  public.  The  individual  so  invested 
is  a  public   officer. 

Mechem  on  Public  Offices  and  Officers. 

(b)  A  public  office  differs  in  material  particulars  from  a  public 
employment,  for,  as  was  said  by  Chief  Justice  Marshall,  "although 
an  office  is  an  employment,  it  does  not  follow  that  every  employment 
is  an  office.  A  man  may  certainly  be  employed  under  a  contract,  express 
or  implied,  to  perform  a  service  without  becoming  an  officer. ' ' 

"We  apprehend  that  the  term  'office,'  "  said  the  judge  of  the 
Supreme  Court  of  Maine,  ' '  implies  a  delegation  of  a  portion  of  the  sov- 
ereign power  to,  and  the  possession  of  it  by,  the  person  filling  the 
office ;  and  the  exercise  of  such  power  within  legal  limits  constitutes 
the  correct  discharge  of  the  duties  of  such  office.  The  power  thus 
delegated  and  possessed  may  be  a  portion  belonging  sometimes  to  one 
of  the  three  great  departments  and  sometimes  to  another ;  still  it  is  a 
legal  power  which  may  be  rightfully  exercised,  and  in  its  effects  it  will 
bind  the  rights  of  others,  and  be  subject  to  revision  and  correction  only 
according  to  the  standing  laws  of  the  state.  An  employment  merely  has 
none  of  these  distinguishing  features.  *   *  * " 

"The  officer  is  distinguished  from  the  employee,''  said  Judge  Cooley, 
"in  the  greater  importance,  dignity  and  independence  of  his  position;  in 
being   required  to  take   an  official  oath,  and  perhaps  to  give  an  official 
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bond ;  in  the  liability  to  be  called  to  account  as  a  public  offender  for 
misfeasance  or  non-feasance  in  office,  and  \isually,  though  not  necessarily, 
in  the  tenure  of  his  position.  In  particular  cases,  other  distinctions  will 
appear  which  are  not   general." 

Section  9791  of  the  Revised  Codes  provides  for  the  employment  of  a  competent 
person  (a  male)  who  shall  be  known  as  director  of  the  Montana  State  Industrial 
School. 

It  shall  be  the  duty  of  the  director  to  take  charge  of  the  school  and  he  shall 
also  have  immediate  control  of  the  male  department  of  said  school  and  shall  by 
and  with  the  consent  of  the  board  of  trustees,  employ  a  matron,  who  shall 
have  immediate  control  of  the  female  department  of  the  school,  and  the  director 
shall  also  employ  such  other  officers  and  teachers  as  may  be  necessary  for  the 
management  of  the  school. 

Section  792  provided  that  the  salary  of  the  director  shall  be  $1500.00  per  year 
and  the  salary  of  the  matron  and  other  employees  of  the  school  shall  be  fixed  by 
the  board.  The  matron  shall  be  directly  accountable  to  the  director  for  the 
management   of   the   female   department   of  the  school. 

The  director  is  required  to  give  a  bond  and  holds  his  appointment  at  the 
pleasure  of  the  board.     Neither  of  these  conditions  apply  to  the  matron. 

While  many  positions  in  public  service  partake  of  the  nature  of  an  office  and 
lor  some  purposes  might  be  held  to  be  such,  yet  if  the  duties  required  are  ?nore 
in  the  nature  of  an  employment,  they  should  be  treated  as  employees  and  not 
officers. 

Therefore,  if  the  injury  was  received  while  performing  some  acts  in  the  line  of 
her  duties  as  matron,  which  acts  in  their  nature  were  not  performed  under  stand- 
ing laws  while  exercising  some  function  of  government,  then  she  should  be 
treated  as  an  employee  and  not  an  officer  of  the  state. 

Respectfully, 

S.  C.  FORD, 
Attorney  General. 

Workmen's  Compensation  Act.     Deputy  Sheriff.     Public  Officer. 

A  deputy  sheriff  is  a  public  officer  and  as  such  does  not  come 
within  the  provisions  of  the  Workmen's  Compensation  Act. 

December  29,  1919. 
Hon.   A.   E.  Spriggs,   Chairman, 
Industrial   Accident   Board. 
Helena,  Montana. 
My  dear  Mr.   Spriggs: 

I  am  in  receipt  of  your  communication  in  the  matter  of  the  claim  of  Lolo  E. 
Curtis,  widow  of  Frank  C.  Curtis,  who  met  his  death  on  the  tenth  day  of 
October,  1919,  in  the  performance  of  his  duties  as  under  sheriff  of  Gallatin 
County;  he  having  been  shot  and  killed  upon  attempting  to  make  an  arrest.  You 
have  referred  the  claim  to  this  office  for  an  opinion  as  to  whether  the  deceased 
was  an  officer  or  an  employee  of  the  county. 

While  an  office  is  based  upon  some  provision  of  law,  an  employment  is  based 
upon  a  contract  entered  into  by  the  government  with  the  employee.     The  sheriff 
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is  the  chief  executive  and  administrative  officer  of  the  county,  being  chosen  by 
popular  election.  His  principal  duties  are  in  the  aid  of  criminal  courts,  and  civil 
courts  of  record,  such  as  serving  processes,  summoning  juries,  executing  judg- 
ments, holding  judicial  sales,  etc.  His  duties  are  prescribed  by  Section  3010  of 
the  Eevised  Codes.  A  deputy  sheriff  is  the  deputy  of  the  sheriff ;  one  appointed 
to  act  for  the  sheriff,  and  not  in  his  own  name,  person  or  right.  (35  Cyc.  1488). 
The  ministerial  duties  of  the  office  of  sheriff  may  be  performed  by  the  deputy 
sheriff  or  the  under  sheriff,  who  performs  the  duties  as  the  representative  of  the 
sheriff,  although  he  is  recognized  as  a  public  officer. 
State  vs.  Buss,  125  Mo.  325,  33  L.  R.  A.  616. 
In  that  case  the  court  said : 

"Deputy  sheriffs  are  appointed  by  the  sheriff,  subject  to  the  approval 
of  the  circuit  court.  They  are  required  to  take  the  oath  of  office,  which 
is  to  be  endorsed  upon  the  appointment,  and  filed  in  the  office  of  the 
clerk  of  the  circuit  court.  After  appointment  and  qualification,  they  shall 
possess  all  the  powers,  and  may  perform  any  of  the  duties  prescribed 
by  law  to  be  performed  by  the  sheriff.  The  right,  authority  and  duty  are 
thus  created  by  statute.  He  is  invested  with  some  portions  of  the  sov- 
ereign functions  of  government  to  be  exercised  for  the  benefit  of  the 
public,  and  is,  consequently,  a  public  officer  within  any  definition  given 
by  the  courts  or  text  writers.  It  can  make  no  difference  that  the  appoint- 
ment is  made  by  the  sheriff,  or  that  it  is  in  the  nature  of  an  employment, 
or  that  the  compensation  may  be  fixed  by  contract.  The  power  of 
appointment  comes  from  the  State ;  the  authority  is  derived  from  the  law, 
and  the  duties  are  exercised  for  the  benefit  of  the  public. ' ' 

Under  Section  3011,  Revised  Codes,  the  sheriff  must,  as  soon  as  may  be  after 
he  enters  upon  the  duties  of  his  office,  appoint  some  person  under  sheriff,  to 
hold  during  the  pleasure  of  the  sheriff.  Such  under  sheriff  has  the  same  powers 
and  duties  as  a  deputy  sheriff. 

Whether  a  public  employment  constitutes  the  employee  a  public  officer,  depends 
upon  the  source  of  the  power  and  character  of  the  duties.  Article  XIX,  Section  1, 
Constitution  of  this  State,  requires  members  of  the  legislative  assembly  and  all 
officers,  executive,  ministerial  or  judicial,  before  they  enter  upon  the  duties  of 
their  respective  offices,  to  take  and  subscribe  an  oath  of  office.  This  oath  is 
taken  by  an  under  sheriff.  Under  Section  3012,  whenever  a  vacancy  occurs  in 
the  office  of  sheriff,  the  under  sheriff  must  in  all  things  execute  the  office  of 
sheriff,  until  a  sheriff  is  elected  or  appointed  and  duly  qualified. 

I  am,  therefore,  of  the  opinion  that  an  under  sheriff  or  deputy  sheriff  is  a 
public  officer,  and  therefore  does  not  come  within  the  provisions  of  the  Com- 
pensation Act,  and  the  claim  should  be  denied. 

Respectfully, 

S.  C.  FORD, 

Attorney  General. 


98  OPINIONS   OF    THE    ATTORNEY    GENERAL 

Workmen's  Compensation  Act.  Industrial  Accident  Board,  No- 
tice to.     Discretion  Exercised  by. 

Where  a  person  receives  an  accident  and  fails  to  give  notice  to 
the  Industrial  Accident  Board  thereof,  recovery  of  compensation 
is  barred,  though  the  Board  should  exercise  its  discretion  whether 
compensation  should  be  allowed. 

Helena,  Montana,  January  5,  1920. 
Hon.  A.  E.  Spriggs, 
Chairman  Industrial  Accident  Board. 
Dear  Sir: 

You  have  submitted  to  me  files  and  records  in  the  case  of  Peter  A.  Stevens, 
for  whose  death  his  widow  has  presented  a  claim  for  compensation.  The  facts 
in  this  case  are  as  follows : 

Mr.  Stevens,  while  in  the  employ  of  the  Auerbach  Mining  Company  at  Philips- 
burg,  suffered  accidental  injury  in  the  course  of  his  employment  on  May  20th, 
1918,  consisting  of  a  fracture  of  the  fourth  and  fifth  ribs,  from  which  injury 
he  was  supposed  to  have  gradually  recovered.  He  continued  in  the  employ  of 
this  company  until  they  were  succeeded  by  the  Butte  &  Plutus  Mining  Company, 
in  whose  employ  he  continued  until  April,  1919,  when  he  entered  the  Murray 
Hospital  at  Butte,  where  he  gave  the  history  of  his  case  to  the  attending  physi- 
cians, who  examined  him  and  found  a  growth  involving  the  lung  and  liver.  About 
a  month  following  this  treatment  Mr.  Stevens  went  to  Blackfoot,  Idaho,  where  he 
was  examined  by  a  Dr.  Mitchell,  who  diagnosed  his  case  as  ' '  cancer  of  the  liver 
and  lung,  caused  by  the  injury  to  his  chest  and  ribs,  in  May,  1918."  Later  Mr. 
Stevens  went  to  Salt  Lake  City,  where  he  entered  St.  Mark 's  Hospital,  and  was 
examined  by  Drs.  Caselman  and  Jellison.  These  physicians  were  also  of  the 
opinion  that  the  cancerous  growth  was  due  to  the  injury  to  the  chest  and  ribs 
sustained  by  Mr.  Stevens  in  May,  1918.  Mr.  Stevens  died  September  12th,  1919, 
and  some  time  thereafter  a  claim  was  presented  to  the  board  by  his  widow  for 
compensation,  alleging  that  the  proximate  cause  of  his  death  was  the  injury  above 
referred  to. 

No  notice  of  the  injury  was  given  the  Industrial  Accident  Board  by  Mr. 
Stevens,  or  by  anyone  on  his  behalf,  at  any  time.  It  appears,  however,  that  his 
employer  was  well  aware  of  the  occurrence  of  the  accident  at  the  time  that  it 
occurred,  and  that  he  excused  his  failure  to  notify  the  Industrial  Accident  Board, 
as  required  by  Section  17  (h)  of  the  Compensation  Act,  as  he  states  for  the 
reason  that  he  was  of  the  opinion  that  it  was  the  duty  of  the  attending  physician 
or  hospital  doctor  to  give  this  notice. 

The  question  presented  is:  was  there  sufficient  notice  of  the  accident,  and 
has  there  been  a  claim  for  compensation  made  within  the  time  required  by  the 
provisions  of  the  Act? 

Section  17    (g)   provides: 

"No  claim  to  recover  compensation  under  this  Act,  for  injuries  not 
resulting  in  death,  shall  be  maintained  unless  within  sixty  days  after  the 
occurrence  of  the  accident  which  is  claimed  to  have  caused  the  injury, 
notice  in  writing,  stating  the  name  and  address  of  the  person  injured,  and 
the  time  and  place  where  the  accident  occurred ;  signed  by  the  person  in- 
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jured,  or  someone  on  his  behalf,  shall  be  served  upon  the  employer  or  the 
insurer;  providing,  however,  that  actual  knowledge  of  such  accident  and 
injury  on  the  part  of  the  employer  shall  be  equivalent  to  such  service." 

In  proceedings  under  the  Massachusetts  Act,  it  appears  that  no  notice  of  injury 
was  given  in  accordance  with  the  provisions  of  the  Act,  but  it  was  found  by  the 
Commissioner  of  Arbitration  "that  the  report  of  the  injury  was  made  by  the 
employer."  The  Court  said:  "The  fact  that  the  report  of  the  injury  was  made 
by  the  employer  is  amply  sufficient  to  warrant  a  finding  that  the  subscriber  had 
knowledge  of  the  injury  in  accordance  with  Part  2,  Section  18." 
In  re  Mattewson,  227  Mass.  470. 

In  proceedings  for  compensation  under  the  Maine  Act  it  has  been  held  that  a 
foreman  who  had  complete  supervision  of  the  employees  is  an  agent  of  the  em- 
ployer whose  knowledge  of  the  injury  to  the  employee  obviates  the  necessity  of 
giving  written  notice  thereof. 

In  re   Simons,  Me.   103,  Atl.   368. 

An  employee,  while  in  the  course  of  his  employment,  slipped  and  fell  while 
dumping  red  lead  from  a  keg.  On  January  14th,  the  deceased  did  not  come  to 
work.  Deceased 's  brother  told  the  foreman  of  the  injury,  and  the  deceased  was 
then  in  the  hospital.  The  foreman  went  to  the  hospital  where  the  deceased  re- 
lated his  injuries  to  him.  The  foreman  asked  the  deceased  why  he  did  not  report 
the  injury  to  him  at  the  time,  and  the  deceased  replied  that  he  did  not  think  the 
injury  would  amount  to  anything.  Affirming  a  judgment  of  the  District  Court 
granting  compensation,  the  Court  held  that  the  verbal  report  of  the  injury  given 
to  the  foreman  satisfied  the  provisions  of  the  Act  regarding  notice. 
Texas  Employers  Ins.  Assn.  v.  Mummey,  200  S.  W.  251. 

It  would  thus  appear  from  the  foregoing,  and  from  the  provisions  of  Section 
17  (g),  that  actual  knowledge  by  the  employer,  of  the  injury,  disposed  with  the 
service  of  notice. 

Section  10  (s)  of  the  Workmen's  Compensation  Act  provides:  "In  case  of 
personal  injury  or  death,  all  claims  shall  be  forever  barred  unless  presented  with- 
in six  months  from  the  date  of  the  happening  of  the  accident."  This  section 
was  amended  March  4th,  1919,  to  require  the  claim  to  be  presented  in  writing 
under  oath  to  the  employer  or  insurer  or  the  Board,  as  the  case  may  be,  within 
six  months  from  the  date  of  the  happening  of  the  accident.  It  will  be  observed 
that  Section  10  (a)  as  it  was  originally,  does  not  designate  to  whom  the  claim 
should  be  presented.  However,  from  the  amendment  as  it  now  appears,  and  from 
the  provisions  of  Section  17  (g),  I  am  of  the  opinion  that  the  claim  might  have 
been  presented  to  the  employer.  It  will  be  observed  that  there  is  a  distinction 
between  giving  notice  of  injury  and  making  claim  for  compensation. 

In  proceedings  under  the  Nebraska  Compensation  Act,  it  appeared  that  the 
employer  had  knowledge  of  the  injury  to  the  employee,  but  that  no  claim  for 
compensation  had  been  made  by  the  employee  within  six  months  as  provided  by 
the  statute  limiting  the  time  within  which  claim  might  be  made.  The  statute  re- 
quires "that  notice  of  the  injury  shall  be  given  as  soon  as  perceptible  after  the 
happening  thereof. ' '  It  was  argued  by  the  plaintiff  that  the  statute  made  no 
distinction  between  "giving  notice  of  injury"  and  "making  claim  for  compen- 
sation, ' '  and  that  notice  was  unnecessary  where  the  employer  had  knowledge  of 
the  injury,  therefore  in  such  case  no  claim  need  be  made.  The  Court  held  that 
the  giving  of  notice  of  the  injury  and  the  making  of  claim  for  compensation  were 
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distinct  and  separate  prerequisites  of  bringing  an  action  for  compensation.    This, 
the  Court   said,  is   a  statute   of   limitations,   telling  the   claimant   having   a   valid 
claim  within  what  time  he  must  prosecute  it,  if  at  all. 
Good  vs.  City  of  Omaha,  168  N.  W.   639. 

In  proceedings  under  the  Michigan  Workmen's  Compensation  Act,  evidence 
tended  to  show  that  a  piece  of  steel  entered  claimant's  eye  November  19th,  1914, 
and  that  he  filed  a  claim  for  compensation  on  February  3rd,  1917.  From  the 
time  of  the  accident  to  the  time  of  the  hearing,  claimant  had  been  continuously 
employed  by  the  defendant  with  the  exception  of  a  few  days  after  the  accident, 
and  for  a  period  of  about  a  month  when  he  was  operated  on,  a  short  time  before 
he  made  his  claim.  It  appeared  that  he  had  lost  the  use  of  his  eye,  and  had  had 
a  serious  operation,  which  together  with  the  physician's  services  had  been  paid  for 
by  the  defendant.  The  only  question  involved  in  the  case  related  to  compensation 
under  Section  10,  part  2,  and  whether  the  claim  was  made  seasonably.  The 
defendant  insisted  to  the  arbitrators  and  before  the  board  that  the  claim  which 
was  made  more  than  two  years  after  the  accident  Avas  barred  by  Section  15,  part 
2,  requiring  notice  of  claim  within  six  months.  Vacating  award,  the  Court  said: 
"The  plaintiff's  counsel  insists  that  the  employer  had  full  knowledge  of  the 
accident  and  resultant  injury ;  that  he  continued  in  this  employ  under  its  obser- 
vation ;  and  that  he  is  required  under  the  Act  to  do  no  more  than  he  has  done. 
It  is  undoubtedly  true  that  this  record  discloses  such  knowledge  of  the  accident 
and  injury  by  employer,  as  to  justify  and,  in  fact,  require  the  board  to  find 
that  the  employer  had  notice  of  the  injury,  but  the  section  above  referred  to  re- 
quires not  only  notice  of  injury  but  also  claim  for  compensation,  one  to  be  given 
within  three  months,  and  the  other  to  be  given  within  six  months  after  the  occur- 
ence of  the  injury.  We  have  recently  held  that  the  claim  for  compensation  must 
be  an  unequivocal  one.  Baase  vs.  Coal  Co.,  202  Mich.  57.  Upon  this  record 
there  is  no  evidence  that  such  a  claim  for  compensation  was  made  until  February 
3rd,   1917." 

In  Hubert  v.  Lake  Shore  By.  Co.,  200  Mich.  566,  deceased  had  suffered 
hernia  from  severe  strain.  This  condition  was  called  to  the  attention  of  the  claim 
agent  who  advised  him  to  have  an  operation  performed.  This  he  did,  but  owing 
to  his  physical  condition,  lobar  pneumonia  developed,  and  he  died  January  25th, 
1916.  Subsequently  a  claim  for  compensation  was  lodged  with  the  accident 
board,  in  which  the  date  of  the  accident  was  given  as  November  8th,  1914.  The 
claim  was  allowed  on  the  theory  that  the  company  had  knowledge  of  the  injury, 
but  was  set  aside  on  certiorari  on  the  ground  that  there  was  no  evidence  that  the 
employer  had  actual  knowledge  of  the  injury.  It  will  be  observed  that  the 
Michigan  statute  used  the  word  "injury"  while  our  statute  uses  the  word 
"accident."  Under  the  Michigan  statute  an  injury  might  not  be  sufficient  at 
the  time  it  occurred  to  incapacitate  the  employee  from  his  work,  but  subsequently 
might  develop,  as  in  the  ease  of  Mr.  Stevens,  into  something  of  a  serious  nature 
which  would  ultimately  result  in  his  death,  and  in  this  case  the  injury  would  not 
be  considered  to  have  occurred  until  it  had  developed  sufficiently  that  the  em- 
ployee would  have  knowledge  of  it.  Under  our  Compensation  Act  this  does  not 
appear  to  be  the  case,  but  that  the  time  of  notice  is  made  to  date  from  the 
time  of  the  happening  of  the   accident. 

This  case  presents  a  difficult  situation.  There  is  no  question  but  that  the 
employee  was  injured  in  the  course  of  his  employment ;  that  the  employer  had 
notice   thereof,   and   that  under   any   ordinary   circumstances   he   would   have   been 
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entitled  to  compensation  without  question  had  his  claim  been  presented  within 
the  required  time.  This  he  did  not  do  for  the  reason  that  he  was  still  able  to 
continue  his  work  notwithstanding  the  injury,  and  that  he  was  not  aware  of  the 
serious  nature  of  the  injury  and  the  result  which  it  ultimately  occasioned.  The 
Compensation  Act  has  always  received  a  liberal  interpretation  for  the  protection 
of  injured  employees,  and  while  under  a  strict  construction  of  Section  10-A,  I 
am  of  the  opinion  that  the  claim  is  barred,  still  the  board  might  in  its  discre- 
tion,   grant   some   compensation. 

I  am  returning  the  letters   and  files  to  you  herewith. 

.Respectfully, 

S.  C.  FORD, 

Attorney  General. 

Workmen's  Compensation  Act,  Construction  of.  War,  European 
Suspension  of  Statute.  Claim  by  Beneficiaries  of  Residents  of  Bel- 
ligerent Countries. 

How  claims  to  beneficiaries  of  residents  of  belligerent  countries 
and  those  affected  by  the  European  war  should  be  paid  by  the 
Industrial  Accident   Board. 

April  9,  1920. 
lion.  A.  E.  Spriggs,  Chairman, 
Helena,  Montana. 
Dear  Sir : 

This  office  has  had  under  consideration  for  some  time  the  question  of  what 
compensation  should  be  allowed  surviving  widows  and  beneficiaries,  residents  of 
European  countries  where  the  claimants  have  failed  to  present  a  claim  for  com- 
pensation within  six  months,  as  required  by  Section  10-A  of  the  Workman's  Com- 
pensation Act.  It  appears  that  you  have  some  twenty-five  or  twenty-six  of  these 
cases  divided  as   follows: 

Fourteen  cases  arising  in  Austria  between  May  8,  1916,  and  April  6,  1917, 
when  war  was  declared  on  that  Country.  Three  cases  where  the  surviving  widow 
is  a  resident  citizen  of  Greece.  Two  of  these  three  cases  it  appears  were  cases 
in  which  a  claim  was  filed  more  than  one  year  after  the  accident,  and  the  other 
case,  nine  months  thereafter.  In  each  case  the  widow  insists  under  oath  that  it 
was  impossible  for  her  to  file  claim  sooner  on  account  of  postal  facilities  making 
it  impossible  to  either  receive  or  transmit  letters.  Three  cases  for  compensation 
where  the  surviving  widow  is  a  resident  of  Russia.  In  two  of  these  cases  the 
claim  was  reecived  two  years  after  the  accident,  and  in  the  third  case  fifteen 
months  thereafter.  Also  three  cases  in  which  the  surviving  widow  is  a  resident  of 
Russian  Finland.  In  these  cases  it  appears  that  relatives  of  the  widows,  residing 
in  Butte,  have  furnished  you  with  the  addresses  and  advised  you  as  to  their 
families,  and  have  also  advised  you  that  they  have  not  been  able  to  communicate 
with    these    relatives    since    the    year    1915. 

It  seems  that  the  Counsel  or  agent  of  the  Country  in  which  these  claimants  re- 
side has,  in  a  number  of  them,  filed  claims  on  their  behalf,  and  you  wish  to  know 
whether  these  are  valid  claims.  You  wish  to  know  whether,  in  the  cases  of  sur- 
viving widows  and  beneficiaries  of  Austria,  Germany  and  Bulgaria,  where  the 
accident  occurred  more  than  six  months  prior  to  the  declaration  of  war  by  the 
United  States  in  April,  1917,  whether  claims  filed  within  the  last  ninety  days  were 
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filed  in  time.  You  also  wish  to  know  if  the  World  War,  commencing  in  1914, 
served  to  abate  or  suspend  the  statute  of  limitations  provided  under  Section  10-A 
of  the  Act,  with  all  the  countries  of  the  world,  until  such  Avar  was  finally  de- 
clared ended.  Tlie  provisions  of  Section  10-A,  prior  to  amendment  on  March  4th, 
1919,   provided: 

' '  In  case  of  personal  injury  or  death,  all  claims  shall  be  forever  barred 
unless  presented  within  six  months  from  the  date  of  the  happening  of  the 
accident. ' ' 

It  will  be  noted  that  this  section  did  not  require  the  claim  to  be  presented  in 
writing  or  to  be  under  oath,  neither  did  it  require  the  claim  to  be  presented  by 
someone  legally  authorized  to  act  for  the  claimant.  Apparently  for  this  reason 
this  section  was  amended  and  now  provides  that  the  claim  must  be  presented  in 
writing  under  oath  to  the  employer,  the  insurer,  or  the  Board,  either  by  the 
claimant  or  someone  legally  authorized  to  act  for  him  in  his  behalf,  in  addition 
to  what  it  formerly  provided.  All  that  appears  to  be  necessary  under  Section 
10-A  prior  to  amendment  was  that  the  claim  to  be  presented  within  the  six 
months  following  the  happening  of  the  accident.  It  might  be  presented  by  any- 
one,  and  was  not   even  required  to  be  in  writing. 

In  case  of  Mattwiczuk  v.  American  Car  and  Foundry  Company,  Michigan, 
155  N.  W.  412,  a  case  arose  in  which  a  claim  was  made  on  the  request  of  a 
brother  of  the  beneficiary  who  resided  in  Poland.  The  Michigan  State  statute 
required  the  claim  to  be  presented  and  signed  by  the  person  injured,  or  by  a  per- 
son in  his  behalf,  or  in  the  event  of  his  death,  by  his  beneficiaries  or  by  some 
person  in  their  behalf.  Subsequent  to  the  presenting  of  the  claim  which  was  done 
within  a  few  days  after  the  happening  of  the  accident,  the  brother  of  the  widow 
communicated  with  her  in  Poland,  and  she  prepared  and  forwarded  a  Power  of 
Attorney.  This  Power  of  Attorney,  however,  did  not  arrive  until  after  the  expi- 
ration of  the  six  months  period  provided  in  the  Michigan  statute.  The  Michigan 
Court   in   deciding  this  case  said: 

"What  was  done  gave  to  the  employer  every  opportunity  to  investigate 
the  accident,  and  knowledge  of  all  material  things  relating  thereto,  as 
fully  as  though  the  application  had  been  made  in  a  formal  way  by  the 
widow  on  the  day  when  the  letter  was  written.  The  next  day  after  the 
accident  the  employer  was  notified  of  it,  the  result  of  it,  the  time  and 
place  and  cause  of  its  happening,  and  of  the  persons  who  Avere  dependent. 
This  notice  was  given,  not  by  an  outsider,  but  through  the  brother-in-laAV 
of  the  deceased,  the  brother  of  the  AvidoAV.  What  was  done  Avas  notice  of 
a  claim  by  the  deceased 's  dependents  made  by  a  person  in  their  behalf. 
We  think  it  too  technical  to  say  that  a  notice  and  claim  made  Avithin 
tAventy-four  hours  after  the  accident,  caused  to  be  given  as  in  this  case  in 
behalf  of  the  A\-idoAA7  who  could  not  make  the  claim  herself  because  of  the 
distance  from  A\There  she  lived,  which  action  was  ratified  by  her  on  being 
advised  of  the  situation,  must  fail  because  ratification  did  not  reach  this 
country  within  six  months  from  the  time  of  the  happening  of  the  acci- 
dent. To  so  hold  Avould  not  be  to  hold  according  to  the  letter  and  spirit 
of  the  Employer's  Liability  Act." 

It  will  be  noted  that  our  Section  10-A  made  no  provision  as  to  Avho  the  claim 
would  be  presented  by.  I  am,  therefore,  of  the  opinion  that  any  claim  filed  under 
the  provisions  of  Section  10-A,  which  gave  notice  of  the  dependents  and  an  oppor- 
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tunity  to  investigate  sufficiently,  complied  with  its  provisions  and  constitutes  a 
claim  properly  presented  within  the  meaning  of  this  section.  This  action,  however, 
should  be  properly  ratified  and  no  compensation  paid  except  to  the  duly  author- 
ized agent  or  Power  of  Attorney  of  the  claimant. 

Whether  the  World  War  in  itself  was  a  sufficient  excuse  for  failure  to  comply 
with  the  provisions  of  Section  10-A  is  a  more  difficult  question.  Section  6463  of 
the   Eevised  Codes  provides: 

"WThen  a  citizen  is  an  alien  subject  or  a  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  war  is  not 
part  of  the  period  limited  for  the  commencement  of  the  action. ' ' 

The  provisions  of  this  section  would  suspend  or  toll  the  statute  during  the 
period  of  Avar  as  to  alien  citizens  who  are  residents  of  those  countries  with  which 
we  are  at  war,  on  claims  arising  during  the  war  or  within  six  months  prior  thereto, 
providing  the  claims  are  filed  within  six  months  after  the  termination  of  the  war 
as  to  those  claims  arising  during  the  war,  and  within  such  period  of  time  as 
would  make  six  months  as  to  those  claims  arising  prior  to  the  war  added  to  the 
time  less  than  six  months  during  which  the  statute  ran  prior  to  declaration  of 
war.  This  question  was  before  the  Supreme  Court  of  West  Virginia  in  the  case 
of  Poccardi  v.  Ott,  West  Va.  98  S.  E.,  69.  The  question  there  was  whether  a 
claim  delayed  on  account  of  the  existence  of  a  state  of  war,  not  between  the 
United  States  and  the  Central  Powers  of  Europe,  did  not  reach  this  country  with- 
in  six  months. 

"On  the  proposition  involving  the  existence  of  a  state  of  war  it  is 
sufficient  to  answer  that  the  rule  or  principle  invoked  is  not  applicable 
except  as  between  citizens  of  opposing  or  belligerent  states,  and  when  the 
Courts  of  one  country  are  closed  to  the  citizens  of  the  other.  As  the 
Kingdom  of  Italy  and  the  Government  of  the  United  States  were  not  at 
war  between  themselves,  but  were  united  against  a  common  enemy,  the 
rules   of  international  law  so  appeared  to  have  no  application. ' ' 

"In  some  of  our  State  Courts  and  in  the  United  States  Courts  an  important 
exception  to  this  rule  has  been  adopted  which  although  not  within  the  letter  is 
perhaps  within  the  spirit  of  the  statute  of  the  several  states  and  other  saving 
clauses,  which  is  that  the  statute  does  not  run  during  a  period  of  civil  war  as  to 
matters  in  controversy  between  citizens  of  the  opposing  belligerents ;  but  as  this 
exception  is  predicated  upon  the  ground  that  the  Courts  are  not  open  to  bellig- 
erents it  does  not  apply  to  questions  arising  between  residents  of  the  same  State 
or  as  to  those  who  are  not  residents  of  either  belligerent  sections.  The  general 
iule  is  that  Avhatever  the  Courts  may  think  the  Legislature  would  have  done  if  it 
had  foreseen  a  certain  contingency,  yet  the  case  coming  fairly  within  the  limita- 
tion imposed  by  the  State  cannot  be  excepted  from  its  operation  unless  it  also 
comes  fairly  within  the  exceptions  named  therein.  In  other  words,  as  the  Legis- 
lature makes  the  law  and  the  Courts  apply  it  they  cannot  extend  it  to  cases  to 
which  it  does  not  apply  or  except  from  its  operation  cases  clearly  within  its  pro- 
vision and  not  excepted  from  its  operation. ' ' 

Wood    on   Limitations,    Section    6. 

The  effect  of  this  rule  would  be  to  place  our  former  enemies  in  a  more 
advantageous  position  than  our  former  allies.  This  does  not  seem  just  especially 
in  view  of  the  fact  that  much  of  the  territory  of  our  former  allies  was  actually 
occupied  by  former  enemies,  and  all  communication  and  intercourse  with  the  out- 
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side  world  was  absolutely  precluded  by  reason  of  such  occupation.  Nevertheless 
no  exception  seems  to  have  been  heretofore  made  on  this  account.  To  recapitu- 
late, any  claim  made  under  the  provisions  of  Section  10-A  prior  to  amendment 
would  sufficiently  comply  with  this  provision  whether  made  by  Consular  Agent, 
relative,  or  friend,  providing  it  is  subsequently  supported  by  sufficient  and  satis- 
factory proof,  before  compensation  being  made,  and  compensation  should  only  be 
made  to  duly  authorized  agents  of  the  claimant. 

In  the  cases  of  claims  of  alien  citizens  of  those  countries  with  which  we  were 
at  war,  arising  during  the  period  of  war,  the  statute  would  be  suspended  during 
such  time  and  these  claims  may  be  filed  within  six  months  after  its  termination, 
and  as  to  claims  arising  in  these  countries  prior  to  our  declaration  of  war,  the 
time  should  be  computed  by  adding  the  period  which  expired  prior  to  the  declara- 
tion of  war  to  such  period  as  would  make  six  months  subsequent  to  the  termina- 
tion of  war.  As  to  all  other  cases  where  the  claimant  is  an  alien  residing  outside 
the  United  States,  and  where  no  claim  has  been  filed,  I  am  unable  to  find  any 
case  which  holds  that  a  delay  caused  by  war  would  suspend  the  running  of  the 
statute  except  as  to  claims  of  citizens  of  those  countries  with  which  we  were  at 
war   as   heretofore   indicated. 

The  application  of  this  rule  to  cases  of  this  class  seems  hard  and  unjust  and 
out  of  harmony  with  the  spirit  of  the  Act,  and  while  a  strict  construction  of  the 
foregoing  principles  of  law  might  deprive  these  claimants  of  compensation,  yet 
the  compensation  act  has  always  received  a  liberal  construction,  and  in  equity  and 
justice  these  claims  should  be   paid. 

I  am  returning  your  letters  and  files  to  you  herewith. 

Eespecfully, 
S.   C.   FOED, 

Attorney  General. 

Workmen's  Compensation  Act,  Presentation  of  Claim.  Claim  for 
Compensation,  Presentation  of. 

Defects  in  the  presentation  of  claims  for  compensation  under  the 
Workmen's  Compensation  Act  may  be  waived,  and  when  so  waived 
the  claim  should  be  considered  on  its  merits. 

October  4,  1920. 
Hon.  A.  E.  Spriggs,  Chairman, 
Industrial   Accident   Board, 
Capitol. 
Dear  Sir: 

You  have  submitted  to  me  your  office  files  in  the  matter  of  the  claim  of 
one  Edward  Nyberg  for  compensation  for  the  alleged  loss  of  sight  of  one  eye, 
occasioned,  as  contended  by  him,  by  reason  of  injury  received  while  in  the 
employ  of  the  A.  C.  M.  Co.  at  Great  Falls. 

These  files  consist  of  correspondence  carried  on  between  Mr.  G.  G.  Harris, 
an  attorney  at  law,  representing  Mr.  Nyberg,  the  Board  and  certain  repre- 
sentatives of  the  A.  C.  M.  Co.  Also  the  certificates  of  several  physicians  in- 
cluding one  from  Mayo  Brothers  of  Bochester,  Minnesota,  who  have  made  an 
examination  of  the  eye  claimed  to  be  injured.  It  is  the  opinion  of  these  special- 
ists that  Mr.  Nyberg  is  now  suffering  loss  of  vision  by  reason  of  a  detached 
retina  and  that  a  detached  retina  may  result  from  injury  to  the  eye. 
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Assuming  that  the  Board  has  determined  that  the  claimant  did  in  the  course 
of  his  employment  suffer  an  injury  to  his  eye  and  that  the  nature  of  this  injury 
was  such  as  to  have  caused  the  retina  to  become  detached,  the  only  question 
remaining  would  be,  first,  as  to  whether  the  employer  had  actual  knowledge 
of  the  injury  at  the  time  of  its  happening  or  notice  thereof  within  sixty  days 
from  its  occurrance,  as  provided  in  Section  17G  of  the  Workmen's  Compensa- 
tion Act,  and,  second,  whether  claim  was  presented  within  six  months  from  the 
date  of  happening  of  the  accident,  as  provided  in  Section   10A  of  this  Act. 

There  is  no  showing  in  the  files  that  notice  in  writing  of  the  injury,  as 
required  by  Section  17G,  was  ever  given.  There  is,  however,  in  the  various 
letters  a  claim  that  at  the  time  of  the  injury  the  employee  went  to  a  first  aid 
man  for  treatment.  It  also  appears  that  it  was  the  duty  of  this  person  to  keep 
record  of  and  report  all  injuries  treated.  It  would  therefore  seem  that  where 
such  a  person  was  employed  and  a  part  of  his  duties  were  to  give  first  aid  to 
injured,  and  to  report  all  injuries  called  to  his  attention,  he  would  be  such  an 
agent  as  having  actual  knowledge  of  the  injury  would  be  equivalent  to  service 
of  notice,  and  the  employer  would  be  bound  by  such  notice,  even  though  no  record 
was  actually  made  by  such  person. 

There  is  no  definite  showing  of  just  when  this  accident  occurred,  but  assum- 
ing that  the  injury  was  called  to  the  attention  of  the  first  aid  man  and  that  his 
duties  required  him  to  treat  and  report  such  injury,  and  therefore  actual  notice 
to  whom  was  notice  to  the  employer,  there  is  still  the  question  of  whether  a 
claim  was  made  under  the  provisions  of  Section  10A  above  referred  to.  Notice 
of  injury  and  presentment  of  claim  are  two  separate  and  distinct  acts. 

Section  10A,  prior  to  amendment  on  March  4th,  1919,  did  not  require  the 
claim  to  be  in  any  particular  form.  However,  as  amended,  a  claim  must  now  be 
presented  in  writing,  under  oath  to  the  employer,  the  insurer,  or  the  Board 
within  six  months  from  the  date  of  the  happening  of  the  accident.  No  contention 
is  made  that  any  claim  was  ever  presented  in  this  form.  The  letter  of  Mr. 
Harris,  dated  June  3rd,  1920,  addressed  to  the  Board,  is  in  part  as  follows : 

"He,  (Nyberg)  was  working  in  the  welding  department  over  a  bright 
light  and  about  the  latter  part  of  December,  1919,  his  eyes  failed  him. 
During  the  period  of  his  employment  he  also  states  that  he  received  a 
blow  upon  the  eye  ball.  *****  in  ,jue  season  he  applied  to  the  claim 
department  of  this  company  for  compensation,  but  after  some  consider- 
ation of  the  claim  by  them,  it  was  rejected.  I  was  recently  advised  by 
them  that  if  I  would  write  them  a  letter  upon  it,  the  matter  would  be 
taken  up  with  their  head  office  in  Butte." 

A  copy  of  this  letter  was  sent  to  Mr.  Madden,  claim  agent  for  the  A.  C.  M. 
Co.,  and  he  replied  thereto  on  June  7th,  in  part  as  follows: 

' '  The  ease  looks  to  me  as  if  Nyberg  were  trying  to  put  over  a  f  radu- 
lent  claim.  His  first  claim  was  that  the  bright  light  used  in  brazing 
over  which  he  was  working  was  the  cause  of  his  condition.  He  worked 
about  a  year  at  this  job.  *  *  *  *  *  Later  on  he  learned  that  the 
condition  of  the  eye  was  caused  by  a  detached  retina  and  that  this  con- 
dition could  not  be  caused  by  the  light,  as  claimed,  and  that  it  must  be 
either  from  a  blow  or  disease.  He  claimed  to  have  been  struck  in  the 
eye  by  a  piece  of  wire  some  two  months  previous  to  the  time  he  spoke 
of  the  light  having  caused  that  injury." 

Mr.   Madden   also   calls   attention   to   the   indefinite   statement   in    Mr.    Harris' 
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letter  as  to  the  date  of  the  happening  of  the  accident.  Mr.  Madden  does  not 
state  at  what  time  the  claim  was  made  by  Nyberg  that  his  condition  was  caused 
by  the  light. 

In  Mr.  Madden 's  letter  of  June  20th,  he  says  it  was  along  the  middle  of 
January  when  he  (Nyberg)  reached  that  conclusion.  (That  he  injured  his  eye 
by  being  struck  by  a  piece  of  wire)  and  spoke  of  it  for  the  first  time.  Here 
is  an  admission  that  claim  for  compensation  was  made,  whether  oral  or  written 
is  not  stated,  but  had  the  claim  been  made  in  writing,  under  oath,  at  that  time, 
no    objection   could   now   be    made   that   the    claim   was   not    presented    in   time. 

The  claimant  says  he  made  his  claim  orally  and  later,  at  the  request  of  the 
officer  to  whom  made,  he  wrote  a  letter.  There  is  therefore  evidence  that  a 
claim  made  in  writing  within  six  months  from  the  date  of  the  happening  of  the 
accident,  the  earliest  date  of  which  is  given  as  October  15th,  and  that  the  claim 
was  under  investigation  and  subsequently  rejected,  the  date  of  which  does  not 
appear,  but  it  was  not  rejected  on  account  of  not  being  in  proper  form,  but 
because  the  company   did   not   consider  it   meritorious. 

The  amendment  to  Section  10A  was  made  for  the  purpose  of  requiring  some 
formality  in  making  claim  for  compensation  and  to  prevent  the  perpetration  of 
fraud,  but  it  would  seem  that  where  a  written  claim  was  made  and  investigated 
and  a  great  deal  of  correspondence  carried  on  with  regard  to  it  and  to  its  merits, 
and  no  objection  made  to  the  form  in  which  presented  at  the  time  of  present- 
ment nor  for  a  considerable  time  after  the  six-month  period  had  run,  the  claim 
had  served  every  purpose  it  could  possibly  serve  as  a  claim  and  that  objection 
to  form  had  been  waived. 

While  the  Act  requires  claims  to  be  presented  within  six  months  and  a  failure 
to  present  claim  within  that  time  is  held  to  deprive  the  Board  of  jurisdiction 
to  award  relief,  (See  Bushnell  v.  Industrial  Board,  111.,  114  N.  E.  496;  Seartz  v. 
Hartman  Furniture  and  Carpet  Company,  205  111.  App.  330),  yet  it  has  been 
held  that  the  necessity  for  a  formal  claim  may  be  waived,  (Roberts  v.  Packing 
Company,  149  Pac.  413,  Kan.)  or  removed  by  knowledge  on  the  part  of  the 
employer  and  attempts  at  settlement,  (Halverhourt  v.  Southwestern  Milling 
Company,  Kan.  155  Pac.  916),  or  by  a  denial  of  liability,  (Ackerson  v.  National 
Zinc  Company,  153  Pac.  530)  or  by  his  act  and  attitude  showing  that  it  would 
be  unavailable  for  him,   (Ackerson  v.  National  Zinc  Company,  153  Pac.  530). 

I  am  therefore  of  the  opinion  that  form  defects  in  the  claim  have  been  waived 
and  that  the  claim  should  be  considered  upon  its  merits  and  either  allowed  or 
rejected,  as  the  Board  may  consider  the  facts  sufficient  or  insufficient  to  sup- 
port it. 

Respectfully, 

S.   C.   FORD, 

Attorney    General. 


Board  Decisions 

July  1,  1915,  to  June  30,  1917. 


MEMBERS  OF  THE  BOARD 

A.  E.  Spriggs,  Chairman. 

R.  G.  Poland,  William  Keating,  State  Auditor. 

W.  J.  Swindlehurst,  Commissioner  of  Labor. 


The  Montana  Workmen's  Compensation  Law  became  effective  on 
July  1,  1915.  During  the  early  history  of  the  Department  there 
seems  to  have  been  but  few  decisions  made  on  specific  cases.  Most 
of  such  decisions  as  were  made  on  specific  cases  were  embodied  in 
letters  which  contain  much  extraneous  matter  and  are  not  suitable 
for  publication.  The  greater  number  of  decisions  made  were  to 
cover  general  cases  and  many  of  them  were  in  reply  to  inquiries 
that  anticipated  a  state  of  facts.  The  decisions,  both  specific  and 
general,  were  published  in  the  several  annual  reports  of  the  Depart- 
ment, and  together  with  the  opinions  rendered  by  the  Attorney  Gen- 
eral and  the  decisions  of  the  Supreme  Court,  constituted  the  ground 
work  upon  which  all  specific  interpretation  to  the  Compensation 
Law  was  based.  Such  decisions  and  orders  as  were  published  in  the 
annual  reports  are  reproduced  here. 


DURATION    OF    DISABILITY    CANNOT    BE    ESTIMATED    IN 

ADVANCE 

Be  petition  L.  K.  Higgins,  employee  of  Angelica  Mining  Company,  for  lump 
sum  settlement  of  $80.00  to  cover  estimated  presumptive  disability  of  two  months, 
account  bruised  finger  and  hand. 

While  the  Board  was  desirious  of  granting  this  petition,  due  to 
the  fact  that  the  injured  employee  was  anxious  to  leave  the  State 
on  a  visit,  yet  it  was  decided  that  compensation  for  incapacity 
account  injuries  arising  out  of  and  in  the  course  of  employment 
could  not  be  estimated  and  paid  in  advance.  It  would  not  be  fair 
to  attempt  to  estimate  the  duration  of  disability  or  make  such  esti- 
mate a  basis  of  settlement  except  in  some  extraordinary  case  or 
emergency,  where  the  individual  conditions  governing  the  situation 
might  justify  the  Board  in  endeavoring  to  reach  an  intelligent  and 
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fair  conclusion  regarding  same.  In  all  cases  of  temporary  total 
disability  the  Act  provides  for  certain  specified  weekly  compensa- 
tion, to  be  paid  monthly,  until  disability  ceases,  with  a  limit  of 
three  hundred  weeks,  at  not  to  exceed  the  maximum  of  $10.00  per 
week.  Therefore  the  petition  was  denied  and  compensation  ordered 
paid  monthly  in  accordance  with  the  provisions  of  the  Act. 


DEDUCTION  FROM  WAGES  OF  EMPLOYEE,  ACCOUNT  COM- 
PENSATION 

Question  asked  by  W.  D.  Gibson,  shift  boss  at  Speculator  mine,  Butte;  if  it 
would  be  permissible  under  the  Workmen 's  Compensation  Act  for  the  employer 
to  deduct  a  certain  percentage  from  the  wages  of  his  employees  to  help  cover 
the  cost   of   Compensation   and   accident  liability   insurance. 

The  board  advised  Mr.  Gibson  that  it  was  contrary  to  the  pro- 
visions of  the  Workmen's  Compensation  Act  for  an  employer  to 
make  any  deductions  from  the  wages  of  his  employees,  account  the 
cost  of  compensation  insurance  under  the  Workmen's  Compensation 
Act,  but  that  if  employee  and  employer,  by  mutual  consent,  desire 
to  increase  their  compensation  benefits  by  taking  out  additional 
accident  or  liability  insurance,  and  by  mutual  consent  the  employee 
was  willing  for  a  deduction  to  be  made,  from  his  wages,  to  cover  a 
part  of  the  cost  of  the  premium  of  same,  that  the  Board  could  see 
no  objections  to  such  a  mutual  agreement,  providing  it  did  not  con- 
flict in  any  way.  with  the  provisions  of  the  Workmen's  Compensa- 
tion Act. 


POSTING  BY  EMPLOYERS  OF  "NOTICE  TO  EMPLOYEES'' 

Question  asked  by  P.  J.  Meloy,  postmaster  Town  of  Townsend,  as  to  the 
necessity  of  posting  notices  for  employees  when  the  employer  is  a  public  cor- 
poration, which  has  no  election  as  to  how  it  shall  come  under  Act  because  the 
Law  makes  Plan   Three  compulsory. 

The  Board  advised  Mr.  Meloy  that  Section  3  (f )  of  the  Act  states 
that  every  employer  engaged  in  the  industries,  works,  occupations 
or  employments  specified  as  hazardous  in  the  Act,  may  elect  whether 
he  will  be  bound  by  either  of  the  compensation  plans  mentioned  in 
the  Act,  and  that  a  notice  of  such  election,  with  the  nature  thereof, 
shall  be  posted  in  a  conspicuous  place  in  the  place  of  business  of 
such  employer  and  a  copy  of  such  notice,  together  with  an  affidavit 
of  such  posting,  shall  be  filed  with  the  Board.  This  section  would 
indicate  that  while  the  employer  has  the  right  of  choice  as  to  whether 
or  not  he  will  come  under  the  Law,  when  he  does,  then  there  is  no 
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choice  relative  to  posting  a  notice.  The  evident  intent  of  the  Law 
is  that  these  notices  shall  be  posted  for  the  purpose  of  effectually 
bringing  to  the  knowledge  of  the  employees  the  fact  that  the  em- 
ployer is  operating  under  the  Workmen's  Compensation  Act. 

In  the  case  of  cities,  towns,  and  municipalities,  it  is  doubtful  if 
the  matter  of  posting  notice  is  compulsory,  as  to  the  designation 
of  the  plan  of  compensation  adopted  by  the  employer,  due  to  the 
fact  that  the  public  corporation  in  question  has  no  choice  in  the 
matter  of  electing  what  plan  they  will  operate  under,  as  they  come 
under  the  provisions  of  Plan  Three  by  force  of  the  statute  itself,  as 
held  by  the  Attorney  General  in  an  opinion  rendered  the  Board. 


ARISING  OUT  OF  AND  IN  THE  COURSE  OF  EMPLOYMENT 

Ee  claim  for  compensation  by  D.  E.  Willis,  employee  of  the  Guthrie -McDougall 
Company,  contractors  at  Paola,  Flathead  County,  operating  under  Plan  Three, 
injured  July  9th,  returned  to  work  August  21st.  Claim  for  compensation  based 
on  total  disability  for  four  weeks  account  accident  occasioned  through  endeavor- 
ing to  clean  pants  saturated  with  oil  through  the  medium  of  a  gasoline  solution 
into  which  he  introduced  live  steam,  badly  burning  and  physically  injuring  the 
claimant. 

Question  for  decision:  Was  the  accident  the  result  of  injuries  sustained 
in  the  "course  of  and  arising  out  of  his  employment." 

Investigation  showed  that  Willis  was  employed  as  fireman  of  the 
steam  shovel  and  that  he  had  worked  for  Guthrie-McDongall  Com- 
pany practically  continuously  for  the  past  five  years.  It  was  also 
ascertained  that  it  was  the  general  practice  of  steam  shovel  men  to 
rig  up  an  outfit  on  the  running  board  of  the  steam  shovel  for  the 
purpose  of  washing  or  cleaning  the  oily  and  greasy  overalls  and 
jumpers  of  the  operators  of  the  steam  shovels  and  that  it  was  while 
using  one  of  these  outfits  in  endeavoring  to  clean  his  own  clothes, 
that  Willis  was  injured.  The  injury  occurred  in  the  middle  of  the 
afternoon,  during  the  hours  that  he  was  on  duty  and  performing 
the  work  or  occupation  assigned  to  him  by  his  employer. 

While  ordinarily  the  duties  of  a  fireman,  assisting  in  the  opera- 
tion of  a  steam  shovel,  would  not  include  the  operation  of  a  laundry, 
and  as  a  consequence  an  employee  engaged  and  employed  to  do  a 
certain  line  of  work  for  an  employer  who  received  an  injury  during 
the  working  hours  in  which  he  was  engaged  by  his  employer  while 
doing  something  totally  independent  and  apart  from  the  line  and 
course  of  his  occupation  and  for  himself  and  his  own  personal  ben- 
efit, in  which  his  employer  had  no  interest  or  reward,  it  would  be 
held  that  the  injured  employee  was  not  entitled  to  compensation, 
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due  to  the  fact  that  his  injury  was  not  sustained  in  the  course  and 
arising  out  of  his  employment.  As  the  case  at  issue  presents  a 
somewhat  different  phase  of  the  situation  in  that  the  work  Willis 
was  doing,  Avhile  for  himself,  was  done  during  his  working  hours 
and  with  the  full  knowledge  and  consent  of  his  employer,  and  also 
in  view  of  the  fact  that  it  was  the  general,  accepted  and  adopted 
practice  followed  by  all  steam  shovel  operators  and  that  in  no  wise 
was  the  claimant  acting  different  than  any  other  steam  shovel  op- 
erator, in  the  employ  of  the  company  concerned,  it  is  therefore 
held  by  the  Board  that  in  the  instance  in  hand  the  claimant  received 
his  injury  while  in  the  course  of  his  occupation  and  that  his  claim 
for  compensation,  consisting  of  four  weeks,  at  50%  of  his  wages, 
amounting  to  $40.00,  should  be  allowed  and  paid. 


WHEN   COMPENSATION   BEGINS   UNDER  HOSPITAL 

CONTRACT 

Question  asked  by  Mr.  Eobert  Condon,  Secretary  and  Treasurer,  District  No. 
27,  U.  M.  W.  A.,  as  to  when  the  payment  of  compensation  would  begin  where 
the  employee  was  a  member  of  a  hospital  agreement  providing  for  medical 
treatment  and  hospital  attendance  exclusive  of  or  outside  of  the  first  aid  pro- 
visions of  the  Law. 

iThe  Board  advised  Mr.  Condon  that  compensation  starts  after 
the  expiration  of  the  waiting  period  of  two  weeks  specified  in  the 
Act,  and  that  on  account  of  the  fact  that  the  injured  employee 
working  by  the  day  or  month  in  this  state  is  not  docked  for 
the  day  on  which  he  is  injured,  that  consequently  the  two 
weeks  waiting  period  commences  on  the  day  following  the  ac- 
cident, which  would  cause  the  compensation  period  to  commence 
with  and  include  the  15th  day  after  the  day  of  the  injury.  The 
fact  that  the  employee  is  a  subscriber  to  or  member  of  a  hospital 
agreement  thereby  relieving  the  employer  from  the  cost  of  furnish- 
ing medical  and  hospital  attention  for  the  first  two  weeks  in  an 
amount  not  exceeding  $50  does  not  affect  the  provision  of  the  law 
that  there  shall  be  no  compensation  paid,  in  any  case,  during  the 
first  two  weeks'  disability  account  the  injury.  (See  Opinions  Attor- 
ney General  on  last  pages  of  this  report.) 


NUMBER  OF  EMPLOYEES  REQUISITE  TO  COME  UNDER  ACT 

Question  asked  by  the  contracting  firm  of  Kroffganz  &  Frank,  of  the  City  of 
Butte.  If  the  Montana  Workmen 's  Compensation  Act,  as  in  many  other  states, 
excepted  employers  employing  less  than  a  certain  number  of  working  men,  which 
in  some  states  was  two  and  in  others  five. 

The  Board  replied  to  the  contracting  firm  asking  the  question, 
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advising  them  that  while  the  Act  itself  was  silent  upon  the  subject, 
that  it  was  the  judgment  of  the  Board  that  there  was  no  necessity 
for  an  employer  to  have  a  certain  number  of  employees  to  entitle 
him  to  come  under  the  Act,  as  all  the  references  in  the  Law,  to  this 
question,  indicate  that  every  employer  engaged  in  a  hazardous  pur- 
suit as  specified  in  Section  4  (b),  (c),  (d)  and  (e),  may  come  in 
under  the  Law  irrespective  of  the  number  of  employees  he  may 
have.       (See  Opinions  Attorney  General). 


CAN  EMPLOYERS  DEDUCT  COMMISSION  FOR  COLLECTING 
HOSPITAL  ASSESSMENT 

Question  asked  by  physician  in  charge  of  hospital  at  Eureka,  as  to  whether 
or  not  the  Law  contemplated  allowing  employers  a  commission  of  5%  or  any 
amount,  to  cover  the  cost  of  collecting  the  $1.00  a  month  hospital  fees  from  the 
wages  of  each  employee. 

The  hospital  management  asking  the  question,  was  advised  that 
the  Board's  interpretation  of  Section  14  (d)  of  the  Workmen's  Com- 
pensation Act  was  to  the  effect  that  the  employer  could  not  directly 
or  indirectly  make  any  profit  of  any  kind  whatsoever  out  of  any 
hospital  contract  or  assessment.  That  while  the  bookkeeping  and 
responsibility  attending  the  collection  of  the  hospital  assessment 
from  the  payroll  of  the  men  represents  some  cost  to  the  employer, 
which  undoubtedly  he  could  legally  charge  for,  yet  in  view  of  the 
fact  that  the  hospital  agreement  in  question  relieves  the  employer 
from  the  necessity  of  furnishing  the  first  aid  medical  and  hospital 
attention  covering  the  first  two  weeks  of  the  injury,  that  they  should 
certainly  be  willing  to  contribute  the  cost  of  collecting  the  hospital 
fees  from  the  men  and  turning  same  over  to  the  hospital.  The 
Board  views  with  disfavor  any  such  practice  on  the  part  of  em- 
ployers and  will  urge  them  to  contribute  free  of  charge  their  serv- 
ices in  connection  with  the  collection  of  the  hospital  fee,  and  the 
accounting  of  same  to  the  proper  authorities  in  charge  of  the  hos- 
pital having  the  contract  with  the  men. 


METHOD  COMPUTING  WAGES  COAL  MINERS 

Question  presented  by  committee  representing  United  Mine  Workers  of 
America,  consisting  of  Messrs.  Wilkinson,  Condon  and  Hunter,  and  committee 
representing  the  State  Coal  Operators  Association,  consisting  of  Messrs.  White, 
Woodard  and  Purcell,  who  appeared  in  person  before  the  Board  and  stated  that 
the  contention  was  how  to  fix  the  daily  or  weekly  wages  of  coal  miners  who 
worked  only  a  portion  of  the  time  and  then  generally  on  piece  work,  consisting 
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of  a  fixed  price  per  ton  coal  mined.  It  was  conceded  by  both  committees  that 
the  coal  mining  industry  in  the  state  is  one  that  operates  only  a  portion  of  the 
year  and  that  the  peculiar  nature  of  the  business  and  the  limited  time  of  yearly 
operation  must  of  necessity  be  a  governing  factor  in  determining  the  average 
daily,  weekly,  or  monthly  wages  of  the  miner. 

After  considering  carefully  the  arguments  presented  by  the  re- 
spective committees  and  submitting  the  question  at  issue  to  Mr. 
Wagner,  of  the  Attorney  General's  legal  staff,  the  Board  advised 
the  committees  that  the  rule  which  should  guide  them  in  determin- 
ing the  average  daily  wage  for  the  purpose  of  fixing  a  basis  upon 
which  to  compute  compensation  for  injured  employees,  as  advised 
by  Mr.  Wagner,  should  be,  that  whenever  the  wages  received  by  an 
employee  is  in  the  form  of  piece  work,  or  of  a  nature  other  than  a 
fixed  daily  wage,  that  the  average  wage  shall  be  arrived  at  by 
taking  the  total  net  earnings  of  the  employee  for  a  period  of  ninety 
days  preceding  the  accident,  which  total  amount  shall  be  divided 
by  the  actual  number  of  days  worked  and  the  result  multiplied  by 
six,  which  would  constitute  the  weekly  wage  for  the  purpose  of 
furnishing  a  basis  upon  which  to  compute  compensation.  If  on 
account  of  the  shortness  of  time  during  which  the  workman  has 
been  employed,  or  for  any  other  reason  it  is  not  practicable  to  com- 
pute the  daily  wage  in  this  manner,  then  regard  should  be  had  for 
the  average  daily  wages  which  have  been  earned  by  a  person  in 
the  same  grade,  engaged  in  the  same  work,  by  the  same  employer, 
and  if  there  is  no  person  so  employed  then  by  a  person  working  for 
another  in  the  same  class  of  work. 


CONTRACTOR  FOR   COUNTIES— LIABILITY   OF   COUNTY 

Question  asked  by  Hugh  Broderick,  Chairman  Board  of  County  Commissioners, 
Broadwater  County,  as  to  whether  counties  giving  a  contract  to  a  private  party 
for  construction  of  roads,  would  be  liable  under  the  Compensation  Act  to 
the  employees  of  the  contractor. 

The  Board  advised  the  Chairman  of  the  Board  of  County  Com- 
missioners in  answer  to  his  question,  that  the  Law  provides  that 
"employee"  means  every  person  in  the  State,  including  a  contractor, 
other  than  "an  independent  contractor,"  engaged  in  the  employ- 
ment of  an  employer  under  a  contract  of  hire  express  or  implied. 
This  would  seem  to  indicate  that  the  county  would  not  be  liable  for 
compensation  to  an  injured  employee  working  for  a  contractor,  be- 
cause such  contractor  would  be  "an  independent  contractor,"  liable 
for  his  own  employees.  The  Law  provides  that  where  any  contrac- 
tor is  engaged  in  the  performance  or  contract  work  for  public  cor- 
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porations  (which  includes  counties),  that  the  terms,  conditions  and 
provisions  of  Compensation  Plan  Number  Three  shall  be  exclusive, 
compulsory  and  obligatory.  It  is  evident  that  no  liability  rests  on 
the  county. 


PERMANENT   PARTIAL   DISABILITY    SETTLEMENT    FOR 
SPECIFIC  INJURY 

Be  claim  for  compensation  by  A.  N.  Palmer,  employee  Missoula  Light  & 
Water  Company,  under  Plan  One,  loss  of  sight,  left  eye;  also  claim  George  H. 
Hoen,  employee  Benson-Carpenter  Company,  under  Plan  Two,  loss  of  two  toes 
left  foot  j  also  claim  Harry  Koehler,  employee  Guthrie-McDougall  Company, 
under  Plan  Three,  loss  of  first  finger,  left  hand.  All  the  employees  in  question 
petitioned  for  permission  to  receive  the  compensation  due  them  in  a  lump  sum,  in 
lieu  of  monthly  payments.  Question  asked:  If  an  employee  suffers  the  loss 
of  a  member  and  returns  to  work  within  two  weeks,  is  he  entitled  to  compensation 
for  the  number  of  weeks  provided  in  the  law,  covering  the  loss  of  members,  re- 
sulting in  permanent  partial  disability. 

The  Board  advised  the  employers  and  employees  in  interest  that 
where  a  certain,  definite  amount  of  compensation  is  provided  by 
law,  as  for  the  loss  of  an  eye,  the  loss  of  a  toe,  or  the  loss  of  a 
finger,  as  in  the  cases  in  hand,  that  the  amount  specified  for  same 
in  the  Act  must  be  paid,  regardless  of  when  the  injured  employee 
returns  to  work.  The  length  of  the  period  of  disability  is  not  a 
feature  in  determining  the  compensation  due  an  injured  employee 
for  injuries  of  the  character  mentioned.  In  one  of  the  cases  in 
hand  the  injured  employee  returned  to  work  within  three  days  after 
the  injury.  In  another,  the  injured  employee  did  not  return  to 
work  for  (four  weeks  after  the  injury,  yet  the  settlement  in  each 
instance  was  based  on  the  specific  amount  for  each  injury  as  pro- 
vided in  Section  16  (i)  of  the  Act,  which  states  that  the  compensa- 
tion liable  for  certain  specified  injuries  is  fixed  at  a  certain  amount, 
which  amount  shall  be  in  lieu  of  any  other  compensation  provided 
by  the  Act. 

Upon  investigation  the  Board  granted  the  petitions  and  ordered 
the  payment  of  specific  amounts  as  provided  by  the  Act. 


INJURED  AFTER  QUITTING  WORK 

Ee  claim  for  compensation  by  G.  L.  Nason,  employee  East  Butte  Copper 
Company.  Question  involved, — was  claimant  injured  while  in  the  exercise  of 
his  ordinary  duties  and  did  his  injury  arise  out  of  and  in  the  course  of  his 
employment;  is  the  employer  liable  for  compensation  account  injury  sustained 
by  an  employee  after  leaving  the  place  of  employment. 

The  statement  made  by  Mr.  Nason  was  to  the  effect  that  he  had  finished  his 
shift's  work   at  the  plant   of  the  company,  in  the   evening,   and   had   started   for 
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his  home  a  mile  distant,  that  in  the  darkness  he  strayed  from  the  road  and  fell 
into  an  open  ditch,  thereby  sustaining  an  injury  resulting  in  total  disability. 
That  the  ditch  or  place  where  he  received  the  injury  was  at  or  near  the  boundary 
line  of  the  property  owned  by  the  East  Butte  Company,  and  was  within  the  en- 
closure marking  the  boundary  of  the  premises  of  the  company. 

While  an  injury  to  an  employee  on  his  way  to  and  from  his 
place  of  employment  is  ordinarily  not  covered  by  the  Act,  exceptions 
exist  for  in  many  instances  the  injured  employee  is  unable  to  exer- 
cise any  discretion  relative  to  his  movements  immediately  preceding 
the  time  of  reaching  his  place  of  employment  and  also  just  after 
leaving  it  when  his  work  is  completed.  The  Board  held  that  em- 
ployment relates  to  and  covers  not  only  the  time  during  which  the 
laborer  is  occupied  in  his  regular  labor,  but  also  a  later  and  earlier 
time,  during  which  he  is  passing  from  (or  to)  the  surroundings  of 
his  employment  into  (or  from)  surroundings  having  no  relation  or 
connection  therewith.  That  in  the  case  in  hand,  after  performing 
the  work  assigned  to  him  by  his  employer,  it  was  necessary  for 
Nason  to  travel  from  his  home  to  the  place  of  employment  provided 
by  his  employer  and  likewise  to  return  to  his  home  from  the  said 
place  of  employment  each  day.  That  his  employer  was  aware  of 
and  consented  to  said  arrangement  and  also  that  the  injury  occurred 
on  the  premises  of  the  employer,  although  not  at  the  place  of  employ- 
ment, therefore  the  injury  (in  this  case)  arose  out  of  and  in  the 
course  of  the  employment  of  the  injured  workman  and  the  payment 
of  compensation,  as  provided  in  the  Act,  amounting  to  $10.00  per 
week,  during  period  of  disability,  is  ordered. 


DEATH  NOT  CAUSED  BY  ACCIDENT 

Ee  death  of  Arnold  Kelly,  employee  of  the  Barnes -King  Development  Com- 
pany. Question  asked  by  James  Kelly,  of  Calgary,  Canada,  as  to  whether  the 
Law  provided  for  the  payment  of  compensation  when  the  immediate  cause  of 
death  was  not  due  to  physical  injury,  but  was  the  result  of  physical  infirmity 
accentuated  or  assisted  by  the  occupation  deceased  was  engaged  in  at  the  time  of 
his  death,  as  indicated  by  the  reported  circumstances  attending  the  death  of 
Arnold  Kelly,  on  September  first,  at  the  Pegan-Gloster  mine,  at  Marysville, 
Montana. 

The  Board  advised  Mr.  James  Kelly  that  it  could  not  pass  on  the 
cause  or  determine  in  any  way  the  responsibility  for  the  death  of 
Arnold  Kelly  with  the  data  available.  That  the  report  of  the  at- 
tendant physician  relative  to  the  death  of  Arnold  Kelly  states  that 
the  cause  of  death  was  "heart  failure  caused  by  goitre."  The  report 
of  two  eye-witnesses  is  as  follows: 

"Deceased  had  filled  five  cars  up  to  10:15  a.  m.,  and  was  pushing  an 
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empty  car  toward  the  face  of  the  drift,  when  we  asked  him  to  stop  the 
car  while  we  passed  with  the  drilling  machine  and  steel.  He  seemed  to  be 
all  right  and  commented  upon  the  small  machine  we  were  using.  An  in- 
stant later  we  saw  him  sink  down  to  his  knees.  We  carried  him  out  to 
the  mouth  of  the  tunnel  and  tried  to  bring  him  to  life,  but  could  not. ' ' 

The  data  received  up  to  date  would  indicate  that  the  conclusion 
reached  by  the  physician  was  correct  and  that  the  deceased  suffered 
from  no  physical  injury.  The  position  taken  by  the  Board  here- 
tofore has  been  that  ordinarily  when  death  or  disability  results  from 
causes  unaccompanied  by  any  physical  injury,  that  no  .compensa- 
tion can  be  paid  under  the  Law.  This  is  not  to  be  accepted  as  an 
opinion  directly  relating  to  the  case  of  the  deceased  Arnold  Kelly, 
which  can  only  be  decided  when  all  the  facts  obtainable  relating  to 
the  case  are  in  the  possession  of  the  Board. 


DEFINITION  OF  WIDOW  AND  WIDOWER 

Ee  claim  of  Mrs.  Elsa  V.  Herrill  account  accidental  death  of  Alexander  C. 
Herrill  in  Tramway  mine,   at   Butte,   on  August   10th. 

Question  asked  by  J.  D.  Ferrell,  of  Butte,  as  to  the  meaning  of  the  term 
1 '  surviving  wife "  as  a  beneficiary  of  a  husband  with  whom  she  was  not  living 
at  the  time  of  his  death. 

The  Board  advised  Mr.  Ferrell  that  "wife"  or  "widow"  means, 
only,  a  wife  or  widow  living  with  or  legally  entitled  to  be  supported 
by  the  deceased  at  the  time  of  his  death,  and  that  "husband,"  or 
"widower"  means,  only,  a  husband  or  widower  incapable  of  sup- 
porting himself,  and  living  with,  or  legally  entitled  to  be  supported 
by,  the  deceased  at  the  time  of  her  death. 


TO  DETERMINE  AVERAGE  DAILY  WAGES 

Question  asked  by  Sol  Genzberger,  Secretary  Butte  &  Zenith  City  Mining 
Company,  as  to  the  method  to  be  followed  in  computing  compensation  for  the 
fractional  part  of  a  week,  when  the  employee  works  seven  days  a  week  and  the 
daily  and  weekly  wage  received  is  fixed. 

The  Board  advised  Mr.  Genzberger  that  in  arriving  at  the  amount 
of  compensation  to  be  paid  an  injured  workman,  where  his  wage  is 
fixed,  that  his  average  daily  wage,  exclusive  of  overtime,  must  be 
used  as  a  basis  and  that  where  the  employment  extends  through 
the  seven  days  in  a  week,  that  the  employee  is  entitled  to  receive 
(within  the  maximum  and  minimum  fixed  by  the  Law)  one-half 
of  his  average   net   earnings  for   the   seven  days   constituting   the 
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week,  and  for  any  fractional  part  of  the  week,  a  proportionate 
amount.  That  when  the  weekly  wages  represent  seven  days'  work 
the  daily  wage  is  one-seventh  of  that  amount  and  where  the  weekly 
wages  represent  six  days'  work  the  daily  wages  is  one-sixth  of 
that  amount.  This  conclusion  is  manifest  from  the  language  of 
Section  6  (u),  which  specifically  states  that  the  term  "week"  means 
six  working  days,  but  includes  Sunday. 


CAUSE    OF   INJURY    UNKNOWN 

Ee  claim  of  John  Backman,  employee  Thomas  Donlan,  lumberman,  injured 
July  31st,  at  Alger.  Backman  was  working  on  a  side  hill  moving  logs  and 
timber  when  the  man  nearest  him,  some  fifty  feet  away,  heard  an  outcry,  and  in 
going  over  to  him  found  that  he  was  unconscious.  He  regained  consciousness 
in  the  course  of  half  an  hour  but  was  unable  to  explain  or  give  any  cause  for 
the  accident,  in  fact,  had  no  recollection  whatever  of  anything  in  connection 
therewith,  and  could  not  understand  that  he  was  injured,  although  the  physician 
who  attended  him  found  that  he  was  suffering  from  a  compound,  comminuted, 
depressed  fracture  of  the  skull  and  that  pieces  of  his  hat  and  small  pieces  of 
rock  were  embedded  between  the  bone  fragments.  The  physician  gave  it  as  his 
opinion  that  either  he  slipped  and  fell  down  the  hill,  striking  his  head  on  a  rock, 
or  that  a  small  piece  of  rock  rolled  down  the  hill,  striking  him  on  the  head. 
Neither  the  claimant,  Backman,  nor  the  employee,  Handberg,  who  was  working 
near  him,  on  the  same  hill  side,  were  able  to  give  any  explanation,  relative  to 
the  cause  of  the  injury,  although  Backman  expressed  the  opinion  that  it  must 
have  been  caused  by  a  small  rock  becoming  dislodged  on  the  hill  side  above 
him,  and  in  bounding  the  side  of  the  hill,  struck  him  on  the  head  while  he  was  in 
£,  stooping  position,  moving  a  log. 

Investigations  conducted  by  the  Board  indicated  that  Backman 
had  no  enemies  that  would  seek  to  do  him  personal  injury.  It  was 
also  evident  that  the  laborer  working  with  him  on  the  hillside  did 
not  contribute  in  any  way  to  the  accident.  The  information  and 
evidence  obtainable  also  tended  to  show  that  Backman  did  not  will- 
ingly or  knowingly  injure  himself.  Therefore,  the  Board  accepted 
the  theory  advanced,  that  the  injury  suffered  by  Backman  was 
purely  accidental,  and  arose  out  of  and  in  the  course  of  his  employ- 
ment, and  consequently  would  come  within  the  purview  of  the  Com- 
pensation Act.  Hence,  the  Board  allowed  the  claim  for  compensation 
filed  by  Backman,  and  ordered  the  same  to  be  paid  in  accordance 
with  the  provisions  of  the  Workmen's  Compensation  Act. 
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COMMON  LAW  DEFENSES 

Question,  by  Mr.  Brown,  of  the  Brown  Lumber  &  Coal  Company,  of  Helena, 
asking:  If  they  as  employers  engaged  in  retailing  coal  and  lumber  which 
occupation  is  not  listed  as  "hazardous"  under  the  Compensation  Act,  should 
be  made  defendants  in  a  suit  for  damages  by  reason  of  an  accident  occurring 
to  one  of  their  employees,  whether  or  not  their  common  law  defenses  would  be 
denied  them? 

The  Board  advised  Mr.  Brown  that  it  was  of  the  opinion  that 
where  an  enployer  of  labor,  not  classified  as  "hazardous"  by  the 
Compensation  Act,  is  sued  for  damages  account  injuries  sustained 
by  a  workman,  that  he  is  not  estopped  from  pleading  his  so-called 
common  law  defenses  in  any  action  brought  for  the  purpose  of  re- 
covering damages  by  a  workman  injured  while  engaged  in  "non- 
hazardous"  pursuits,  as  recognized  by  the  Act.  That  where  the  Act 
is  silent  on  what  is  hazardous  and  non-hazardous,  the  question  can 
only  be  determined  by  the  courts. 


SELECTION  OF  PHYSICIAN 

Question  asked  by  H.  L.  Silverman,  manager  of  the  co-partnership  of  Silver- 
man &  Wild,  mining  operators,  Southern  Cross.  When  an  employee  is  injured 
and  requires  the  attendance  of  a  physician,  is  it  within  the  province  of  the  em- 
ployer 's  right  and  duty  to  select  the  physician,  or  does  that  right  belong  ex- 
clusively to  the  injured  employee?  Further  if  the  employer  provides  a  com- 
petent physician  and  the  employee  refuses  to  accept  treatment  from  same  and 
sends  for  a  physician  of  his  own  selection,  who  pays  the  bill? 

The  nBoard  advised  Mr.  Silverman  that  while  the  Compensation 
Law  is  silent  on  the  question  of  who  shall  select  the  physician  to 
attend  an  injured  employee,  yet  by  common  consent,  in  this  state, 
the  employer  has  generally  furnished  the  physician  except  where  the 
employees  have  entered  into  a  hospital  agreement  with  a  physician 
of  their  own  selection.  It  is  the  opinion  of  the  Board  that  if  a  com- 
petent physician  was  provided  by  the  company  and  the  employee 
refused  to  accept  the  services  of  the  physician  so  provided  and  in- 
stead employed  his  own  doctor,  that  the  employer  would  not  be 
compelled  to  pay  for  the  services  of  the  doctor  selected  by  the  em- 
ployee. However,  if  the  employer  had  not  definitely  instructed  the 
employee  to  go  to  a  certain  physician,  who  was  recognized  and 
known  as  the  company's  doctor,  and  allowed  him  to  choose  his  own 
physician,  or  if  the  company  failed  to  provide  proper  medical 
treatment,  the  employer  would  be  responsible  for  the  expense  of 
medical  treatment  of  the  injured  employee,  within  the  maximum 
amount  and  time  limit,  provided  in  the  Workmen's  Compensation 
Act. 
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SEGREGATION  OF  EMPLOYEES  NOT  PERMISSIBLE 

Question  asked  by  Symons  Dry  Goods  Company,  Hennessy  Mercantile  Com- 
pany, Missoula  Mercantile  Company,  Great  Falls  Implement  Company,  Murray 
Hospital,  Thornton  Hotel,  and  ninety-six  other  applicants  having  employees 
engaged  in  both  hazardous  and  non-hazardous  occupations  in  the  conduct  of  the 
same  business.  Employing  companies  such  as  the  Hennessy  and  Symons  Com- 
panies, employ  hundreds  of  employees  in  non-hazardous,  clerical  and  office  oc- 
cupations who  clearly  do  not  come  under  the  Act,  but  in  addition  thereto,  in  the 
operation  of  the  same  business,  they  also  employ  a  dozen  or  more  chauffeurs 
and  teamsters  whose  oceupatons  are  as  clearly  hazardous  as  the  others  are  non- 
hazardous.  The  question  involved  is,  can  an  employer  segregate  his  employees 
engaged  in  hazardous  occupation  from  those  engaged  in  non-hazardous  occupa- 
tion. 

The  Board  advised  the  parties  in  interest  that  there  is  no  provision 
in  the  Law  which  permits  an  employer  to  accept  the  Compensation 
Act  as  to  part  of  his  employees  and  refuse  it.  as  to  the  remainder. 
When  the  Act  is  elective,  as  in  Montana,  election  must  be  made  as 
to  all  employees  or  none.  It  therefore  naturally  follows  that  when 
the  principal  business  of  the  employer  is  non-hazardous,  such  as  the 
operation  of  a  general  merchandise  business,  conducted  in  the  main 
part  by  clerks  and  bookkeepers,  the  mere  fact  that  a  few  of  the 
employees  connected  with  the  operation  of  the  business,  such  as 
chauffeurs  and  teamsters,  cannot  on  account  of  their  portion  of  the 
Avork  being  hazardous,  make  the  entire  operation  of  the  business  of 
merchandising  hazardous.  The  employment  of  a  dozen  chaffeurs 
or  teamsters,  in  hazardous  work,  cannot  be  considered  other  than  as 
incidental  or  casual  to  the  main  business  of  operating  the  general 
merchandise  establishment,  requiring  from  one  to  two  hundred  em- 
ployees in  the  conduct  of  its  business.  Therefore  the  inevitable 
conclusion  is  that  an  employer  cannot  segregate  his  employees  and 
come  under  the  Act  with  those  who  are  engaged  in  hazardous  work 
and  exclude  those  of  his  employers  who  are  not  so  engaged.  Also 
it  is  plain  that  the  principal  or  main  feature  of  the  business,  what- 
ever it  may  be,  must  govern  the  determination  of  whether  the 
business  is  hazardous  or  non-hazardous,  the  minor  part  constituting 
only  casual  or  incidental  occupation  as  compared  to  the  main  or 
principal  business.  Consequently,  every  case  must  be  decided  upon 
its  individual  merits  and  conditions  after  ascertaining  all  the  facts 
and  circumstances  attending  and  surrounding  each  case  at  issue, 
predicated  on  the  theory  that  the  hazard  of  the  business  taken  as 
a  whole  is  to  govern,  rather  than  the  hazard  to  which  an  individual 
workman  may  be  subjected.  Therefore,  admissions  of  the  applicants 
in  question  under  Plan  Two  were  refused  account  business  not  being 
hazardous. 
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HAZARDOUS  OCCUPATIONS  NOT  LISTED  IN  ACT 

Question  asked  by  Wright,  steam  thresher,  Quinn,  blacksmith  shop,  Van  Blari- 
eom,  coal  docks,  Abel  Bros.,  butcher  shop,  Stanhope,  automobile  garage, 
MeQueeney,  drayage  and  transfer,  Rohan,  teaming,  Home  Baking  Company, 
steam  bakery,  and  twenty-four  other  applicants  having  employees  engaged  in 
both  hazardous  and  non -hazardous  occupation  in  the  conduct  of  the  same  business, 
although  the  principal  part  of  the  business  conceded  to  be  hazardous,  and  that 
the  only  employees  engaged  in  non-hazardous  work  consisted  of  accountants  and 
bookkeepers.  The  question  involved  is,  can  the  Board  admit  employers  whose 
business  or  occupation  is  not  listed  in  the  Compensation  Act  as  hazardous  when 
the  facts  clearly  establish  and  show  that  the  business  in  question  is  hazardous. 

,The  Board  advised  the  parties  in  interest  that  Section  5  of  the 
Workmen's  Compensation  Act  as  interpreted  by  the  Attorney  Gen- 
eral empowered  the  Board  to  admit  as  hazardous  any  business  or 
occupation  which  clearly  showed,  on  its  face,  that  it  was  hazardous 
and  belonged  to  that  class  of  industries  that  the  courts  have  hereto- 
fore held  to  be  hazardous.  That  the  investigations  of  the  Board 
disclosed  that  in  the  applications  in  question,  the  business  or  occupa- 
tion was  hazardous  and  also  that  all  the  employees  engaged  in  the 
operation  of  same,  excepting  the  office  employees,  were  engaged  in 
a  "hazardous  occupation." 

Therefore  the  Board  ruled  that  the  operation  or  conduct  of  the 
following  industries  be  declared  within  the  scope  of  the  Act  as 
hazardous,  and  that  they  be  listed  under  Plan  Three  as  follows: 

Steam  threshing  and  plowing  outfits,  operated  for  hire,  Class 
Fourteen,  rate  two  and  five-tenths  per  centum;  butcher  shops,  in- 
cluding slaughtering,  Class  Nine,  rate  two  per  centum ;  butcher 
shops,  without  slaughtering,  Class  Three,  rate  one  and  three-tenths 
per  centum;  retail  and  wholesale  lumber,  wood  and  coal  yards,  and 
coal  docks,  using  power  driven  machinery,  Class  Five,  rate  one  and 
five-tenths  per  centum ;  and  where  no  power  driven  machinery  is 
used,  Class  Two,  rate  eight-tenths  of  one  per  centum ;  blacksmith 
shops,  Class  Five,  rate  one  and  five-tenths  per  centum;  automobile 
garages,  including  in  their  equipment  power  driven  machinery,  Class 
Three,  rate  one  and  three-tenths  per  centum;  automobile  garages, 
doing  repair  work,  without  power  driven  machinery,  Class  Two,  rate 
eight-tenths  of  one  per  centum ;  general  draying,  trucking,  teaming 
or  transfer  outfits,  Class  Three,  rate  one  and  three-tenths  per 
centum ;  steam  bakeries,  with  power  driven  machinery,  Class  Two, 
rate,  eight-tenths  of  one  per  centum. 
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CITY  OFFICIALS  AND  EMPLOYEES  DEFINED 

Questions  asked  by  cities  of  Butte,  Bozemah,  Kalispell,  Great  Falls,  Glendive, 
Roundup,  Fort  Benton,  Missoula,  Livingston  and  twelve  other  cities  as  to  who 
should  be  included  in  their  payroll  report  to  the  Board,  under  Plan  Number 
Three. 

The  Board  advised  the  clerks  of  the  cities  in  question  that  all 
employees  of  the  city  should  be  included  in  the  payroll  report  and 
the  officials  omitted ;  that  in  determining  who  are  employees  and 
who  are  officials  of  the  respective  cities  that  the  charter  of  the  city 
and  the  ordinances  adopted  by  the  governing  body  of  the  city 
would  of  necessity  have  a  controlling  influence ;  that  in  the  absence 
of  any  specific  provision  in  either  charter  or  ordinances  specifying 
who  are  officials  and  who  are  employees,  that  the  Board  has  ten- 
tatively decided  that  cities,  villages,  municipalities  and  incorporated 
towns,  should  report  all  employees,  no  matter  what  their  occupation, 
or  in  what  department  they  are  working,  stating  the  class  of  work 
that  they  are  engaged  in  and  the  wages  or  salary  that  they  receive 
from  same. 

It  is  the  opinion  of  the  Board  that  the  list  of  employees  will  in- 
clude those  in  the  health,  fire,  library,  water,  parking,  sewer, 
improvement  district,  boulevard,  sprinkling,  sidewalk,  garbage, 
teaming,  paving,  plumbing,  building,  engineering,  blacksmith,  re- 
pairing, automobile,  public  market,  stable,  painting  and  janitor  de- 
partments of  the  city  work,  also  all  clerks  and  office  employees  of 
all  kinds,  including  all  members  of  the  fire  department,  or  all  em- 
ployees holding  positions  by  appointment. 

The  Board  is  of  the  opinion  that  all  officials  should  be  excluded 
from  the  payroll  reports  submitted  and  that  "officials"  include  the 
mayor,  aldermen,  city  clerk,  city  treasurer,  police  magistrate,  or  all 
officers  elected  by  the  voters  at  regular  elections.  This  also  includes 
policemen,  who  have  been  declared  by  the  courts  to  be  public 
' '  officers. ' ' 


ARISING  "OUT  OF  AND  IN  COURSE  OF"  EMPLOYMENT 

In  re  claim  for  compensation  by  Frank  Boulanger,  an  employee  of  Republic 
Coal  Company  of  Roundup,  injured  May  18th  by  having  leg  bruised  and  lacerated 
by  being  caught  between  coal  car  and  legs  of  mule  which  was  hitched  to  cars 
of  coal.  Employer  filed  protest  against  allowance  of  claim  for  compensation, 
on  the  ground  that  the  accident  did  not  "arise  out  of  and  in  the  course  of  the 
occupation. ' ' 

Investigation  disclosed  the  fact  that  Boulanger  was  employed  to 
"dig  coal"  in  the  mine  of  the  employing  company,  and  that  con- 
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trary  to  the  orders  and  instructions  of  the  said  Republic  Coal  Com- 
pany the  claimant  left  his  place  of  work  as  a  miner  and  undertook 
to  make  a  "trip"  for  a  "driver",  contrary  to  the  rules  and  regula- 
tions of  his  employer  and  against  the  orders  of  the  foreman  in 
charge  of  the  operations. 

While  attempting  to  make  the  "trip",  and  when  he  reached  the 
switch  at  room  No.  41  of  the  first  southeast  entry,  the  mule  drawing 
the  "trip"  stopped,  thus  allowing  the  car  to  run  up  on  claimant, 
pinioning  his  leg  between  the  car  and  the  legs  of  the  mule,  thus  indi- 
cating his  unfamiliarity  with  that  class  of  work  and  corresponding 
inability  to  protect  himself. 

The  fact  that  claimant  left  his  place  of  employment  and  the  occu- 
pation that  he  was  engaged  in,  contrary  to  the  orders  and  instruc- 
tions of  his  employer,  and  engaged  in  work  that  had  no  relation  or 
association  to  the  work  that  he  was  hired  to  perform,  clearly 
indicates  that  the  employer  should  not  be  held  liable  for  the  payment 
of  compensation  on  account  of  the  injury  sustained  by  the  employee 
when  he  was  wilfully  absenting  himself  from  his  regular  employ- 
ment as  provided  under  the  contract  of  hire  with  his  employer. 

If  the  act  which  caused  the  injury  was  within  the  scope  of  claim- 
ant's employment,  the  mere  fact  that  he  had  been  expressly 
forbidden  to  do  the  thing  or  act  that  was  primarily  responsible 
for  the  injury  would  not  necessarily  be  fatal  to  his  claim. 

The  courts  have  held  that  the  mere  fact  that  an  employe,  was 
acting  negligently,  or  in  violation  of  an  established  rule,  at  the 
time  of  the  accident  does  not  preclude  the  injury  from  "arising 
out  of  and  in  the  course  of"  the  employment — if  at  the  time  of 
the  injury  he  was  actually  doing  the  work  for  which  he  was  em- 
ployed. It  has  also  been  held  that  even  if  he  was  doing  something 
for  which  he  was  not  actually  employed,  the  claim  would  be  valid 
if  the  employee  was  acting  in  an  honest  attempt  to  further  his 
employer's  business,  especially  if  the  act  in  dispute  was  necessary 
in  order  that  the  work  of  the  employer  might  progress  satisfac- 
torily. But  if  the  negligent  or  disobedient  act  was  performed 
entirely  for  his  own  use  and  purpose,  or  if  he  undertakes  to  per- 
form some  work  that  he  was  not  employed  to  do,  merely  for  his 
own  use  or  purpose,  or  for  the  benefits  of  some  other  party  other 
than  his  employer,  and  not  to  further  the  employer's  business, 
then  no  recovery  is  permissible. 

The  authorities  agree  that  there  has  been  much  difficulty  and 
considerable  conflict  of  opinion  in  applying  this  principle,  yet  it 
sometimes  happens  that  the  refusal  to  obey  a  command  goes  so 
far  as  to  be  equivalent  to  "wilful  negligence"  but  in  the  case  in 
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hand  it  would  be  difficult  to  apply  this  reasoning  and  anyhow  it 
does  not  effect  the  question  involved  in  this  case  which  is :  Did 
the  injury  "arise  out  of  and  in  the  course  of"  the  employment? 
The  point  to  be  determined  is  whether  the  claimant  was  actually 
doing  the  work  he  was  engaged  to  do,  or  whether  he  was  doing 
something  substantially  or  totally  different.  An  injury  "arises 
in  the  course  of"  an  emplojanent  when  it  occurs  while  the  work- 
man is  engaged  in  or  about  the  occupation  for  which  he  was 
employed  and  it  "arises  out  of"  the  employment  when  (after  the 
happening)  it  can  be  seen  that  it  was  due  to  a  danger 
which  was  incident  to  the  work,  as  opposed  to  a  danger  wholly 
and  distinctly  apart  or  unconnected  with  such  work.  The  terms 
"out  of"  and  "in  the  course  of"  are  not  synonymous  and  if  either 
of  these  elements  is  missing  the  claim  for  compensation  is  defective. 
The  authorities  say  that  "the  two  questions"  are  to  be  determined 
by  different  tests.  The  words  "out  of"  refer  to  the  origin  or 
cause  of  the  accident,  and  the  words  "in  the  course  of"  to  the  time, 
place,  and  circumstances  under  which  it  occurred. 

From  the  foregoing,  considered  in  connection  with  the  undisput- 
ed evidence  submitted  in  the  case,  the  Board  felt  justified  in 
concluding  that  Frang  Boulanger  was  injured  outside  the  course 
of  his  employment,  and  that  the  accident  did  not  "arise  out  of 
and  in  the  course  of"  the  occupation,  and  as  a  consequence  com- 
pensation was  ordered  denied. 


WILFUL  NEGLIGENCE 

In  re  accident  to  Charles  Magela,  an  employee  of  the  Roundup  Coal  Mining 
Company  of  Roundup,  injured  June  23rd  by  falling  off  a  moving  "trip"  of  coal 
cars,  resulting  in  contusion  of  leg  and  laceration  of  foot,  on  account  of  being 
dragged  for  a  considerable  distance.  Employer  protested  against  allowance  of 
compensation,   on   the   ground   that   Magela   was    guilty    of   "wilful   negligence." 

The  investigation  conducted  bj^  the  Board  established  the  follow- 
ing governing  facts:  That  Magela  was  employed  as  ai  miner  in 
the  mines  of  the  employing  company;  that  at  quiting  time  on  the 
day  of  the  accident,  he  insisted,  in  violation  of  the  rules  of  the 
mine  and  also  the  mining  laws  of  the  state  with  which  he  was 
familiar,  in  riding  out  on  the  "trip"  leaving  his  room,  instead  of 
walking  to  the  manway,  as  is  customary  and  in  accordance  with 
well  established  rules.  He  was  told  by  the  driver  of  the  "trip" 
that  his  action  was  contrary  to  the  rules  of  the  mine  and  that  he 
Avas  liable  to  fall  off,  and  must  get  off  before  anything  happened. 
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He  refused  to  get  off,  insisting  that  he  could  and  would  take  care 
of  himself.  On  July  3d  the  driver  of  the  "trip"  made  and  signed, 
in  the  presence  of  witnesses,  the  following  statement : 

"Roundup,  July  3,  1916. 
To  the  Industrial  Accident  Board, 
Helena,   Montana. 

Gentlemen : 

I  was  driving  on  the  trip  that  Charles  Magela  rode  and 
on  which  he  was  injured  June  23d.  I  told  Magela  to  get 
off,  because  the  foreman  told  me  not  to  let  men  ride  trips. 
Magela  refused  to  get  off,  stating  that  he  would  stand  the 
consequence  of  any  injury  he  might  receive.  The  only 
way  I  could  get  him  off  would  be  to  knock  him  off,  and  I 
couldn't  do  this. 

(Signed)         TOXY  WANCHENA, 

Driver. ' ' 

The  statement  of  the  driver  was  not  disputed  and  seemed  to 
cover  the  facts  of  the  case  fairly  well. 

Black's  Law  Dictionary  defines  "wilful  negligence"  as  follows: 

"Though  rejected  by  some  courts  and  writers  as  involving  a  contradic- 
tion of  terms,  this  phrase  is  occasionally  used  to  describe  a  higher  or  more 
aggravated  form  of  negligence  than  gross.  It  then  means  a  wilful  de- 
termination not  to  perform  a  known  duty,  or  a  reckless  disregard  of  the 
safety  or  the  rights  of  others,  as  manifested  by  the  conscious  and  in- 
tentional omission  of  the  care  proper  under  the  circumstances. ' ' 

The  court  in  the  Burns  case,  218  Mass.,  8,  105,  N.  E.,  601,  held 
that  "wilful  negligence"  meant  the  "intentional  doing  of  some- 
thing with  the  knowledge  that  it  is  liable  to  result  in  serious 
injury,  or  with  wanton  and  reckless  disregard  of  its  probable  con- 
sequences." 

In  the  case  of  the  Great  Western  Power  Company  v.  Pillsbury, 
149  Pac,  35,  the  Supreme  Court  of  California  held  that  "the  fail- 
ure of  an  experienced  lineman  to  use  rubber  gloves  while  working 
around  live  wires,  as  the  rule  of  the  employer  required  was  serious 
and  wilful  misconduct,  which  was  a  bar  to  recovery  of  compensa- 
tion." 

In  the  case  of  Jetts  v.  Grand  Trunk  Company,  Quebec  40  C.  S. 
204,  the  court  held  that — "where  a  workman  does  a  dangerous 
act,  contrary  to  the  express  orders  of  his  superior,  and  is  injured, 
the  accident  is  one  intentionally  produced  within  the  meaning  of 
the  Workmen's  Compensation  Act." 
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In  the  case  of  Jones  v.  London  &  S.  W.  Ry.  Co.,  3  W.  C.  C. 
46,  the  court  held  that — "deliberate  and  intentional  disobedience 
on  the  part  of  a  workman  to  an  oft-repeated  order,  whereby  he 
and  his  fellow  workmen  are  placed  in  danger,  is  serious  and 
wilful  misconduct,   equivalent  to   wilful  negligence." 

In  the  case  of  Brooker  vs.  Warren,  23  T.  L.  R.,  201,  the  court 
held,  in  a  case  where  a  fatal  accident  was  caused  by  the  act  of 
the  deceased  in  removing  a  guard  from  a  circular  saw  that  it  was 
no  defense — "that  the  workman  believed  the  course  he  was  adopt- 
ing, when  disobeying  his  instructions,  was  not  a  dangerous  one" — 
and  compensation  was  refused. 

In  consideration  of  the  undisputed  fact  that  Magela  was  an 
experienced  miner,  familiar  with  the  rules  of  the  mine  and  the 
laws  of  the  state  of  Montana  prohibiting  the  act  that  he  was 
knowingly  and  wilfully  guilty  of  committing,  it  is  clear  to  the 
Board  that  the  accident  did  not  "arise  out  of  and  in  the  course  of 
the  employment"  and  also  that  the  "wilful  negligence"  of  Magela 
was  the  direct  and  proximate  cause  of  his  injury  and  that,  as  a 
consequence,  payment  of  compensation  should  be  denied  him. 


COMMON    LAW    DEFENSES 

Question,  by  Messrs.  Berry  &  Picott  of  Basin  Hardware  &  Mercantile  Com- 
pany of  Basin,  asking:  If  they  as  employers  engaged  in  retail  merchandising, 
which  occupation  is  regarded  as  "non-hazardous"  under  the  Compensation  Act, 
should  be  made  defendants  in  a  suit  for  damages  by  reason  of  an  accident 
occurring  to  one  of  their  employees,  would  their  common  law  defenses  be  denied 
them? 

The  Board  advised  the  parties  that  it  was  of  the  opinion  that 
where  an  employer  of  labor  not  classified  as  "hazardous"  by  the 
Compensation  Act,  is  sued  for  damages  on  account  of  injuries 
sustained  by  workmen,  he  is  not  estopped  from  pleading  the  so- 
called  common  law  defenses  in  any  action  brought  for  the  purpose 
of  recovering  damages  by  workmen  injured  while  engaged  in 
"non-hazardous"  pursuits,  as  recognized  by  the  Act;  that  where 
the  Act  is  silent  on  what  is  "hazardous"  and  what  is  "non-hazard- 
ous", the  question  can  only  be  decided  by  the  courts.  (See 
Attorney  General's  Opinions). 
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HAZARDOUS   OCCUPATIONS   NOT   LISTED   IN   ACT 

Questions  asked  by  Wright,  steam  thresher,  Quinn,  blacksmith  shop,  Van 
Blaricom,  coal  docks,  Abel  Bros.,  butcher  shops,  Stanhope,  automobile  garage, 
MeQueeney,  drayage  and  transfer,  Kohan,  teaming,  Home  Baking  Company, 
Steam  bakery,  and  thirty-six  other  applicants  having  employees  engaged  in  both 
hazardous  and  non-hazardous  work  in  the  conduct  of  the  same  business,  al- 
though the  principal  part  of  the  business  is  conceded  and  recognized  to  be 
hazardous,  and  the  only  employees  engaged  in  non-hazardous  occupations  con- 
sisted of  accountants  and  bookkeepers.  The  question  involved  is :  Can  the 
Board  admit  employers  whose  business  or  occupation  is  not  listed  in  the  Com- 
pensation Act  as  hazardous,  when  the  facts  clearly  establish  and  show  that  the 
business  in  question  is  hazardous,  and  that  four-fifths  of  the  employees  engaged 
in  the  business  are  doing  hazardous  work,  as  against  the  one-fifth  engaged  in 
non-hazardous  occupation,  in  the  conduct  of  the  same  business? 

The  Board  advised  the  parties  in  interest  that  Section  5  of  the 
Workmen's  Compensation  Act,  as  interpreted  by  the  Attorney 
General,  empowered  the  Board  to  admit  as  hazardous  any  business 
or  occupation  which  clearly  showed  on  its  face  that  it  was  hazard- 
ous and  belonging  to  that  class  of  industries  that  the  courts  have 
heretofore  held  to  be  hazardous ;  that  the  investigations  of  the 
Board  disclosed  the  fact,  that  in  the  applications  in  question,  the 
business  or  occupation  was  hazardous,  and  also  that  all  the  em- 
ployees engaged  in  the  operation  of  same,  except  the  office 
employees,  were  engaged  in  a  "hazardous  occupation"  as  defined 
and  described  by  the  law.  The  Board  therefore  admitted  the 
employers  making  application  and  in  accordance  with  Section  5 
of  the  Act  ruled  that  they  were  engaged  in  a  hazardous  occupation 
as  defined  by  the  Workmen's  Compensation  Act. 

The  Board  further  ruled  that  the  operation  or  conduct  of  the 
following  industries  be  declared  within  the  scope  of  the  Act  as 
hazardous,  and  that  they  be  listed  under  Plan  Three,  with  the 
following  classifications  and  basic  rates: 

Steam  threshing  and  plowing  outfits,  operated  for  hire.  Class 
Fourteen,  rate  two  and  five-tenths  per  centum ;  butcher  shops,  in- 
cluding slaughtering.  Class  Nine,  rate  two  per  centum ;  butcher 
shops,  without  slaughtering,  Class  Three,  rate  one  and  three-tenths 
per  centum ;  retail  and  wholesale  lumber,  wood  and  coal  yards, 
and  coal  docks,  using  power  driven  machinery,  Class  Five,  rate 
one  and  five-tenths  per  centum ;  and  where  no  power  driven 
machinery  is  used,  Class  Two,  rate  eight-tenths  of  one  per  centum; 
blacksmith  shops,  Class  Five,  rate  one  and  five-tenths  per  centum; 
automobile  garages,  including  in  their  equipment  power  driven 
machinery,  Class  Three,  rate  one  and  three-tenths  per  centum; 
automobile   garages  doing  repair  work   without   power   driven  ma- 
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chinery,  Class  Two,  rate  eight-tenths  of  one  per  centum;  general 
draying,  trucking,  teaming  or  transfer  outfits,  Class  Three,  rate 
one  and  three-tenths  per  centum ;  steam  bakeries,  with  power 
driven  machinery,  Class  Two,  rate  eight-tenths  of  one  per  centum. 
Members  of  fire  departments,  other  than  volunteer  firemen,  in 
cities  and  towns,  working  under  a  regular  fixed  monthly  wage 
or  salary;  also  janitors  and  engineers,  were  ordered  recognized 
as  engaged  in  hazardous  employment  and  within  the  scope  of  the 
Act,  and  to  be  reported  by  their  respective  employers,  in  the  list 
of  employees  engaged  in  hazardous  occupations. 


INJURED  BEFORE  STARTING  WORK 

Henry  Lieneau,  employee  of  F.  M.  Shoemaker  of  Missoula,  applied  for  com- 
pensation account  of  injury  received  on  November  13,  1915,  at  7:30  A.  M. 
Protest  against  the  favorable  consideration  of  the  claim  was  filed  by  the  insur- 
ance carrier,  the  Aetna  Life  Insurance  Company,  on  the  grounds  that  the  accident 
did  not  "arise  out  of  or  in  the  course  of"  the  employment. 

The  facts  covering  the  case,  as  disclosed  by  the  investigation 
and  established  by  the  testimony  of  witnesses  examined  by  the 
Board,  also  by  affidavit  filed  by  the  claimant  and  statements  filed 
by  the  employer,  which  statements  and  affidavit  were  undisputed, 
established  substantially  the  following  governing  conditions.  The 
claimant,  Henry  Lieneau,  while  cranking  a  Ford  automobile,  the 
joint  property  of  himself  and  father,  at  his  own  home  three  miles 
from  the  City  of  Missoula,  the  place  where  the  business  of  his 
employer  was  located,  was  injured  by  the  "flare  back"  or  "back 
fire"  of  the  automobile,  resulting  in  a  fracture  of  his  right  arm 
between  the  wrist  and  elbow.  Lieneau  was  cranking  his  automo- 
bile preparatory  to  starting  for  Missoula  to  the  plant  of  his  em- 
ployer,  where   he   was  employed. 

The  affidavit  of  the  claimant,  filed  with  the  Board  on  February 
8,  is  not  controverted  or  disputed  in  any  particular,  and  unques- 
tionably sets  forth  the  facts  of  the  case  clearly  and  concisely.  In 
the  affidavit  the  claimant  states  as  follows: 

1 '  I,  Henry  Lieneau,  being  first  duly  sworn  on  oath,  depose  and 
say  that  I  am  seventeen  years  old  and  that  I  reside  about  three  miles 
from  the  City  of  Missoula,  that  on  or  about  November  thirteenth,  nine- 
teen hundred  and  fifteen,  and  for  some  time  prior  to  that  date,  I  was 
employed  by  F.  M.  Shoemaker  of  Missoula  as  a  machinist  helper  in  the 
said  F.  M.  Shoemaker's  garage.  On  the  date  above  mentioned  at  about 
seven  forty-five  A.  M.  I  was  cranking  my  Ford  automobile  at  my  home 
preparatory  to  going  to  Missoula  to  work  and  while  so  engaged  the  engine 
back-fired,  causing  crank  of  said  automobile  to  strike  my  arm,  breaking 
same.      The    automobile    in    question    was    owned    by    myself    and    father 


BOARD  DECISIONS  127 

jointly  and  the  said  F.  M.  Shoemaker  had  no  interest  in  same  and  did  not 
provide  me  with  it  as  a  means  of  transportation  between  my  home  and 
his  garage.  On  account  of  this  accident  I  was  disabled  from  November  13, 
1915,  to  January  8,  1916,  at  which  time  I  reported  to  F.  M.  Shoemaker 
for  work* but  did  not  go  to  work  as  Mr.  Shoemaker  stated  that  on  account 
of  business  being  slack  he  did  not  have  any  work  for  me  to  do. ' ' 

The  fact  was  clearly  established  that  claimant  was  injured 
while  away  from  the  plant  of  the  employer,  and  without  the  em- 
ployer's knowledge;  that  at  the  time  of  the  injury  he  was  not 
occupied  in>  the  work  of  his  employer,  that  he  was  at  his  own 
home  and  was  preparing  in  his  own  way  to  proceed  to  the  plant 
of  his  employer  to  start  work  for  the  day ;  that  it  was  his  custom 
to  travel  from  his  home  to  the  plant  of  his  employer  three  miles 
distant  int  his  automobile ;  that  the  employer  had  no  interest  in 
the  automobile  used,  or  the  method  employed  by  the  claimant  in 
going  to  or  from  his  work;  that  same  was  not  done  with  his  con- 
sent or  with  his  knowledge ;  that  it  was  immaterial  to  him  and  that 
he  had  no  interest  in  the  method  employed  by  the  claimant  in 
traveling  from  his  home  to  his  place  of  employment,  or  vice  versa. 
As  a  general  thing,  it  is  laid  down  by  the  authorities  that  an  acci- 
dent which  occurs  to  an  employe  in  going  to  or  from  his  employ- 
ment is  not  to  be  regarded  as  "in  the  course  of  or  arising  out  of 
the  employment."  It  is  conceded  that  circumstances  may  change 
the  application  of  this  rule,  but  as  a  usual  thing  the  courts  hold 
that  it  applies. 

In  the  case  of  Hilles  v.  Blair,  182  Mich.,  20,  the  court  held  that 
accidents  which  befall  an  employee  going  to  or  from  his  work  are 
not,  as  a  general  rule,  to  be  regarded  as  in  the  course  of  or  arising 
out  of  the  employment.  The  court  held  that  it  was  a  part  of  the 
employee's  duty  to  reach  his  place  of  employment,  and  that  the 
method  of  traveling  was  not  controlled  by  the  employer.  The  same 
may  be  said  to  apply  with  respect  to  the  time  occupied  or  allowed 
for  meals,  when  spent  off  the  employer's  premises,  providing  that 
the  employer  does  not  control  in  any  way  the  movements  or  actions 
of  the  employee  at  such  times. 

In  the  State  of  West  Virginia,  the  Supreme  Court  held,  83  S.  E., 
88,  that  "an  injury  incurred  by  a  workman  in  the  course  of  his 
travel  to  the  place  of  his  work,  and  not  on  the  premises  of  his 
employer,  does  not  give  right  to  participation  in  the  compensation 
fund,  unless  the  place  of  injury  was  brought  within  the  scope  of 
the  employment  by  an  express  or  implied  requirement  in  the  con- 
tract of  employment,  or  its  use  by  the  employee  in  going  to  and 
returning  from  his  work."  In  denying  compensation  in  this  case, 
the  court  said  that  "if  it  had  been  shown  that  the  decedent  ap- 
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proached  his  place  of  work  by  the  only  means  of  access  thereto, 
and  was  almost  within  reach  of  it  at  the  time  of  the  injury,  some 
of  the  authorities  relied  upon  might  justify  the  allowance  of  the 
claim,  for  the  employment  is  not  limited  to  the  exact  moment  of 
the  arrival  at  the  actual  place  of  work,  nor  the  specific  moment  of 
retirement  therefrom.  It  includes  a  reasonable  amount  of  time 
before  and  after  actual  work.  But,  on  the  contrary,  if  the  employee 
at  the  time  of  the  injury  has  gone  beyond  the  premises  of  the 
employer,  or  has  not  reached  them,  and  has  chosen  his  own  place 
or  mode  of  travel,  then  the  injury  does  not  arise  out  of  his  em- 
ployment, nor  is  it  in  the  scope  thereof." 

In  a  Massachusetts  case,  the  court  held,  107  N.  E.,  349,  that 
where  an  employee  was  killed  on  returning  home  at  the  close  of 
the  day's  work,  upon  a  railroad  track  where  he  was  struck  by  a 
train,  the  employer  is  not  liable  for  compensation,  where  the  con- 
tract of  employment  did  not  provide  for  transportation,  or  that 
he  should  be  paid  for  the  time  taken  in  going  and  returning  to 
his  place  of  employment,  and  it  appeared  that  when  the  day's  work 
had  ended,  the  employee  was  free  to  do  as  he  pleased. 

It  is  evident  from  the  authorities  that  the  protection  of  the  Com- 
pensation Law  does  not  extend,  except  by  special  contract,  beyond 
the  locality  or  vicinity  of  the  place  of  employment.  In  the  case 
in  hand,  no  special  contract  existed,  and  the  only  thing  out  of  the 
ordinary  that  might  be  noted  was  the  statement  of  the  employer 
to  the  effect  that  the  employee  was  at  all  times  subject  to  call  for 
duty,  but  the  fact  remained  unquestioned  and  undisputed  that  at 
the  time  of  the  occurrence  of  the  accident,  at  7 :45  in  the  morning 
of  November  13,  1915,  the  employer  had  not  called  him,  nor  as- 
signed him  any  duty  or  work  to  be  performed,  and  that  at  the 
time  of  the  accident  he  was  preparing  to  leave  his  home  for  the 
place  of  work  three  miles  distant,  and  that  he  had  not  entered 
upon  his  work  of  service  or  employment  for  that  day,  and  that  at 
the  time  of  the  accident  he  had  no  duties  to  fulfill  for  his  em- 
ployer and  that  his  employer  had  no  duty  to  fulfill  toward  him. 
The  relation  of  employer  and  employee  had  ended  on  the  preceding 
day,  at  the  time  he  left  the  plant  of  his  employer,  having  fulfilled 
his  work  for  that  day,  and  had  not  yet  been  resumed  for  the  day 
upon  which  the  accident  occurred. 

As  a  conclusion  of  law  the  Board  found  that  the  claimant  had 
failed  to  sustain  his  claim  for  compensation,  as  the  accidental  in- 
jury did  not  "arise  out  of  and  in  the  course  of  his  employment," 
and    from   the    undisputed    testimony    submitted    in    the    case,    the 
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Board  held  as  conclusive  that  the  claimant  had  failed  to  show  that 
he  was  entitled  to  compensation,  or  that  the  injury  which  he  suf- 
fered came  within  the  scope  of  the  Workmen's  Compensation  Act. 
Therefore  the  application  for  compensation  was  denied. 


PERMANENT   PARTIAL   DISABILITY 

In  re  claim  for  compensation  by  Morton  P.  Yonts,  employee  of  Anaconda 
Copper  Mining  Company,  operating  under  Plan  One,  for  the  loss  of  right  hand; 
also  claim  of  George  H.  Hoen,  an  employee  of  Benson  Carpenter  Company, 
operating  under  Plan  Two,  for  loss  of  two  toes  on  the  left  foot ;  also  claim 
of  Ellsworth  Space,  an  employee  of  E.  L.  Olson  of  Poplar,  operating  under 
Plan  Three,  for  loss  of  right  eye;  and  twenty-two  other  cases  of  similar  import. 
All  employees  in  question  petitioned  for  permission  to  receive  the  compensation 
due  them  in  a  lump  sum,  in  lieu  of  monthly  payments.  Question  asked :  If  an 
employee  suffers  the  loss  of  a  member  and  returns  to  work  within  the  two  weeks 
waiting  period,  is  he  entitled  to  compensation  for  the  number  of  weeks  provided 
in  the  law  covering  the  loss  of  members  resulting  in  permanent,  partial  disability? 
Does  the  question  of  incapacity  or  loss  of  time  apply  in  such  cases? 

The  Board  advised  the  employees,  and  employers  in  interest,  that 
where  a  certain  definite  amount  of  compensation  is  provided  by 
law,  as  for  the  loss  of  a  hand,  the  loss  of  a  toe,  or  the  loss  of  an 
eye,  as  in  the  cases  mentioned,  the  amount  specified  for  same  in  the 
Act  must  be  paid,  regardless  of  the  time  when  the  injured  employee 
returns  to  work.  The  length  of  the  period  of  disability  is  not  a 
feature  in  determining  the  compensation  due  an  injured  employee 
for  injury  of  the  character  mentioned.  There  is  one  case  on  record 
reported  from  Butte,  where  an  injured  employee,  who  lost  two 
fingers  of  his  left  hand,  returned  to  work  the  day  following  the 
injury.  In  another,  reported  from  Billings,  an  injured  workman 
who  likewise  suffered  the  amputation  of  two  fingers  from  the 
left  hand,  did  not  return  to  work  for  eight  weeks  after  the  acci- 
dent, yet  the  settlement  in  each  case  was  exactly  the  same  and  was 
based  on  the  specific  amount  for  such  injury,  as  provided  in  Sec- 
tion 16  (i)  of  the  Act,  which  states  that  the  compensation  payable 
for  certain  specified  injuries  is  fixed  at  a  certain  amount,  which 
amount  shall  be  in  lieu  of  any  other  compensation  provided  by  the 
Act.  It  is  therefore  not  permissible  to  allow  compensation  for  in- 
capacity or  loss  of  time  because  the  Act  plainly  states  that  the 
specified  amount  of  compensation  provided  shall  be  ''in  lieu  of 
any  other  compensation."  Cases  have  come  under  the  observation 
of  the  Board  where,  in  addition  to  the  specified  injury,  consisting 
in  one  instance  of  the  loss  of  the  thumb  of  the  left  hand,  the  arm 
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was  also  bruised  and  lacerated  to  such  an  extent  that  aside  from 
the  amputation  of  the  thumb  the  injured  employee  was  incapaci- 
tated and  unable  to  return  to  work  for  a  period  of  two  months 
after  the  injury  to  the  thumb  had  healed  sufficiently  to  permit  him 
to  resume  his  ordinary  occupation,  but  as  his  loss  of  time  was  due 
to  the  injury  to  the  arm  exclusive  of  the  thumb,  compensation  was 
allowed  for  the  period  of  incapacity,  on  account  of  the  injury  to 
the  arm,  and  also  the  specified  amount  of  compensation  was  al- 
lowed for  the  loss  of  the  thumb. 

In  each  instance,  the  cases  above  mentioned  were  investigated 
carefully  by  the  Board,  and  without  an  exception  the  petitions  of 
the  injured  employees  were  granted,  and  payment  of  compensation 
consisting  of  the  specified  amount  provided  by  the  Act  was  award- 
ed and  ordered  paid  in  a  lump  sum. 


LOSS  OF  USE  OF  MEMBER.     PERMANENT  PARTIAL 
DISABILITY 

Frank  Davies,  an  employee  of  Murphy  Print  of  Butte,  filed  claim  for  com- 
pensation on  account  of  injury  received  on  September  27,  1915.  Compensation 
was  paid  up  to  about  April  17,  1916,  at  which  time  protest  against  further  pay- 
ment was  filed  by  the  insurance  carrier,  the  Aetna  Life  Insurance  Company,  on 
the  ground  that  the  claimant  had  sufficiently  recovered  from  the  injuries  sus- 
tained to  return  to  his  work. 

The  facts  of  the  case,  as  disclosed  by  investigation  conducted  by 
the  Board  and  established  by  the  testimony  of  witnesses  examined 
by  the  members  of  the  Board,  also  statements  filed  by  the  claimant 
and  by  physicians  handling  the  case,  and  the  insurance  carrier, 
which  evidence  and  statements  were  practically  undisputed,  were 
substantially  as  follows : 

That  on  September  27th,  1915,  at  about  11 :30  A.  M.,  the  claimant, 
Frank  Davies,  was  in  the  employ  of  the  Murphy  Print  Company, 
which  was  under  Plan  Two  of  the  Workmen's  Compensation  Act; 
that  the  insurance  carrier  was  the  Aetna  Life  Insurance  Company, 
a  company  duly  authorized  to  do  business  in  the  State  of  Montana ; 
that  Frank  Davies,  while  trying  to  take  a  spoiled  sheet  of  paper 
from  printing  press,  had  his  hand  drawn  into  the  press,  resulting 
in  lacerating  and  crushing  same ;  that  the  injured  employee  was 
engaged  in  his  regular  occupation  for  the  employer,  in  his  place  of 
business;  that  the  injury  arose  out  of  and  was  received  in  the 
course  of  his  employment;  that  the  attending  physician,  Dr.  T.  C. 
Witherspoon,  stated  in  his  report  of  the  case,  on  September  30th, 
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that  the  injury  consisted  of — "crushed  right  hand  as  far  back  as 
proximal  ends  of  the  metacarpals."  On  December  9th,  the  physi- 
cian's report  of  the  case,  or  "Certificate  of  Condition,"  states — 
"practically  loss  of  function  of  one  hand."  On  February  26th, 
1916,  the  "Certificate  of  Condition"  filed  by  the  attending  physi- 
cian, contains  the  following — "right  hand  badly  deformed,  of  very 
little  use."  On  March  8th,  the  insurance  company  advised  that — 
"there  is  no  doubt  about  this  boy's  hand  being  badly  deformed 
and  we  believe  that  the  deformity  is  permanent  in  character,  but 
we  also  believe  he  is  capable  of  working,  if  he  wants  to."  On 
March  18th,  the  father  of  Frank  Davies  submitted  statement,  say- 
ing that — "the  right  hand  of  Frank  Davies  has  been  rendered 
practically  useless  on  account  of  the  accident  sustained,  and  it  is 
the  opinion  of  several  physicians  who  have  examined  him  that  he 
will  never  have  any  use  of  same  to  amount  to  anything."  On  April 
4th,  1916,  Dr.  Riddell,  of  Helena,  acting  for  the  Board,  examined 
the  claimant,  Frank  Davies,  with  special  reference  to  the  injured 
hand,  and  stated  that  the  accident  had  resulted  in  practically  the 
complete  loss  of  the  function  or  use  of  the  right  hand.  That  the 
thumb  and  forefinger,  in  addition  to  being  badly  deformed,  were 
entirely  paralyzed  and  the  last  three  fingers  of  the  hand  also  badly 
deformed,  while  retaining  some  slight  motion,  were  of  very  little 
use,  if  any  at  all,  in  the  ordinary  interpretation  or  meaning  of 
"useable  fingers"  and  that  in  his  opinion  the  hand  was  of  no  real 
use  for  earning  a  living.  On  May  5th,  Attorney  John  M.  Sullivan, 
filed  a  statement  in  part  as  follows — "Frank  Davies  started  to 
work  as  a  messenger  boy  for  the  Home  Independent  Messenger 
Company  a  short  time  ago.  What  compensation  he  is  to  receive 
he  does  not  know,  as  he  has  not  worked  a  month  for  the  company, 
but  expects  to  receive  the  ordinary  messenger  wages  of  One  ($1.00) 
Dollar  a  day.  The  chief  requirements  for  a  messenger  are  to  be 
able  to  use  his  feet  and  his  tongue,  and  Frank  Davies  does  not 
claim  that  either  of  these  are  injured.  Because  the  boy  has  lost 
the  use  of  his  hand  is  not  a  good  reason  why  he  should  become  a 
drone  upon  the  community  if  he  feels  competent  to  do  something 
else  for  a  livelihood.  The  occupation  he  intended  to  follow  having 
been  taken  away  from  him  forever,  by  the  injury  to  his  hand." 
The  foregoing  substantially  makes  up  the  record  in  the  case. 

The  fact  is  clearly  established  that  the  personal  injury  sustained 
by  applicant  incapacitated  him  from  following  the  occupation  that 
he  was  engaged  in  at  the  time  of  receiving  the  injury.  The  fact 
is  clearly  established  that  the  applicant,  Frank  Davies,  had  secured 
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employment  with  the  Murphy  Print  Company,  with  the  intention 
of  learning  the  printing  business,  in  the  expectation  of  following 
same  as  a  life  vocation.  The  fact  is  clearly  established  that  at 
the  time  of  the  injury,  he  was  receiving  apprenticeship  wages  of 
One  ($1.00)  Dollar  per  day  and  expected  to  be  raised  to  Two 
($2.00)  Dollars  per  day  on  the  first  of  the  month  following  the 
date  of  the  accident.  The  fact  is  also  established  that  the  claimant 
is  now  working  as  "messenger  boy,"  receiving  wages  of  One 
($1.00)  Dollar  per  day. 

The  statement  of  the  father  that  the  physician  insisted  on  ampu- 
tating the  hand  and  was  preparing  to  perform  the  operation  when 
he  interfered,  is  not  disputed.  It  is  a  serious  question  whether  the 
father  acted  wisely  or  not  in  preventing  the  amputation,  for  the 
medical  authorities  consulted  by  the  Board,  who  examined  the  case, 
advise  that  even  now  it  would  be  wise  to  remove  the  thumb  and 
forefinger,  as  in  their  present  condition  they  interfere  with  any 
possible  function  of  the  other  fingers  of  the  hand.  They  also  ad- 
vise that  the  injured  tissues  of  the  fingers  and  hand  are  liable  to 
further  wasting  away,  owing  to  lack  of  nutrition,  and  that  instead 
of  the  injured  member  improving,  it  will  grow  steadily  worse  as 
time  passes. 

The  examination  and  physical  tests  conducted  in  the  presence 
of  the  members  of  the  Board  establish  the  fact  that  the  claimant 
has  no  normal  use  of  any  portion  of  any  of  the  fingers  of  the 
right  hand,  or  of  the  thumb  thereof,  or  the  hand  itself.  The  crush- 
ing and  laceration  that  the  hand  was  subject  to  has  resulted  in 
same  being  very  badly  deformed  and  has  left  it  without  power  or 
function  except  as  to  the  third  and  fourth  fingers,  which,  while 
he  cannot  voluntarily  open  or  close  same,  still  retain  some  ap- 
parent life,  or  weak,  feeble  function,  such  as  the  retention  of  a  lead 
pencil,  if  placed  within  those  two  fingers,  although  he  cannot  pick 
up  a  pencil  or  anything  else  with  those  fingers,  or  any  other  por- 
tion of  his  hand,  which,  for  all  practical  purposes,  or  uses,  in  earn- 
ing a  living,  is  without  use  or  function  and  considered  from  such 
a  viewpoint  might  better  be  amputated,  and  can  well  and  reason- 
ably be  classed  as  a  case  of  "complete  paralysis"  of  the  hand,  as 
provided  for  in  Section  16   (k)   of  the  Montana  Act. 

While  possibly  the  hand  cannot  be  literally  described  as  com- 
pletely or  entirely  paralyzed  at  the  present  time,  because  there  is, 
as  stated,  some,  slight  function  in  the  third  and  fourth  fingers, 
yet  the  function  existing  is  not  such  as  to  entitle  the  injured  mem- 
ber to  consideration  as  a  "useable  hand,"  in  the  ordinary,  normal, 
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accepted  use  of  the  term,  and  judging  by  the  medical  testimony 
adduced,  it  is  only  a  question  of  time  until  the  paralysis  will  be 
complete. 

In  the  matter  of  earning  a  living,  through  the  medium  of  manual 
labor,  such  as  he  was  following  at  the  time  he  received  the  injury, 
the  hand  is  worthless  and  clearly  falls  within  the  meaning  of  the 
law,  as  expressed  in  Section  16  (i)  of  the  Montana  Act,  containing 
the  schedule  of  compensation  for  specified  injuries,  consisting  of 
"FOR  THE  LOSS  OF." 

The  statement  made  by  the  claimant  that  he  is  totally  incapaci- 
tated to  resume  the  occupation,  or  employment,  that  he  was  en- 
gaged in  at  the  time  of  the  injury,  is  not  disputed.  The  insurance 
carrier  contended  that  as  the  claimant  is  physically  able  to  per- 
form labor  or  work  in  other  lines  at  a  wage  equal  to  what  he  was 
receiving  at  the  time  of  the  injury,  that  compensation  for  incapa- 
city should  cease,  regardless  of  the  physical  condition  of  his  hand, 
which,  on  account  of  the  accidental  injuries  sustained,  prevents 
him  from  resuming  his  former  position  or   occupation. 

Without  passing  an  opinion  on  this  contention  of  the  insurance 
carrier,  the  Board  reaches  the  question  of  whether  or  not  the  loss 
of  the  use  of  the  hand  of  the  claimant  is  entitled  to  consideration, 
calling  for  compensation,  as  provided  for  in  the  Montana  Work- 
men'^ Compensation  Act,  regardless  of  what  wages  he  may  now 
be  earning  as  a  "messenger  boy."  The  accident  resulted  in  the 
total  incapacity  of  the  claimant  to  continue  the  work  or  occupation 
that  he  was  engaged  in  at  the  time  of  the  injury  and  has  so  cir- 
cumscribed his  usefulness  as  to  limit  his  field  of  future  endeavor 
to  that  of  the  "messenger  boy,"  and  kindred  callings,  which  is  a 
rather  severe  sentence  to  impose  on  a  twenty-year-old  boy. 

The    authorities    shed    considerable    light    on    this    question    and 

among  many  court  decisions  we  find  that  the  courts  of  Wisconsin 

held,  in  the  Mellen  Lumber  Company  case,  154  Wis.  114,  that 

' '  one  who  by  the  loss  of  a  thumb  and  finger  on  one  hand,  is  disabled 
from  following  the  particular  calling  in  which  he  was  engaged,  is  entitled 
to  compensation  for  total  disability,  regardless  of  what  he  may  be  able 
to  earn  in  other  occupation. ' ' 

The    Massachusetts   courts,    in    the    Meley    case,    219    Mass.    136, 

held  that 

' '  where  a  hand  cannot  be  used  in  its  ordinary  manner,  but  can  be  used 
only  as  a  hook,  it  is  incapable  of  use  within  the  meaning  of  the  act 
and  the  incapacity  or  use  need  not  be  tantamount  to  the  actual  severance 
of  the   hand. ' ' 

The  court  further  states 

"the  additional  amount  to  be  paid  in  case  of  a  loss  of  a  hand  shall  also 
be   paid  where   the  hand   is  not   lost,   but   so   injured   as   to   be   peramently 
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incapable  of  use  *  *  *  *  a  case  where  the  hand  of  the  workman  was  in- 
jured to  the  extent  that  he  had  the  ability  only  to  use  the  hand  to  the 
extent  of  a  small  amount  of  motion  in  the  thumb  and  first  finger,  with 
the  middle,  ring  and  little  fingers  paralyzed  and  with  an  interference  of 
the  circulation  to  such  a  degree  that  the  hand  goes  to  sleep. ' ' 

In  the  Meley  case  the  question  was  whether  the  hand  of  the 
employee  had  been  rendered  permanently  incapable  of  use,  due 
to  the  injury  consisting  of  a  cut  across  the  hand  whereby  most  of 
the  flexor  tendons  were  severed.  The  hand  itself  had  not  been 
amputated  in  whole  or  in  part,  neither  was  it  paralyzed.  Never- 
theless, the  finding  of  the  court  was  that  the  hand  had  been 
rendered  incapable  of  use  and  in  the  decision  rendered  the  court 
stated  that — "certainly  it  could  be  found  that  the  normal  use  of 
the  hand  was  wholly  gone."  That  is  was  enough  to  find  that  the 
normal  use  of  the  hand  had  been  taken  entirely  away. 

The  New  York  courts,  in  the  case  of  Rockwell  v.  Lewis,  154, 
N.  Y.,  held  that 

"the  complete  loss  of  the  index,  second  and  third  fingers,  and  an  injury 
to  the  fourth  finger,  which  makes  it  stiff  and  practically  useless,  amounts 
to  a  permanent  loss  of  the  use  of  the  hand,  which  is  to  be  considered 
as  equivalent  to  the  loss  of  the  hand,  either  by  amputation  or  complete 
paralysis. ' ' 

It  is  evident,  from  the  opinion  of  numerous  authorities  on  this 
question,  as '  well  as  the  decisions  of  the  courts,  that  have  been 
referred  to,  that  the  meaning  of  the  language  of  Section  16  (i) 
in  the  words  "FOR  THE  LOSS  OF,"  should  be  accepted  in  its 
ordinary,  logical  and  reasonable  meaning,  which  would  unquestion- 
ably be  "for  the  loss  of  the  use  of,"  whatever  member  might  be 
affected  or  injured  to  such  an  extent  that  the  injured  person  can 
make  no  further  practical  use  of  same.  Such  a  condition  would 
mean  or  constitute  the  loss  of  said  member  and  call  for  the  pay- 
ment of  compensation  accordingly. 

The  same  deduction  and  line  of  reasoning  makes  it  evident  that 
meaning  of  the  language  of  Section  16  (k),  in  the  words  "complete 
paralysis"  should  be  accepted  in  its  ordinary  sense  and  usual  every 
day  meaning,  which  would  without  doubt  be  "complete  paralysis 
as  to  any  beneficial  use  or  normal  function  of  the  affected  mem- 
ber" and  would  entitle  the  injured  workman  to  compensation  ac- 
cordingly. 

Under  the  undisputed  testimony  in  the  case,  the  Board  holds  as 
conclusive  that  the  claimant  has  established  and  clearly  proven 
the  fact  that  his  injury  and  disability  come  within  the  meaning 
and  scope  of  the  Montana  Workmen's  Compensation  Act  and  that 
the    accidental   injury    so    sustained    has   resulted   in   a   permanent 
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disability,  whereby  the  claimant's  right  hand  has  been  rendered 
permanently  incapable  of  use  in  earning  a  living  by  manual  labor 
and  he  is  permanently  incapacitated  for  work  as  a  printer,  which 
was  his  occupation  when  injured. 

That,  within  the  meaning  of  and  for  the  purposes  and  objects 
of  the  Montana  Workmen's  Compensation  Act,  the  claimant, 
through  his  injury,  is  entitled  to  compensation  "for  the  loss  of" 
the  ordinary  normal  use  of  his  right  hand,  as  provided  in  Section 
16  (i)  of  the  Act.  Which  hand,  within  the  meaning  of  the  law,  as 
interpreted  by  this  Board,  is  a  case  of  "complete  paralysis"  of 
the  ordinary,  normal  function  or  use  of  the  hand,  as  provided  in 
Section  16   (k)  of  the  Act, 

THEREFORE,   the  claim  for   compensation   of   Frank   Davies   is 
allowed  and  the  Industrial  Accident  Board  makes  the  following 
order : — 

AWARD : 

That  the  Aetna  Life  Insurance  Company  shall  pay  to  Frank 
Davies,  his  guardian  or  parents,  as  the  legal  right  may  appear, 
weekly  compensation,  in  monthly  payments,  in  the  amount  of  Six 
($6.00)  Dollars  per  week  for  one  hundred  and  fifty  (150)  weeks 
from  the  date  of  the  injury,  less  whatever  amount  the  said  in- 
surance company  may  have  heretofore  paid  to  the  said  Frank 
Davies  in  compensation.  Said  payments  to  commence  within  thirty 
(30)  days  from  the  date  of  order. 
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OCCUPATIONAL    DISEASE    NOT    COMPENSABLE 

A.  E.  Lawrence,  an  employee  of  the  Butte  Electric  Supply  Company,  filed 
claim  for  compensation  account  injury  received  on  April  7,  1916.  Protest 
against  payment  of  compensation  was  filed  by  the  insurance  carrier,  the  Aetna 
Life  Insurance  Company,  on  the  ground  that  claimant's  incapacity  was  not  due  to 
an  accidental  injury,  but  was  caused  by  the  contracting  of  a  disease. 

The  facts  of  the  case,  as  disclosed  by  the  investigation  conducted 
by  the  Board  and  established  by  the  testimony  of  witnesses,  also 
by  statement  filed  by  claimant,  which  are  practically  undisputed, 
show   substantially  the   following   governing  conditions: 

That  on  April  7th,  the  claimant,  A.  E.  Lawrence,  was  in  the  em- 
ploy of  the  Butte  Electric  Supply  Company,  who  was  under  Plan 
Two  of  the  Workmen's  Compensation  Act;  that  the  insurance 
carrier  was  the  Aetna  Life  Insurance  Company,  a  company  duly 
authorized  to  do  business  in,  the  State  of  Montana;  that  A.  E. 
LaAvrence,  while  engaged  in  his  ordinary  occupation  as  employee 
of  said  Butte  Electric  Supply  Company,  was  overcome  with  what 
his  physician  reported  as — "complete  multiple  neuritis."  That 
while  in  the  employ  of  the  Butte  Electric  Supply  Company,  a  por- 
tion of  the  time  of  claimant  was  devoted  to  the  work  of  charging 
automobile  batteries;  that  the  injury,  if  such  it  is,  arose  out  of 
and  was  received  in  the  course  of  his  employment;  that  the  at- 
tending physician,  Alfred  Karsted,  stated  in  his  report  of  the  case 
on  April  27th,  that  the  injury  consisted  of — "complete  multiple 
neuritis" — resulting  in — "almost  complete  paralysis  of  the  legs 
and  partial  paralysis  of  the  arms;"  that  the  injury  or  trouble  was 
— "due  to  some  chemical  intoxication" — and  should  be  classified  as 
an — "occupational  disease;"  that  on  April  29th,  Dr.  Karsted 
stated  in  his  report  in  describing  the  extent  of  the  injury  that 
same  was — "multiple  neuritis,  involving  both  upper  and  lower 
extremities,  consisting  of  complete  paralysis  of  both  legs  and  par- 
tial paralysis  of  the  arms" — and  that  in  describing  complainant's 
injury  he  reached  the  conclusion  that  it  was  a  case  of — "occupa- 
tional disease;"  that  on  May  4th,  Dr.  Caroline  McGill  stated  in  a 
report  covering  the  case  that  it  was — "gland  paralysis  of  hands, 
forearm,  arm ;  of  thigh,  foot  and  leg  on  both  sides.  Reaction  de- 
generation present."  That  the  symptoms  from  which  he  was  suf- 
fering Avere  due — "entirely  to  intoxication  by  some  chemical 
poison." 

The  statement  of  the  claimant,  A.  E.  Lawrence,  filed  with  the 
Board  on  May  29th,  is  not  controverted  nor  disputed  in  any  particu- 
lar, and  in  all  probability  sets  forth  the  facts  governing  the  case 
clearly  and  concisely.     It  is  as  follows: 
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"I  am  37  years  old,  married  and  am  an  electrician  by 
occupation.  I  have  been  employed  by  the  Butte  Electric 
Supply  Company  and  the  Holding  Corporation  for  the 
past  20  years.  During  this  20  years  I  have  put  in  a  minor 
part  of  my  time  charging  batteries,  as  charging  batteries 
is  a  small  part  of  the  business.  I  have  always  been  very 
healthy  and  never  had  a  serious  illness  or  accident  and 
I  never  felt  any  ill  effects  from  charging  batteries  until 
the  early  part  of  April.  193  6.  I  had  been  engaged  for 
about  a  month  prior  to  this  time  charging  these  batteries. 
These  batteries  are  charged  in  the  basement  of  the  Butte 
Electric  Supply  Company,  44  East  Broadway,  and  there  is 
plenty  of  fresh  air.  .  In  charging  these  batteries  a  specially 
prepared  sulphuric  acid  solution  is  used,  the  specific  grav- 
ity of  which  is  1300,  which  figures  about  20%  acid  and 
the  rest  water.  Electric  current  is  also  used  and  plates  are 
of  lead  oxide.  I  always  used  rubber  gloves  in  handling 
these  plates.  In  charging  these  batteries  the  fumes  from 
the  gas  is  hardly  noticeable. 

Along  in  the  beginning  of  April,  my  hands  began  to  get 
numb  and  this  feeling  gradually  crept  over  my  body  until 
about  April  6th,  I  was  obliged  to  lay  off  and  my  limbs  be- 
came almost  entirely  useless.  I  had  partial  use  of  my  arms ; 
but  was  unable  to  pick  up  anything  with  my  hands  and 
hold  onto  it.  I  had  no  sensation  of  pain  and  my  pulse 
and  temperature  remained  normal  and  I  could  still  feel  the 
difference  between  heat  and  cold.  I  remained  in  this 
practically  helpless  condition  until  May  23rd,  when  I  be- 
gan to  recover  gradually  and  at  this  time  I  am  able  to 
walk  around  the  house  without  the  aid  of  crutches,  but  I 
take  them  with  me  on  the  street,  as  I  get  tired  after  walk- 
ing for  a  while. 

I  have  no  recollection  of  straining  myself  or  having  any 
kind  of  an  accident  at  or  about  the  time  I  first  began  to  be 
troubled  with  numbness.  I  was  moving  these  batteries 
around  more  or  less  and  they  weigh  from  50  to  100  pounds 
and  it  is  possible  that  moving  them  around,  I  may  have 
strained  myself  but  if  I  did,  I  have  no  recollection  of 
doing  so. 

I  have  been  attended  by  Drs.  Karsted,  McGill  and  an 
osteopath.  Dr.  Stryker.  They  all  diagnosed  my  case  as 
being    chemical    intoxication    of    the    nerves    and    called    it 


138  BOARD  DECISIONS 

Multiple  Neuritis.  In  all  my  years  of  experience  I  never 
heard  of  a  case  like  mine  before  and  I  have  asked  several 
people  in  the  business  but  have  been  unable  to  learn  of 
any  such  case,  although  there  are  cases  where  men  working 
at  charging  batteries,  sometimes  get  sick  to  the  stomach 
and  get  a  headache.  I  did  not  experience  any  of  these 
symptoms. 

I  am  5  ft.  11  1/1  inches  tall  and  at  the  time  I  was  taken 
sick  weighed  211  1/2  pounds.  I  have  lost  14  1/2  pounds 
up  to  date. 

Dated  at  Butte,  Montana,  this  26th  day  of  May,  1916. 

(Signed)        Arthur   E.   Lawrence." 

The  statement  of  the  claimant,  as  well  as  the  report  of  Drs. 
Karsted  and  McGill  indicate  that  the  injury  or  trouble  from  which 
the  claimant  is  suffering  was  sustained,  as  stated  by  him,  while 
working  with — "sulphuric  acid  and  lead  in  charging  storage 
batteries  for  automobile  use". 

Therefore,  expert  testimony  on  the  case  was  solicited  by  the 
Board  from  the  noted  chemist  Emil  Starz,  who  after  investigation 
of  the  case  submitted  the  following  opinion: 

"Helena,  Montana,  May  12,  1916. 
Hon.  A.  E.  Spriggs, 

Chairman  Industrial  Accident  Board, 
Helena,  Montana. 
Dear  Sir: 

In  reply  to  your  letter  of  May  9th,  1916,  relative  to  the 
case  of  A.  E.  Lawrence,  of  Butte,  I  beg  leave  to  make  the 
following  statement : 

Accidental  injury,  through  the  fumes  of  Sulphuric  Acid, 
is  impossible  for  the  reason  that  Sulphuric  Acid  emits  no 
fumes  whatever  at  ordinary  temperature,  and  upon  mixing 
it  with  water  raises  the  temperature  of  the  mixture,  but 
does  not  produce  obnoxious  fumes.  In  refilling  storage 
batteries,  such  as  are  used  in  automobiles,  a  diluted  Sul- 
phuric Acid  is  used  of  a  specific  gravity  of  about  1200.  In 
the  batteries  themselves  are  lead  plates,  separated  by  an  in- 
sulating material. 

Now  the  clinical  picture,  as  presented  in  the  case  of  Mr. 
Lawrence,  strongly  points  to  an  old  intoxication.  I  am 
convinced  that  his  troubles  are  not  the  result  of  Sulphuric 
Acid  fumes  (for  the  reasons  given  above),  but  the  result  of 
lead  intoxication,  extending  over  a  long  period,  and  arising 
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from  coming  in  contact  continually  with  small  amounts  of 
lead  while  working  with  the  storage  batteries. 

The  Multiple  Neuritis,  from  which  this  man  is  suffering 
at  present,  is  not  the  result  of  an  accident,  but  acquired 
in  the  performance  of  his  work,  extending  over  many 
months,  and  therefore,  must  be  classified  as  an  occupational 
or  industrial  disease. 

Trusting  the  above  will  be.  of  some  service  to  you,  I 
remain, 

Very  truly  yours, 

(Signed)     Emil  Starz." 

It  is  evident  from  the  opinion  of  Dr.  Starz,  as  well  as  the  re- 
ports of  Drs.  Karsted  and  McGill,  that  the  trouble  the  claimant 
is  suffering  from  is  a  disease  generally  recognized  as  an  "Occupa- 
tional Disease"  which  is  a  disease  peculiar  to  and  arising  out  of 
employment  in  which  the  workman  is  engaged,  as  distinguished 
from  a  disease  which  may  be  contracted  in  any  employment  under 
any  circumstances  or  conditions,  such  as  Pneumonia,  Typhoid  Fever, 
and  kindred  troubles.  A  disease  which  is  peculiar  to  an  employ- 
ment and  contracted  by  coming  in  continual  contact  with  "fumes 
arising  -from  acid  and  lead  used  in  charging  batteries"  is  properly 
considered  an  "Occupational  Disease"  growing  out  of  the  occupa- 
tion of  charging  lead  filled,  sulphuric  acid  treated,  automobile  stor- 
age batteries. 

The  examination  of  the  evidence  submitted  in  the  case  indicates 
that  claimant's  incapacity  resulted  from  a  gradual  process  of  poison- 
ing occasioned  by  the  work  he  was  engaged  in  where  the  oxydation 
of  the  lead  diaphrams  or  parts  of  the  batteries  resulted  in  the 
poisoning,  described  by  the  physicians — "Multiple  Neuritis"  which 
Webster  defines  as  "Inflamation  of  Several  Nerves  at  Once".  This 
result  was  reached  gradually  and  in  all  probability  arose  out  of 
the  claimant's  employment,  as  it  cannot  be  traced  as  to  point  of 
time  or  place,  as  would  be  the  case  if  it  were  the  result  of  a  lesion 
produced  by  an  external  violence  or  internal  strain. 

There  is  no  intent  in  this  opinion  to  discuss  the  question  of  Oc- 
cupational Diseases,  for  the  reason  that  the  Montana  Compensation 
Act  does  not  provide  for  the  payment  of  compensation  for  in- 
capacity resulting  from  diseases  of  any  kind,  either  occupational  or 
ordinary.  It  is,  therefore,  wholly  immaterial  in  the  case  of  the 
claimant  whether  he  is  suffering  from  Occupational  Disease  or  a 
disease    of    some    other    kind.      The    question    to    be    determined    is 
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whether  or  not  the  ailment  or  injury  of  "Multiple  Neuritis", 
Avhieh  claimant  is  suffering  from  is  due  to  an  accident  or  personal 
injury  as  defined  in  the  Workmen's  Compensation  Act. 

The  words  "occupational  disease"  are  not  used  in  the  Montana 
Act,  but  the  word  "disease"  is  used,  and  being  a  generic  term,  the 
use  of  the  word  "disease"  excludes  from  the  operation  of  the  Act 
both  occupational  and  ordinary  diseases,  contracted  in  the  usual  or 
ordinary  manner.  This  clearly  indicates  that  the  only  persons 
covered  by  the  Compensation  Act  are  those  receiving  "personal  in- 
juries accidentally  sustained"  as  distinguished  from  the  "contrac- 
tion of  diseases". 

Therefore,  the  inquiry  in  this  case  has  been  directed  to  the  ques- 
tion of  whether  the  claimant,  asking  for  compensation,  is  entitled  to 
it,  for  a  personal  injury  which  has  been  accidently  sustained,  and 
to  determine  as  far  as  the  case' in  hand  is  concerned,  what  is  per- 
sonal injury  accidently  sustained.  To  reach  a  logical  conclusion 
in  the  matter  the  Board  is  of  the  opinion  that  it  should  eliminate 
consideration  of  the  cause  of  every  disease,  even  though  contracted 
in  the  course  of  the  employment,  unless  it  be  a  disease  which  is  the 
direct  result  and  has  arisen  oat  of  a  personal  injury  accidentally 
sustained,  such  as  the  infection  of  a  wound  producing  blood  poison 
or  something  of  a  similar  nature.  Under  such  conditions  blood 
poisoning  could  properly  be  considered  a  continuation  of  the  per- 
sonal injury,  for  which  compensation  would  be  allowed  until  the 
afflicted  person  was  able  to  resume  his  employment. 

Section  3  (a)  of  the  Act  says  in  part — "In  an  action  to  recover 
damages  for  Personal  Injuries  sustained  by  an  employee  in  the 
course  of  his  employment  or  from  death  resulting  from  Personal 
Injuries  so  sustained,  it  shall  not  be  a  defense,  etc".  Section  3 
(b)  says — "The  provisions  of  Section  3  (a)  shall  not  apply  to 
actions  to  recover  damages  for  Personal  Injuries  sustained  by  house- 
hold or  domestic  servants,  etc".  Section  3  (c)  says  that  employers 
accepting  the  Law  shall  have  no  further  liability  whatsoever  for 
the  death  of  or  Personal  Injury  to  any  employee  "except  as  in  this 
Act  specified,  *  *  *  *  and  on  account  of  such  death  of  or 
Personal  Injury  to  any  such  employee  are  hereby  abolished,  pro- 
vided Section  3  (a)  shall  not  apply  to  actions  brought  by  an  em- 
ployee who  has  elected  not  to  come  under  the  Act,  or  by  his  repre- 
sentatives for  damages  for  Personal  Injuries  or  death  against  an 
employer  who  has  elected  to  come  under  the  Act". 

Section  3  (d)  states  that  where  both  employer  and  employee 
elect  to  come  under  the  Act  the  provisions  shall  be  exclusive  in 
relation  to  all  litigation  or  proceedings  whatsoever  for  or  on  ac- 
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count  of  any  Personal  Injuries  to  or  death  of  such  employee,  etc. 
Section  10  (a)  provides  that  all  claims  shall  be  forever  barred  un- 
less presented  within  six  months  of  the  date  of  the  happening  of 
the  Accident.  Section  16  provides  that  all  employers  that  elect  to 
come  under  the  Act  shall  be  liable  for  payment  to  any  employee 
who  has  elected  to  come  under  the  Act  who  shall  receive  an  injury 
"Arising1  out  of  and  in  the  course  of  his  employment."  Section  17 
(g)  prohibits  the  recovery  of  compensation  by  an  injured  employee 
unless  within  60  days  after  the  occurrence  of  the  Accident  which  is 
claimed  to  have  caused  the  injury  notice  shall  have  been  given  to  the 
employer,  etc.  Section  17  (h)  states  that  every  employer  of  labor 
must  make  a  full  and  complete  report  of  every  Accident  to  an  em- 
ployee arising  out  of  or  in  the  course  of  his  employment,  etc. 

The  word  "Injury"  is  defined  in  Section  6  (k)  and  6  (q).  Sec- 
tion 6  (k)  is  as  follows — "Injury  means  and  shall  include  death  re- 
sulting from  injury".  Section  6  (q)  is  as  follows — "Injury  or  In- 
jured refers  only  to  an  injury  resulting  from  some  fortuitous  event, 
as  distinguished  from  the  contraction  of  disease." 

The  definition  of  "Fortuitous"  in  Webster's  Dictionary  is — 
"something  happening  by  chance  or  accident;  coming  or  occurring 
unexpectedly ;  or  without  any  known  cause ;  chance ;  casual. ' '  The 
Century  Dictionary  gives  the  definition  as — "accidental,  casual; 
happening  by  chance ;  coming  or  occurring  without  cause  or  without 
any  general  cause ;  random. ' '  Funk  &  Wagnall  's  gives  the  defini- 
tion as — ' '  occurring  by  chance ;  as  opposed  to  design ;  pertaining 
to  events  that  are  without  cause ;  loosely ;  without  any  known  or 
established  cause;  accidental;  casual."  The  words  "Fortuitous 
Events"  have  been  construed  in  Zappals  v.  Industrial  Insurance 
Commission,  145  Pac.  54,  to  be  the  full  equivalent  for  the  word 
"Accidents". 

From  the  foregoing  it  can  be  readily  seen  that  Section  6  (g) 
defining  the  word  "Injury"  or  "Injured"  in  common  ordinary 
language  and  meaning  would  read  as  follows:  "Injury"  or  "In- 
iured"  refers  only  to  injury  resulting  from  some  Accident,  as  dis- 
tinguished from  the  contraction  of  diseases".  Therefore,  it  would 
seem  very  clear  that  the  Montana  Compensation  Act  only  provides 
for  the  payment  of  compensation  in  cases  of  a  Personal  Injury  re- 
sulting from  some  Accident  and  that  such  accident  must  be  dis- 
tinguished from  the  contraction  of  diseases. 

It  is  evident  that  the  language  of  the  Act  not  only  clearly  fails 
to  include,  but  positively  excludes  from  the  operation  of  the  Law 
diseases  of  all  kinds,  either  occupational  or  ordinary.     The   mean- 
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ing  of  the  different  sections  or  quotations  from  the  Law  mentioned, 
coupled  with  the  definition  of  Injury  taken  in  connection  with 
Section  3  (a),  depriving  employers  of  their  common  law  defenses 
in  actions  to  recover  damages  for  a  Personal  Injury  Accidentally 
Sustained,  seems  to  indicate  that  aside  from  the  definition  of  the 
word  Injury,  the  term  Personal  Injury,  as  used  in  the  sections  re- 
ferred to  would  undoubtedly  be  held  to  apply  only  to  Accidental 
Injury.  It  will  be  noticed  that  the  defenses  mentioned  in  the  sec- 
tions quoted  relate  only  to  Injuries  caused  by  Accidents,  and  the 
authorities  set  forth  that  occupational  diseases  have  never,  at  com- 
mon law,  been  the  subject  of  an  action  for  damages.  If  the  words 
and  terms  employed  by  the  Compensation  Act  are  to  be  used  in 
their  common  and  ordinary  sense  and  meaning,  then  the  words 
"Personal  Injuries  Received  By  Accident"  would  not  convey  to 
the  ordinary  understanding  the  thought  that  same  related  in  any 
wise  to  the  contraction  of  disease  of  any  kind,  whether  occupa- 
tional  or   ordinary. 

In  common  useage  the  words  Personal  Injury  are  ordinarily  used 
to  refer  to  injury  caused  by  external  violence,  and  are  not  used  to 
designate  diseases.  Sickness  is  not  spoken  of  as  an  accident  nor  an 
injury.  In  the  ordinary  acceptance  of  the  term,  the  happenings  of 
an  accident  is  an  indication  that  a  person  is  suffering  from  some 
more  or  less  violent  external  bodily  injury.  It  seems  clear  that  it  is 
in  this  sense  that  the  terms  Personal  Injury  and  Injury  Caused  by 
Accident  are  used  in  the  Workmen's  Compensation  Act.  The  re- 
verse of  this  is  also  true,  for  cases  of  lead  poisoning,  typhoid  fever, 
pneumonia,  arsenical  poisoning  or  miners'  consumption  are  not  re- 
ferred to  as  accidental  or  injury.  This  fact  itself  would  seem  to 
indicate  that  an  attempt  to  include  within  the  meaning  and  terms 
of  the  Compensation  Act  any  diseases  whatever,  would  be  to  give 
the  Act  a  meaning  which  is  not  intended  or  included,  but  in  reality 
is  actually  excluded. 

The  decisions  of  the  Courts  of  nearly  all  of  the  states  operating 
under  Compensation  Laws  seem  to  be  in  accord  with  the  reasoning 
we  have  endeavored  to  advance.  The  exception  to  this  rule  is 
found  in  the  courts  of  Massachusetts  and  Michigan,  but  as  the 
Compensation  Law  of  those  two  states  reads  differently  from  the 
Montana  Act,  and  permits  of  a  different  interpretation  or  meaning 
to  the  use  of  the  word  "Injury",  there  is  really  no  conflict  as  far 
as  the  interpretation  given  to  the  word  "Injury"  in  the  Montana 
Law  is  concerned. 
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This  is  made  .very  evident   in   the   opinion   of  the   Massachusetts 

Court  in  the  case  of  Hurle,  104  N.  E.  p.  237,  where  it  states : 

' '  The  difference  between  the  English  and  Massachusetts  Act  in  the 
omission  of  the  words  'By  Accident'  from  our  act,  which  occurs  in  the 
English  Act,  as  characterizing  personal  injuries  is  significant  that  the 
elements  of  'Accident'  was  not  intended  to  be  imported  into  the  Massa- 
chusetts  Act. ' ' 

From  this  it  would  seem  clear  that  the  Massachusetts  court  would 
have  held  differently  had  the  term  used  in  their  act  been  the  same 
as  that  used  in  the  Montana  Act. 

The  Bulletin  of  the  United  States  Department  of  Labor,  issued 
in  1914,  shows  that  of  40  foreign  countries  operating  under  Work- 
men's Compensation  Laws,  27  of  them  are  on  their  face  limited  to 
"Injuries  accidentally  sustained".  Nine  use  the  word  "Injury", 
without  qualification,  and  four  expressly  mention  both  "Injury  and 
Disease",  while  four  others  have  separate  acts  providing  for  Work- 
men's Sickness  Insurance. 

In  the  United  States,  according  to  the  Workmen's  Compensation 
Bureau  of  New  York  City,  there  are  31  states  and  two  territories  in 
which  Compensation  Acts  are  in  force  in  addition  to  a  Congressional 
Act  covering  employees  of  the  United  States  government.  Of  these 
20  are  expressly  limited  to  "Accidental  Injuries".  Fourteen  use 
the  term  "Personal  Injuries",  without  qualification,  but  of  these 
four  expressly  exclude  diseases  of  any  kind.  None  expressly  include 
diseases. 

It  is  evident  that  if  the  Board  should  attempt  to  construe  the 
Montana  Act  as  covering  compensation  for  death  or  incapacity  aris- 
ing from  occupational  diseases  or  diseases  of  any  kind,  that  it  would 
mean  an  effort  to  do  something,  which,  so  far  as  can  be  determined 
from  all  available  records,  was  not  considered  by  the  Legislature  in 
connection  with  "Industrial  Accidents",  for  the  alleviation  of  which 
the  Compensation  Act  was  created. 

The  economical  cost  of  including  diseases  in  the  Montana  Act, 
which  contains  no  special  provision  on  the  subject,  could  hardly  be 
estimated.  It  is  authoritatively  stated  that  upward  of  a  thousand 
workmen  lose  their  lives  annually  in  this  state  from  the  occupational 
diseases  of  lead  and  arsenical  poisoning  and  miners'  consumption. 
In  the  absence  of  any  definition  as  to  what  constitutes  occupational 
disease,  it  would  be  necessary,  from  such  a  hypothesis,  for  the  Act 
to  include  all  diseases  arising  out  of  or  in  the  course  of  employment 
and  the  word  "Injury",  if  permitted  to  include  disease,  would  also 
include  the  aggravation  of  disease.  The  inevitable  result  of  such  a 
line  of  construction  would  be  to  eventually  reach  a  point  where  the 
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Act  would  be  expected  to  provide  compensation  for  all  those  unable 
to  work,  whether  on  account  of  physical  incapacity  or  inability  to 
secure  work,  or  desire  to  avoid  it,  whether  through  a  breakdown 
from  overwork  or  a  general  lassitude  due  to  chronic  laziness. 

If  the  framers  of  the  Montana  Act  considered  the  including  of 
"Injury  from  diseases"  in  any  way  in  the  Law,  then  they  permitted 
many  defects  to  become  a  part  of  the  Act  that  there  is  no  apparent 
way  to  correct  or  meet.  In  case  of  death  and  incapacity  resulting 
from  diseases  gradually  acquired  while  working  for  different  em- 
ployers, should  the  last  employer  bear  the  whole  burden?  Suppose 
the  employer  or  insurer  undertakes  to  protect  himself  by  having 
his  workmen  inspected  at  certain  intervals,  discharging  those  who 
seem  likely  to  become  incapacitated  by  disease,  what  recourse  have 
those  unfortunates  who  have  lost  their  positions?  As  lead  poison- 
ing does  not  differ  materially  from  the  condition  caused  by  the  use 
of  alcohol  or  other  toxic  poisons,  it  might  be  claimed  that  the 
workman  presenting  himself  as  a  victim  of  chemical  lead  poisoning 
was  suffering  from  some  other  cause  and  even  physicians  would  be 
unable  to  determine  if  his  hardened  arteries  and  neuritis  were  due 
exclusively  to  lead  poisoning,  or  were  caused  by  alcohol,  syphilis 
or  kindred  underlying  causes.  It  would  be  impossible  to  determine 
Avhether  the  neuritis  was  due  to  arsenic  or  alcohol.  The  question  of 
whether  a  consumptive  was  tubercular  before  he  commenced  work 
in  the  laboratory  or  if  his  work  had  contributed  to  it,  would  re- 
main unanswered.  Would  the  malnutrition  from  which  the  claim- 
ant might  be  suffering  be  due  to  lead  or  gas  poisoning  arising  out 
of  or  occasioned  by  his  work  in  charging  automobile  batteries,  or 
might  not  his  ailment  be  possibly  due  to  the  effect  of  hygienic  con- 
ditions at  home,  such  as  poor  food,  lack  of  exercise,  or  something  of 
a  kindred  nature? 

If  these  things  had  been  contemplated  by  the  legislature,  there 
certainly  would  have  been  some  provision  made  to  prevent  the  in- 
dustry from  escaping  the  burden  of  disease  which  it  creates. 

The  proposition  of  holding  the  employer  for  the  consequence  of 
disease  caused  by  the  employment  does  not,  in  any  possible  respect, 
seem  to  have  been  considered  by  the  framers  of  the  Montana  Act. 
Such  a  construction  at  this  time  would  be  inconsistent  with  the  un- 
restricted right  to  terminate  the  obligation  of  the  employer  and 
employee  by  discharge.  It  would  also  be  inconsistent  with  the  right 
of  the  employer  to  cancel  his  acceptance  of  the  Compensation  Act 
at  any  time  he  sees  fit,  which  privilege  also  belongs  to  the  employee. 

It  may  be  held  by  the  Logician  that  Occupational  Disease  is  as 
proper  a  subject  for  compensation  as  is  Industrial  Accidents,  which 
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contention  we  are  not  disposed  to  question,  but  nevertheless,  it  is 
recognized  that  in  the  countries  and  states  where  Occupational  Dis- 
eases are  included  that  the  conditions  governing  same  have  been 
gradually  recognized  as  a  subject  presenting  its  own  separate  dis- 
tinct problems. 

The  provisions  of  the  Montana  Act  clearly  show  that  the  Injuries 
contemplated  by  the  Act  are  those  resulting  from  a  definite 
occurrence  and  the  provisions  in  question  will  not  be  applicable 
if  the  Injury  includes  disease,  since  it  is  conceded  that  the  date  of 
the  occurrence  or  commencement  of  an  occupational  disease  or 
disease  of  any  kind  cannot  be  definitely  determined. 

The  Courts  have  not  contributed  anything  that  would  justify  any 
modification  of  the  foregoing  for  it  is  conceded  that  the  preponder- 
ance of  opinion  that  has  so  far  been  expressed  is  against  including 
diseases  of  any  kind  into  the  various  Compensation  Laws  through 
the  process  of  judicial  construction,  as  is  clearly  evidenced  by  the 
many  court  decisions  of  record. 

The  amended  English  Act  of  1906  expressly  provides  for  compensa- 
tion for  incapacity  resulting  from  occupational  diseases,  but  aside 
from  this  statutory  provision,  the  decisions  under  the  English  Act 
are  unanimous  in  excluding  occupational  disease. 

The  English  courts  have  uniformly  held  that  the  provisions  of 
their  statute,  requiring  notice  of  the  accident  to  be  given  to  the 
employer  within  a  specified  time,  clearly  indicates  that  there  must 
be  a  time  and  place  and  circumstance  to  which  the  injury  can  be 
referred  or  tied  to,  which  necessarily  contemplates  an  actual  phy- 
sical happening  of  some  kind.  This  interpretation  is  clearly  shown 
in  the  following  English  cases: 

Eke  v.  Hart-Dyke  2  K.  B.  (Eng.)  677,  80  L.  J.  K.  B.  N.  S.  90,  103 
L.  T.  N.  S.  174,  26  Times  L.  E.  613,  3  B.  W.  C.  C.  482,  3  N.  C. 
C.  A.  230;  Alloa  Coal  Co.  v.  Drylie  W.  C.  &  Ins.  Rep.  Eng.  213, 
S.  C.  549,  6  B.  W.  C.  C.  398,  50  Scot.  L.  R.  350,  4  N.  C.  C.  A. 
899;  Petschett  v.  Preis-31  Times  L.  R.  (Eng.)  156,  W.  C.  &  Ins. 
Rep.  11,  8  B.  W.  C.  C.  44;  Martin  v.  Manchester  Corp.  W.  C.  Rep. 
(Eng.)  289,  106  L.  T.  N.  S.  741,  76  J.  P.  251,  28  Times  L.  R.  344, 
W.  N.  105,   5   B.  W.   C.   C.   259. 

The  courts  are  equally  clear  in  the  matter  of  what  constitutes  dis- 
eases, as  is  shown  in  the  case  of  Evans  v.  Dodd,  (Eng.)  149,  where 
it  was  held  that : 

"A  skin  disease  caused  by  the  workman's  hand  coming  in  direct 
contact  with  poisonous  substances,  in  the  course  of  the  employment  is  not 
an  accident." 

In  the  case  of  Cheek  v.  Harmsworth  Bros.,  4  W.  C.  C.  (Eng.) — 
the  Court  held,  that — "Sores  caused  by  working  over  carbon  bi- 
sulphide, was  not  an  accident". 
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In  the  case  of  Pretschett  v.  Pries,  (Eng.)  156 — the  Court  held  that 
''Dermatitis  caused  by  working  with  a  strong  solution  of  caustic 
soda  was  not  an  accident." 

In  the  case  of  Liondale  Bleach,  Dye  &  Paint  "Works  v.  Riker,  85 
N.  J.  L.  246,  89  Atl.  929,  4  N.  C.  C.  A.  713,  the  Court  held  that  a— 
"Rash  or  condition  of  eczema  caused  by  acid  used  in  the  employer's 
bleacher,  was  not  an  accident". 

Ptomaine  poisoning  caused  by  inhaling  sewer  gas  while  working 
around  cesspools,  was  held  not  to  be  an  accident  in  the  following 
eases : 

Eke  v.  Hart-Dyke  2  K.  B.  (Eng.)  577,  80  L.  J.  K.  B.  N.  S.  90,  103 
L.  T.  N.  S.  174,  26  Times  L.  K.  613,  3  B.  W.  C.  C.  482,  3  N.  C.  A. 
230. 

Likewise  Enteritis,  caused  by  inhaling  sewer  gas  while  working 
in  a  sewer,  was  held  not  to  be  an  accident  in  the  following  cases : 

Broderick  v.  London.  County  Council  2  K.  B.  (Eng.)  807,  77  L.  J. 
K.  B.  N.  S.  1127,  99  L.  T.  N.  S.  569,  24  Times  L.  R.  822, 
15    Ann.    Cas.   885. 

Lead  poisoning  and  arsenical  poisoning,  caused  generally  by 
smelter  fumes,  has  been  held  not  to  be  an  accident  in  the  following 
cases: 

Steel  v.  Cammel,  L.  &  Co.  2  K.  B.  (Eng.)  232,  74  L.  J.  K.  B.  N.  S. 
610,  53  Week  Hep.  612,  93  L.  T.  N.  S.  357,  21  Times  L.  R.  490,  2 
Ann.  Cas.  142 ;  Williams  v.  Acme  White  Lead  &  Water  Color  Works, 
182  Mich.  157. 

In  the  case  of  Marshall  v.  East  Holywell  Coal  Co.,  360,  21  Times 
L.  R.  494,  the  Court  held,  that: 

' '  The  formation  of  abscesses,  caused  by  the  nature  of  the  employment 
and  the  position  which  the  workman  was  obliged  to  take  to  perform  the 
work,  was  not  an  accident — . ' ' 

It  has  also  been  held  by  the  Courts  in  several  decisions,  that  "In- 
capacity due  to  continual  strain",  "cardiac  break  down",  "heart 
failure  following  a  strain  of  overwork",  "paralysis  caused  by  con- 
tinual use  of  tricycle",  "loss  of  eye  sight  through  optic  neuritis 
caused  by  poisonous  gases  from  furnace",  "waste  overrunning  re- 
pair", or  a  "general  break  down  from  continual  overwork"  are  not 
accidents. 

It  is  evident  from  the  authorities  that  in  the  absence  of  any 
peculiar  or  special  circumstances,  as  in  the  case  at  hand,  that  the 
Board  is  justified  in  holding  that  the  Act  does  not  apply  to  work- 
men suffering  from  occupational  disease,  or  disease  of  any  kind, 
even  though  contracted  while  in  the  ordinary  course  of  the  work- 
men's usual  employment,  although  in  reaching  such  a  conclusion 
the  Board  is  fully  aware  of  the  possibility  that  by  some  peculiar  or 
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special  circumstance  an  injury  from  disease  may  be  brought  within 
the  scope  of  the  Act,  but  not  under  such  conditions  as  govern  the 
case  of  the  claimant,  A.  E.  Lawrence,  where  the  trouble  from  which 
he  is  suffering  is  undoubtedly  a  disease  for  which  the  employer  is 
in  no  wise  responsible  under  the  "Workmen's  Compensation  Act. 

Under  the  undisputed  testimony  in  the  case,  the  Board  holds  as 
conclusive  that  the  claimant  has  failed  to  show  that  he  is  entitled 
to  compensation,  and  has  also  failed  to  show  that  the  ailment  from 
which  he  is  suffering  is  an  injury  or  accidental  injury  within  the 
meaning  of  the  Workmen's  Compensation  Act. 

THEREFORE,  the  application  of  the  claimant  A.  E.  Lawrence  for 
compensation  is  denied. 


IS  FROST  BITE  AN  ACCIDENT? 

Arthur  Moore,  employee  of  Eureka  Lumber  Company,  Eureka,  filed  claim 
for  compensation  on  account  of  an  alleged  accident  occurring  on  December  31, 
1915,  consisting  of  freezing  of  first  and  second  toes  of  the  left  foot,  while 
engaged  in  the  work  of  ' '  swamping ' '  for  the  employer.  The  representatives  of 
the  insurance  carrier,  The  U.  S.  Fidelity  &  Guaranty  Company,  submitted  an 
opinion  to  the  Board,  to  the  effect  that  disability  occasioned  by  frost  bite  is 
not  covered  by  the  Montana  Compensation  Act. 

The  facts  covering  the  case  were  plain  and  undisputed.  The  em- 
ployee, Arthur  Moore,  was  engaged  in  his  regular  occupation  at  the 
time  of  the  injury.  It  was  under  the  direction  of  his  employer  that 
he  was  engaged  in  the  work  of  "swamping"  on  a  day  when  the 
rapid  fall  of  the  temperature  resulted  in  the  freezing  of  his  feet. 
The  statement  of  the  injured  employee  was  that  he  was  unable  to 
find  shelter  near  his  place  of  work,  also  that  the  temperature  fell 
rapidly  after  he  left  the  boarding  house  for  his  place  of  employ- 
ment, which  fact  prevented  him  from  taking  extra  precaution  to 
guard  against  the  cold  before  leaving  for  work;  that  there  was  no 
indication  that  the  day  was  going  to  turn  out  to  be  exceptionally 
cold ;  that  when  he  found  that  his  feet  were  freezing  he  made  all 
possible  haste  to  alleviate  the  condition  by  seeking  shelter.  The  un- 
disputed facts  show  that  Moore  on  the  day  of  the  accident  was  en- 
gaged in  the  work  of  "swamping",  which  work  was  more  or  less 
in  line  with  his  ordinary  occupation,  except  that  it  was  of  such  a 
nature  that  it  is  very  difficult  to  guard  or  protect  against  the  ex- 
posure occasioned  by  a  low  temperature  such  as  existed  on  December 
30,  the  day  that  Moore  was  frost  bitten.  While  the  work  of  swamp- 
ing, as  stated,  was  not  the  usual  work  of  Moore,  it  was,  nevertheless, 
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not  of  a  nature  to  be  termed  "especially  unusual"  as  many  em- 
ployees in  a  logging  camp  are,  at  different  times,  assigned  to  this 
necessary  work. 

From  the  investigation  made  by  the  Board,  it  is  evident  that  in 
the  case  of  Moore  the  occupation  of  "swamping"  on  the  day  in 
question  was  not  surrounded  by  the  usual  ordinary  conditions  gov- 
erning labor  in  a  logging  camp.  The  temperature  had  rapidly 
fallen,  after  Moore  had  gone  to  his  work,  and  it  was  almost  im- 
possible for  him  to  protect  himself  against  the  danger  of  injury  oc- 
casioned by  same.  As  stated,  he  was  unable  to  leave  the  work,  and 
unable  to  find  shelter.  As  a  consequence  it  seems  clear  that 
Moore's  injury  was  the  result  of  an  accident,  unforeseen  and  unex- 
pected, which  resulted  in  loss  of  earning  power  that  brings  him 
within  the  purview  of  the  Workmen's  Compensation  Act.  There  is 
no  dispute  regarding  the  facts.  The  claimant  froze  his  feet  while 
in  the  course  of  his  employment,  which  by  its  nature  exposed  him 
to  the  elements  on  a  cold  day,  which  grew  rapidly  colder  after  he 
had  started  work. 

The  authorities  are  not  very  clear  on  the  matter  of  whether  or 
not  frost  bite  is  an  accident  within  the  scope  of  Workmen's  Com- 
pensation Legislation.  The  question  of  whether  injury  caused  by 
weather  or  climatic  conditions  arises  out  of  the  employment  has 
frequently  been  before  the  courts,  and  the  decisions  are  far  from  be- 
ing harmonious.  It  has  generally  been  held  that  where  the  character 
of  the  work  renders  the  workman  peculiarly  subject  to  the  injury 
in  question,  it  then  arises  out  of  the  employment ;  but  where  the  in- 
jury is  due  to  a  condition,  or  state  of  circumstances,  to  which  all 
persons  are  more  or  less  equally  exposed,  it  has  been  held  that  the 
injury  is  not  an  accident  within  the  scope  of  the  Compensation 
Law.  It  has  also  been  held  that  where  the  employment  of  injured 
workmen  resulted  in  what  is  termed  "an  excessive  exposure  to  a 
common  risk",  the  accident  did  not  arise  out  of  the  common  risk, 
but  out  of  the  employment.  As  a  general  rule,  it  has  been  held 
that  where  an  injured  employee  is  only  exposed  to  an  ordinary  risk, 
such  as  the  general  public  is  exposed  to,  and  the  nature  of  his 
employment  is  not  such  as  to  render  him  more  liable  to  the 
injury  than  any  person  in  the  same  immediate  vicinity  not  en- 
gaged in  the  employment  in  question,  then  the  injury  suffered  is 
not  an  accident  within  the  scope  of  the  Compensation  Law. 

The  authorities  define  an  accident  as  "an  unlooked  for  or  un- 
toward event  which  was  not  expected  or  designed;"  also  as  "an 
unintended    and    unexpected    occurrence    which    produces    hurt    or 
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loss."  It  is  doubtful  if  under  ordinary  conditions  frost  bite 
would  fall  within  the  lines  of  the  above  definition,  for  it  is  held 
by  the  same  authorities  that  the  risk  which  is  the.  direct  cause  of 
accidental  injury  must  be  a  risk  that  is  peculiarly  incident  to  the 
employment,  and  not  one  that  is  incurred  by  everyone,  whether 
in  the  employment  or  not ;  that  where  an  injury  occurs  upon  a 
street,  road  or  thoroughfare,  from  causes  to  which  all  persons 
upon  the  street,  road  or  thoroughfare,  at  the  same  time  as  the 
party  receiving  the  injury,  are  exposed,  it  cannot  be  said  to  arise 
out  of  any  employment  that  the  injured  workman  may  be  en- 
gaged  in. 

In  the  case  of  Rogers  v.  Paisley  School  Board,  S.  C.  584,  L.  R. 
413,  the  court  held  that  a  janitor,  who  in  the  course  of  his  em- 
ployment took  a  message  from  one  teacher  to  another  and  while 
on  the  street  was  overcome  with  the  heat,  does  not  suffer  an  acci- 
dent as  defined  by  the  Compensation  Act.  The  governing  fea- 
ture is  not,  that  other  persons  are  exposed  to  the  same  danger, 
but  rather  that  the  employment  renders  the  workman  peculiarly 
subject  to  the  danger.  It  is  possible  that  where  a  workman  is 
compelled,  in  connection  with  the  work  he  is  doing,  to  expose 
himself  to  a  common  risk,  beyond  the  degree  to  which  those  about 
him  are  exposed,  then  there  would  be  a  particular  hazard  con- 
nected with  the  employment  that  would  bring  an  accidental  in- 
jury so  sustained  within  the  purview  of  the  Compensation  Act. 
But  if  there  is  nothing  peculiar  to  the  employment,  or  to  the  posi- 
tion which  the  employee  is  compelled  to  take,  which  renders  the 
risk  greater  in  his  case,  than  that  to  which  other  persons  are 
subjected  in  the  same  locality,  then  an  injury  so  sustained  is  with- 
out the  scope  of  the  law.  The  question  to  be  determined  is 
whether  the  workman's  position  or  labor  exposed  him  to  more 
than  a  normal  risk. 

It  is  evident  from  a  thorough  search  of  the  authorities  that 
the  prevailing  opinion  is  that  wherever  there  is  what  might  be 
termed  "an  outside  factor"  participating  or  entering  into  the 
question  of  the  injury,  something  not  usually  expected  or  fore- 
seeable with  regard  to  the  occupation  of  the  employee,  especially 
in  the  matter  of  the  temperature  resulting  in  freezing,  then  the 
injury  would  come  within  the  meaning  of  a  "fortuitous  event"  as 
defined  in  the  Act. 

The  investigation  conducted  by  the  Board  disclosed  the  fact 
that  in  every  state  having  a  Compesation  Law,  where  the  ques- 
tion  of  compensation  for  freezing  has   arisen,   with   the   single   ex- 
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ception  of  Minnesota,  frost  bite  has  been  recognized  as  an  injury 
resulting  from  an  accident  that  comes  within  the  purview  of  the 
Compensation  Law  of  the  respective  states.  In  connection  there- 
with it  has  been  generally  held,  by  the  Boards  and  Commissions 
in  charge  of  the  administration  of  the  law,  that  there  must  be 
something  more  than  mere  "freezing"  while  engaged  in  the 
usual  occupation  to  entitle  the  claimant  to  compensation,  and  in 
many  cases  compensation  has  been  denied  when  there  was  no  con- 
tributory factor  beyond  the  mere  fact  of  cold  weather.  However, 
in  the  majority  of  the  states,  "frost  bite"  is  recognized  as  an 
accident  "arising  out  of  and  in  the  course  of  the  employment" 
and  as  such  the  claimant  has  been  generally  awarded  compen- 
sation. 

The  Board  has  at  all  times  held  that  the  term  "accident" 
should  be  given  its  popular  and  ordinary  meaning  to  carry  out 
the  legislative  intent,  which  undoubtedly  was  that  disability  or 
incapacity  resulting  from  accidents  caused  by  the  hazard  of  in- 
dustrial enterprises  should  be  compensated.  In  reaching  that 
conclusion  the  Board  was  guided  by  decisions  made  by  various 
boards  and  commissions  administering  Compensation  Laws  in  dif- 
ferent states,  similar  to  the  Montana  Act,  and  by  decisions  of  the 
courts  in  construing  language  similar  to  that  used  in  the  Montana 
Act.  The  general  rule  to  be  deduced  from  the  many  decisions 
is,  that  where  the  accident  is  due  to  the  forces  of  nature  which 
might  be  anticipated  or  foreseen,  there  must  be  an  aggravation 
of  the  hazard  whereby  the  workman  is  more  exposed  to  the 
danger,  as  a  result  of  his  employment,  than  the  ordinary  indi- 
vidual, before  same  falls  within  the  scope  of  Compensation  Laws. 
If  the  hazard  or  danger  is  increased  by  reason  of  the  employment, 
beyond  that  which  the  public  is  exposed  to,  then  the  employer  is 
liable. 

The  Board  is  disposed  to  hold  that  as  a  general  principle,  the 
employer  cannot  be  held  liable  for  the  payment  of  compensation 
on  account  of  disability  from  freezing,  any  more  than  disability 
on  account  of  sunstroke,  lightning,  earthquake,  or  any  other 
of  the  forces  of  nature,  over  which  he  has  no  control.  Such  hap- 
penings are  generally  termed  "acts  of  God,"  against  which  the 
employer  cannot  guard,  foresee,  prevent  or  protect.  The  em- 
ployee is  ordinarily  no  more  subject  to  injury  from  such  causes 
than  other  individuals,  except  where  the  work  and  the  method  of 
doing  it  expose  him  to  the  forces   of  nature   to   a   greater  extent 
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than  he  would  be  exposed  if  not  so  engaged,  in  which  eventuality 
the  industry  increases  the  danger  from  such  forces,-  and  the  em- 
ployer is  liable. 

In  the  case  in  hand,  as  well  as  in  all  cases  of  disability  result- 
ing from  the  forces  of  nature,  it  is  a  question  of  fact  for  determi- 
nation, whether  the  work  in  which  the  claimant  is  engaged  exposes 
him  to  those  forces  of  nature  for  a  longer  period,  or  to  a  greater 
extent,  than  if  he  had  not  been  so  employed,  and  under  special 
conditions,  whether  the  hazard  or  danger  is  intensified  in  his 
case  beyond  that  to  which  the  ordinary  person  is  exposed. 

As  has  been  heretofore  stated,  the  Board  reached  the  con- 
clusion that  in  the  Moore  case  the  claimant  was  subjected  to 
extra  hazard  on  account  of  his  employment,  exposed  as  he  was 
to  the  intense  cold  without  any  opportunity  to  guard  against 
same  or  keep  warm.  The  work  subjected  him  to  the  inclement 
weather  against  his  will  or  ability  to  prevent,  for  a  suffiicent 
length  of  time  to  freeze  his  foot.  The  conclusion  is  that  the  in- 
jury was  a  hazard  of  the  industry  and  the  industry  should  be 
held  for  compensation.  This  conclusion  should  not  be  confounded 
with  a  supposition  that  a  "physical  ill  caused  by  the  labor 
the  workman  is  engaged  in  is  sufficient  to  constitute  an  acci- 
dental injury"  for  such  is  not  the  case. 

The  Board  denied  the  claim  for  compensation,  on  account  of 
frost  bite,  made  by  D.  A.  Williams  of  Butte,  because  his  foot  was 
frozen  while  he  was  working  as  "top  man,"  when  at  all  times  he 
was  within  a  few  feet  of  a  comfortable  room  and  fire,  and  also 
had  access  to  the  engine  room,  where,  on  his  own  statement,  he 
could  have  found  protection  and  relief,  as  he  had  ample  time  and 
opportunity  to  visit  either  place  as  often  as  necessary  while  doing 
the  intermittent  work  of  "top  man."  He  was  not  exposed  to  the 
cold  weather  any  more  than  all  other  men  working  on  the  outside, 
or  in  the  open,  and  should  have  protected  himself  as  others  did 
because  he  could,  and  as  undoubtedly  Moore  would  have  done  had  it 
been    possible. 

The  question  that  the  Board  is  deciding  in  the  Moore  case  is 
that  the  freezing  of  the  claimant's  foot  occuring  in  the  course  of 
his  employment,  under  the  circumstances  governing  same,  consti- 
tutes an  accident  that  entitles  the  claimant  to  compensation  under 
the  provisions  of  the  Montana  Workmen's  Compensation  Act,  and 
that  the  injury  is  an  accident  "arising  out  of  and  in  the  course 
of"  the  employment,  and  therefore  the  disability  accruing  from 
same   should  be  compensated  as  in  any  other  industrial   accident. 
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In  this  connection,  it  must  be  borne  in  mind  that  it  is  imperative 
and  necessary  that  each  individual  case  of  frost  bite  must  be  de- 
cided on  its  own  facts  and  the  individual  circumstances  surround- 
ing and  governing  same,  because  in  the  majority  of  cases  it  is 
more  than  probable  that  same  are  outside  the  scope  of  the  Law. 
The  payment  of  compensation  to  Arthur  Moore,  on  account  of 
incapacity,   was   ordered. 


DEPENDENCY    DEFINED— JOSEPH    ZACHMAN    CASE 

Claim  Avas  made  for  compensation  by  Joseph  Zachman,  an  employee  of  the 
East  Butte  Copper  Mining  Company,  on  account  of  the  death  of  his  son,  Edward 
J.  Zachman,  also  an  employee  of  the  East  Butte  Copper  Mining  Company.  The 
claim  .was  based  upon  the  dependency  of  the  father  upon  the  earnings  of  the 
son.  Protest  was  filed  by  the  insurance  carrier,  the  Guardian  Casualty  & 
Guarantee  Company,  upon  the  grounds  that  the  claimant  was  not  dependent  upon 
the  deceased  son. 

The  hearing  regularly  had  before  the  Board  by  the  parties  in 
interest,  represented  by  their  attorneys,  established  the  following 
governing  conditions :  On  October  6,  1915,  Joseph  Zachman  and 
his  son,  Edward  J.  Zachman,  were  employees  of  the  East  Butte 
Copper  Mining  Company,  and  on  that  day  Edward  J.  Zachman 
was  accidently  killed,  in  the  course  of  his  employment.  The  said 
Edward  J.  Zachman,  deceased,  left  surviving  him  his  father,  the 
claimant  in  this  case,  also  a  grandfather  and  a  married  sister.  The 
said  decedent  was  nineteen  years  old  at  the  time  of  his  death,  and 
had  been  employed  by  the  East  Butte  Copper  Mining  Company 
for  four  months,  at  an  average  daily  wage  of  $3.75,  and  at  the 
time  of  his  death  was  living  with  his  father,  the  claimant  in  the . 
case.  The  wages  of  the  decedent,  except  such  amount  as  was  re- 
tained by  him  for  clothes  and  spending  money,  were  turned  over 
by  the  father  for  deposit  in  bank  with  the  father's  own  wages,  to 
be  used  for  the  joint  current  expenses.  Joseph  Zachman,  the 
elaimant,  at  the  time  of  the  son's  death,  was  earning  an  average 
of  $6.00  a  day,  and  had  earned  on  an  average  practically  that 
amount  for  the  six  years  immediately  preceding  the  son's  death, 
excepting  only  one  month.  In  the  course  of  the  past  twenty  years, 
the  claimant  had  only  once  been  ill  enough  to  go  to  a  hospital, 
and  then  for  a  period  of  only  ten  days  some  fifteen  years  ago. 
Upon  the  testimony  of  Joseph  Zachman,  the  claimant,  it  was  estab- 
lished that  he  had  earned  approximately  $175  a  month  for  the 
past  number  of  years  and  was  earning  that  amount  at  the  time  of 
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the  son's  death  and  was  still  earning  such  an  amount  at  the  time 
of  the  hearing  before  the  Board.  From  this  undisputed  fact,  it 
seemed  evident  that  the  claimant  was  not  "actually  dependent  to 
any  extent  upon  the  decedent  at  the  time  of  his  injury"  as 
provided  in  Section  6  (n)  of  the  Workmen's  Compensation  Act, 
and  therefore  his  claim  for  compensation  as  a  major  dependent  of 
the  decedent  is  subject  to  questionable  scrutiny. 

The  evidence  submitted  at  the  hearing  established  the  undis- 
puted fact  that  the  claimant,  Joseph  Zachman,  was  shift  boss  or 
foreman  at  the  smelting  plant  of  the  East  Butte  Copper  Mining 
Company,  and  had  held  such  position  for  several  years  and  that 
his  wages  amounted  to  approximately  $6.00  a  day.  It  was  also 
established  that  he  received  full  pay  for  full  time  for  at  least 
the  six  years  preceding  the  date  of  the  accident.  In  the  petition 
for  compensation,  the  claimant  alleged  that  his  health  was  poor, 
that  he  was  suffering  from  arsenical  poisoning,  as  the  result  of 
the  occupation  he  was  following  in  the  smelting  of  ores,  but  the 
testimony  established  the  fact  that  for  a  period  of  twenty  years 
preceding  the  death  of  the  son  he  had  not  been  incapacitated 
from  labor,  except  in  one  instance,  for  a  period  of  about  ten  days. 
The  testimony  established  the  fact  that  the  claimant  is  of  average 
physical  health  and  bodily  vigor,  that  he  has  been  and  still  is  a 
trusted  employee,  in  a  directing  capacity,  for  the  East  Butte 
Copper  Mining  Company;  that  during  the  time  he  has  been  work- 
ing for  said  company,  a  matter  of  six  years,  he  has  lost  only  one 
month's  time.  The  claimant's  wife  was  dead  and  his  children 
married  and  provided  for,  at  the  time  of  the  death  of  the  son, 
who  was  the  only  member  of  the  family  living  with  him.  There 
was  nothing  in  the  evidence  submitted  at  the  hearing  to  indi- 
cate that  the  claimant,  Joseph  Zachman,  was  at  any  time  de- 
pendent to  any  extent  whatever  upon  the  earnings  of  the  de- 
ceased son.  The  reason  assigned  by  the  claimant  and  made  the 
basis  of  his  claim  for  compensation  was  that  when  the  son  en- 
tered the  employ  of  the  East  Butte  Copper  Mining  Company  he 
said  to  the  father  that  they  would  save  their  money,  jointly,  for 
the  purpose  of  purchasing  a  farm  or  ranch,  to  which  the  father 
could  retire  when  incapacitated  from  labor,  as  they  thought  he 
soon  would  be  on  account  of  the  occupational  disease  with  which 
he  thought  he  was  affected,  and  in  pursuance  of  this  plan  the 
wages  of  the  son,  aggregating  something  in  excess  of  $100.00  a 
month,  were  delivered  by  the  son  to  the  claimant  to  be  deposited 
in  the  bank  with  his  own  wages,  to  be  used  for  the  purchase  of 
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the  proposed  farm.  The  evidence  discloses  the  fact  that  this  ar- 
rangement had  continued  for  a  period  of  four  months,  covering 
the  time  that  the  son  had  been  in  the  employ  of  the  mining  com- 
pany, which  was  the  first  position  he  had  held.  While  the  testi- 
mony, as  well  as  the  investigation  conducted  by  the  Board, 
clearly  show  that  the  claimant,  Joseph  Zachman,  suffered  a  pecu- 
niary loss  in  the  accidental  death  of  his  son,  due  to  the  fact  that 
he  was  thereby  deprived  of  the  benefit  of  the  earnings  of  said 
son,  at  least  until  the  son  reached  the  age  of  twenty-one  years, 
yet  the  facts  governing  the  case,  which  are  undisputed  and  ac- 
cepted by  both  sides  to  the  controversy,  show  clearly  that  the 
claimant,  Joseph  Zachman,  was  not  dependent  to  any  extent,  as 
11  dependency"  is  defined  in  the  Montana  Act,  upon  the  earnings 
of  his  son,  and  therefore  his  claim  for  compensation  as  a  major 
dependent  was  denied  by  the  Board,  except  as  to  the  amount  pro- 
vided by  the  Act  for  the  expense  incurred  in  connection  with  the 
burial   of   decedent. 

It  was  therefore  ordered  that  the  claim  for  compensation  as  a 
major  dependent,  filed  by  Joseph  Zachman,  be  denied  and  that 
the  Guardian  Casualty  &  Guaranty  Company  pay  to  the  claimant 
the  sum  of  $75.00  on  account  of  the  burial  expense  of  the  de- 
cedent, Edward  J.  Zachman,  and  that  the  payment  of  same  con- 
stitute full  release  of  any  and  all  claim  for  compensation  on  ac- 
count of  the  death  of  said  Edward  J.  Zachman,  under  the  provi- 
sions of  the   Compensation  Act. 


RESIDENCE  IN   FOREIGN   COUNTRY 

Edward  McMillan,  employee  of  Montana  Coal  &  Iron  Company  of  Washoe, 
was  accidentally  killed  on  January  20,  1916,  while  in  the  course  of  his  employ- 
ment. Decedent  was  unmarried,  leaving  no  beneficiary  nor  dependent  other 
than  his  mother,  Mrs.  Mary  Ann  McMillan,  a  resident  of  Cumberland,  British 
Columbia,  Dominion  of  Canada.  Claim  for  compensation  was  filed  by  the  mother, 
as  a  major  dependent.  Protest  against  the  favorable  consideration  of  claim  for 
compensation  was  filed  by  the  employer  on  the  ground  that  the  dependent  was 
a  resident  of  a  foreign  country,  and  as  such,  not  entitled  to  compensation,  under 
the  provisions  of  the  Montana  Act. 

Investigation  conducted  by  the  Board  disclosed  the  fact  that 
Edward  McMillan  was  accidently  killed  on  January  20,  1916, 
while  in  the  employ  of  the  Montana  Coal  &  Iron  Company,  who, 
at  the  time  of  the  accident,  were  operating  under  Plan  One  of  the 
Compensation  Act.  There  was  no  dispute  as  to  the  facts  in  the 
ease,  and  it  was  conceded  that  the  accident  causing  the  death  of 
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Edward  McMillan  arose  out  of  and  in  the  course  of  his  employ- 
ment. The  question  for  determination  submitted  to  the  Board 
was  whether,  under  the  provisions  of  the  Montana  Act,  the  pay- 
ment of  compensation  could  be  ordered  for  a  major  dependent  re- 
siding outside  of  the  United  States. 

Section  8   (a)   of  the  Montana  Act  reads  as  follows: 

"No  compensation  under  this  act,  except  as  otherwise  provided  by 
treaty,  shall  be  paid  to  any  major  or  minor  dependents  not  residing  within 
the  United  States  at  the  time  of  the  injury  to  the  decedent." 

In    Section    16    (d),    covering    the    direction    of    the    payment    of 

compensation,  we  find  the  following: 

"Forty  per  centum  of  the  wages  received  at  the  time  of  the  injury 
to  his  major  dependents,  if  any,  if  residing  in  the  United  States  at  the 
date  of  the  happening  of  the  injury,  or,  if  none,  then  thirty  per  centum 
of  the  wages  received  at  the  time  of  the  injury,  to  his  minor  dependents, 
if  any,  residing  within  the  United  States  at  the  date  of  the  happening 
of   the   injury. ' ' 

It  would  seem  evident,  from  the  provisions  of  the  Law  quoted, 
that  the  matter  at  issue  rests  entirely  on  the  question  of  residence. 
It  is  conceded  that  the  claimant  for  compensation,  Mrs.  McMillan, 
mother  of  the  decedent,  was  at  the  time  of  the  accident  a  resi- 
dent of  Cumberland,  B.  C,  and  had  been  for  a  long  time  previous 
to  the  accident,  and  still  is  a  resident  of  that  place. 

While  the  mandate  contained  in  the  law  that  the  provisions  of 
same  should  be  construed  liberally  is  accepted  by  the  Board  to 
mean  that  upon  the  question  of  residence  every  presumption  fa- 
vorable to  the  claimant  should  be  granted,  even  to  the  evident  in- 
tentions of  the  claimant  in  the  matter  of  residence,  it  is,  never- 
theless, evident  that  the  claimant  was  at  the  time  of  the  accident 
an  actual  bona  fide  permanent  resident  of  Cumberland,  British 
Columbia,  and  had  not  entertained  any  thought  or  intention  of 
changing  said  residence  by  moving  to  the  United  States. 

The  Board  feels  free  to  state  that  in  the  case  at  issue  it  has 
been  disposed  to  give  the  law  the  greatest  possible  latitude  in  the 
interpretation  of  the  provisions  governing  residence,  for  the  pur- 
pose, if  possible,  of  bringing  the  claimant  within  the  provisions  of 
the  Act,  believing  that  under  the  circumstances  it  would  be  better 
to  charge  against  industry  the  cost  of  even  an  unusual  case  rather 
than  to  place  the  burden  of  future  support  upon  this  mother,  who 
depended  almost  entirely  upon  the  efforts  of  her  son  for  her 
maintenance.  The  evidence  shows  conclusively  that  the  decedent 
contributed  on  an  average  about  thirty  dollars  a  month  to  his 
mother's  actual  living  expenses. 
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Despite  the  desire  of  the  members  of  the  Board  to  favor  the 
claimant  in  every  possible  way  within  the  limits  of  the  Law's  pro- 
visions, they  found  that  the  undisputed  evidence  proved  that  the 
claimant  was  not  a  resident  of  the  United  States  at  the  time  of 
the  accident,  as  required  by  the  Montana  Workmen's  Compensa- 
tion Act,  to  come  within  the  compensation  benefits  of  same.  The 
Board  also  found,  from  consultation  with  the  foremost  legal  au- 
thorities in  the  state,  that  the  interpretation  of  the  provisions  of 
the  Montana  Act,  as  expressed  in  Section  8  (a),  is  that  a  major 
or  minor  dependent,  who  is  not  resident  of  the  United  States  at 
the  time  of  the  accident,  is  not  within  the  scope  of  the  compensa- 
tion provisions  of  the  Act.  This  opinion  is  also  concurred  in  by 
the  Attorney  General. 

The  only  possible  exception  to  the  foregoing  would  be  caused 
by  the  existence  of  a  treaty  between  the  United  States  and  the 
Province  of  British  Columbia,  as  a  dependency  of  Great  Britain, 
which  would  provide  that  a  mother,  dependent  upon  a  son  who 
met  accidental  death  in  the  course  of  his  occupation  in  either 
country,  would  fall  within  the  scope  of  the  Compensation  Law, 
regardless  of  residence.  The  matter  of  such  a  treaty  was  taken 
up  with  the  State  Department  at  Washington,  and  advices  were 
received  that  no  treaty  was  in  existence  bearing  upon  the  ques- 
tion at  issue  in  any  manner  that  could  affect  the  case  in  hand. 

The  British  Columbia  Workmen's  Compensation  Act  provides, 
as  interpreted  by  the  Privy  Council  in  London,  that  the  widow  of 
an  alien  workman  who  loses  his  life  by  accident,  in  the  course  of 
his  employment,  is  entitled  to  compensation  as  a  dependent  of  the 
deceased,  notwithstanding  the  fact  that  she  may  be  a  resident  of 
a  foreign  country  at  the  time  of  the  accident  and  death.  Our  Act 
is  the  same  in  case  of  widows  who  are  classed  as  "beneficiaries." 
Under  the  British  Columbia  Compensation  Act  "dependents" 
mean  wife,  father,  mother,  husband,  sister,  brother,  child  or 
grandchild,  providing  that  they  are  wholly  or  partially  dependent 
upon  the  earning  of  the  workman  at  the  time  of  his  death,  while 
the  Montana  Act  provides  that  "Beneficiaries"  shall  consist  of 
wife,  husband  and  children  under  the  age  of  sixteen,  including 
children  who  are  incompetent  over  that  age,  and  that  "major  de- 
pendents" mean  (if  there  be  no  beneficiaries)  the  father  and 
mother,  if  actually  dependent  to  any  extent  upon  the  decedent  at 
the  time  of  his  injury,  and  "minor  dependents"  (if  there  be  no 
beneficiaries  nor  major  dependents)  the  brothers  and  sisters,  if 
actually  dependent  upon  the  decedent  at  the  time  of  the  injury. 
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It  is  evident  that  the  provisions  of  the  Montana  Act  contem- 
plate that  non-resident  alien  beneficiaries  of  an  employee  meet- 
ing accidental  death  in  the  State  of  Montana  shall  receive  only 
one-half  of  the  amount  that  resident  beneficiaries  receive  and 
that  non-resident  alien  major  and  minor  dependents  are  entirely 
excluded  from  the  Act,  unless  otherwise  provided  by  treaty,  re- 
gardless of  whether  or  not  the  decedent  is  a  citizen  of  the 
United   States 

From  the  authorities  consulted,  considered  in  connection  with 
the  results  of  the  investigation  made,  the  Board,  much  against  its 
wishes,  was  compelled  to  deny  the  claim  of  the  major  dependent, 
Mrs.  Mary  Ann  McMillan,  for  compensation  on  account  of  the 
accidental  death  of  her  son,  Edward  McMillan,  due  to  the  fact 
that  at  the  time  of  the  accident  and  death  she  was  not  a  resident 
of  the  United  States,  but  on  the  contrary  was  a  regular,  perma- 
nent resident  of  the  Dominion  of  Canada,  which  place  had  always 
been  her  residence,  and  that  she  had  never  even  considered  or 
expressed  an  intention  of  changing  or  moving  her  residence  to  the 
United   States. 


HOW  TO  DETERMINE  AVERAGE  DAILY  WAGE 

W.  D.  Gibson,  manager  of  the  Butte  and  Zenith  City  Mining  Company,  re- 
quested the  Board  to  advise  what  method  should  be  followed  in  computing 
compensation  for  the  fractional  part  of  a  week  when  the  employee  works  seven 
days  a  week  and  the  daily  and  weekly  wage  received  is  fixed. 

Mr.  Gibson  was  advised  that  in  computing  the  amount  of  com- 
pensation to  be  paid  an  injured  workman,  where  his  wage  is 
fixed,  an  average  daily  wage,  exclusive  of  overtime,  must  be  used 
as  a  basis;  and  that  where  the  employment  extends  through  seven 
days  a  week,  the  employee  is  entitled  to  receive  (within  the  maxi- 
mum and  minimum  fixed  by  the  Act)  one-half  of  his  average  net 
earnings  for  the  seven  days  constituting  the  week,  and  for  any 
fractional  part  of  the  week,  a  proportionate  amount ;  that  when 
the  weekly  wages  represent  seven  days'  work,  the  daily  wage  is 
one-seventh  of  that  amount,  and  where  the  weekly  wages  repre- 
sent six  days'  work,  the  daily  wage  is  one-sixth  of  that  amount. 
This  conclusion  is  manifest  from  the  language  of  Section  6  (u), 
which  specifically  states  that  the  term  "week"  means  six  work- 
ing days,  but  includes  Sunday.  (See  Opinions  of  Attorney  Gen- 
eral.) 
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EMPLOYEES   OF   SCHOOL   DISTRICTS 

Question  asked  by  officials  of  many  public  school  districts  as  to  whether  or 
not  the  Workmen's  Compensation  Act  was  compulsory  in  its  relation  or  application 
to  the  employees  of  school  districts. 

The  interested  parties  were  advised  that  Section  3  (e)  of  the 
Act  provides  that  where  public  corporations  are  employers  or  any 
contractor  working  for  them,  the  terms,  provisions,  and  conditions 
of  Compensation  Plan  Number  Three  are  exclusive,  compulsory 
and  obligatory  upon  both  employer  and  employee.  Section  6  (gg) 
defines  a  public  corporation  as  the  state,  county,  municipal  cor- 
poration, school  district,  etc.  The  Act  is  intended  to  cover  occu- 
pations that  are  "inherently  hazardous"  as  defined  in  Section  4 
and  its  subdivisions.  School  districts  are  engaged  in  educational 
pursuits  and  it  is  doubtful  if  the  law  considers  such  work  ''haz- 
ardous. ' '  The  construction  of  buildings  or  making  of  improve- 
ments would  be  considered  hazardous. 

The  employees  of  the  school  district,  acting  in  the  capacity  of 
teachers,  cannot  be  considered  as  engaged  in  a  "hazardous"  occu- 
pation, and  therefore  would  not  be  eligible  to  come  under  the  Act. 
The  workmen  engaged  in  repair  work  on  buildings  or  grounds 
would  be  eligible  under  the  law;  also  janitors,  firemen  and  engi- 
neers. 


DEATH  DURING  NOON  HOUR— LIABILITY  FOR 

Joseph  Kawa,  an  employee  of  the  Imperial  Elevator  Company,  operating  under 
Plan  Two  of  the  Act,  was  killed  during  noon  hour,  while  on  his  way  to  dinner, 
in  crossing  the  right-of-Avay  of  the  Great  Northern  Eailway  Company.  The 
liability  of  the  Imperial  Elevator  Company  was  carried  by  the  United  States 
Fidelity  and  Guaranty  Company.  The  widow  of  Joseph  Kawa  filed  claim  for 
compensation  as  a  beneficiary  of  the  decedent,  which  claim  was  questioned  by 
the  insurance  company,  although  they  did  not  take  an  arbitrary  position,  but 
submitted  the  facts  to  the  Board  and  asked  for  a  ruling. 

The  facts  covering  the  case  as  disclosed  by  the  investigation 
conducted  by  the  Board,  assisted  by  the  statement  made  by  the 
special  investigating  agent  representing  the  Insurance  Company, 
established  substantially  the  following  undisputed  governing  con- 
ditions : 

The  deceased,  Joseph  Kawa,  was  employed  in  unloading  coal 
from  a  box  car  into  bins  of  the  Elevator  Company,  erected  on  a 
siding  paralleling  the  main  line  of  the  railway  track.  He  was  liv- 
ing in  a  cabin  on  the  Railroad  Company's  property  and  had  to 
cross  the  track   of  the  Company  in   going   to   and   from   his  work. 
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The  special  agent  of  the  Insurance  Company  in  reporting  the  cir- 
cumstances attending  the  accident  to  the  Insurance  Company, 
concluded  his  report  with  the  statement  that : 

"Inasmuch  as  Kawa  stopped  work  at  12  o'clock,  he  was 
clearly  on  his  own  time." 

The  undisputed  facts  clearly  indicate  that  Kawa  was  at  work, 
in  the  course  of  his  regular  employment,  shoveling  coal  from  a  box 
ear  of  the  Railroad  Company  into  the  coal  bin  of  the  employing 
company ;  that  at  12  o  'clock  mid-day  he  temporarily  suspended 
work  for  the  purpose  of  going  to  his  cabin  a  short  distance  away, 
to  partake  of  his  noon-day  meal ;  that  in  leaving  the  coal  car  in 
which  he  was  working,  his  direct  and  usual  travelled  course  to 
his  place  of  residence  led  him  directly  across  the  railroad  track, 
where  he  was  struck  by  a  passenger  train  and  killed,  within 
approximately  fifty  feet  of  the  place  where  he  was  working;  that 
his  place  of  work  and  his  place  of  residence,  as  well  as  the  spot 
where  he  was  killed  were  all  on  the  premises  of  the  Railroad  Com- 
pany. 

The  evidence  disclosed  the  fact  that  Kawa  was  working  for  the 
Elevator  Company,  receiving  thirty  cents  per  hour,  for  a  nine 
hour  working  day ;  that  the  terms  of  his  employment  allowed  him 
from  12  o'clock  mid-day  to  1  o'clock  for  his  mid-day  meal;  that 
in  preparing  and  partaking  of  his  noon-day  meal,  he  did  not 
leave  the  premises  where  he  was  emplo37ed ;  that  he  was  injured 
within  a  few  moments  after  laying  down  his  shovel  and  within  a 
few  feet  of  where  he  was  working;  that  the  accident  was  not 
caused  by  the  willful  negligence  of  the  deceased. 

The  question  of  "away  from  the  premises  of  the  employer"  and 

"on  the  premises  of  the  employer"  is  fully  considered  in  this  case, 

which  differs,  however,  from  other  cases  considered  by  the  Board 

in  that   it   occurred    at   the   noon   hour    and    on   the    premises   of   a 

third  party  and  through  the  agency  of  the  third  party.     For  these 

reasons  the   questions  involved   in  the  case   were   submitted   to   the 

Attorney  General,  Avhose  opinion  will  be  found  in  another  part  of 

this  report.     The  opinion  concludes  with  the  following  language : 

"A  grain  elevator,  as  a  matter  of  necessity,  is  located  upon  the  right- 
of-way  of  a  railway,  usually  under  lease  from  the  railway  company,  and 
it  would  appear  to  me  that  the  dangers  of  crossing  the  railroad  tracks  is 
one  of  the  hazards  of  the  employment  in  the  grain  elevator,  and  that  the 
employment  of  the  deceased  in  this  case  would  not  refer  to  the  exact 
moment  of  his  arrival  at  the  grain  elevator,  but  that  the  hazard  of  his 
occupation  commences  when  he  begins  to  cross  the  railroad  tracks  to  his 
work  and  that  it  continued  until  after  he  had  crossed  the  tracks  after 
leaving  his  work. 
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"I  am,  therefore,  of  the  opinion  that  compensation  should  be  paid  in 
this  case  by  the  Insurance  Company,  to  the  beneficiary  of  the  deceased 
employee. ' ' 

The  opinion  of  the  Attorney  General  was  submitted  to  the  In- 
surance Company  and  they  accepted  same  and  commenced  paying 
compensation  as  per  order  of  the  Board. 

The  conclusion  of  the  Attorney  General's  opinion  deals  with  the 
hazard  of  the  occupation  on  account  of  the  place  of  work  being 
situated  on  the  right-of-way  of  the  railroad  company,  and  the 
continuance  of  the  relation  of  master  and  servant  during  the  noon 
hour,  and  away  from  the  plant  of  the  employer,  as  these  questions 
were   involved   in  the   case. 

From  the  numerous  citations  in  the  opinion,  it  seems  that  the 
employment  is  riot  broken  by  the  interval  of  meal  time,  especially 
if  on  the  premises  of  the  employer,  and  regardless  of  whether 
the  employee  is  working  by  the  day  or  hour.  An  injury  received 
during  this  time  arises  out  of  and  in  the  course  of  employment, 
unless  the  workman  is  doing  something  wholly  foreign  to  his  em- 
ployment. This  seems  to  be  well  established  in  the  case  of  Archi- 
bald v.  Ott,  W.  Ya.  87,  S.  E.  791. 

An  employee,  in  the  course  of  his  employment,  may  do  any  act 
of  a  personal  nature  that  a  person  may  reasonably  do,  not  in  con- 
flict with  the  specific  instructions  given,  without  passing  beyond 
the  protection  of  the  Compensation  Act.  In  the  case  of  Sokquet 
v.  Commercial  Mills  Company,  1  Conn.  Comp.  Dec.  653 ;  the  claim- 
ant was  injured  while  giving  a  co-employee  a  ride  on  the  truck 
used  for  carrying  beams,  during  the  noon  hour,  and  after  she  had 
finished  her  lunch,  being  allowed  to  eat  lunch  on  the  premises,  by 
her  employer,  the  injury  did  not  arise  in  the  course  of  her  em- 
ployment. 

In  other  cases,  the  doctrine  seems  to  be  established  that  the 
noon  hour  is  fully  included  within  the  time  of  employment,  and 
an  injury  occurring  during  this  time  is  within  the  scope  of  the 
Compensation  Act,  unless  it  is  caused  by  some  act  of  the  em- 
ployee, entirely  disconnected  and  apart  from  the  ordinary  occupa- 
tion of  eating  his  meal. 

The  Board  held  that  the  claim  of  Mrs.  Kawa  as  a  beneficiary  of 
her  deceased  husband,  Joseph  Kawa,  was  valid  and  instructed  the 
Insurance  Company  to  pay  the  compensation  provided  by  the  Act. 
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DEPENDENCY  DEFINED.     ANDREW  FLYNN  CASE. 

Statement  of  Case  Re : — Undisputed  Facts. 
The  undisputed  testimony,  affidavits  and  reports  submitted  in 
the  case  disclosed  that  the  decedent,  Patrick  Flynn,  son  of  the  claim- 
ant, was  accidently  killed  in  the  Badger  State  Mine,  on  January 
16th,  1916,  while  in  the  employ  of  the  Anaconda  Copper  Mining 
Company;  that  the  accident  arose  out  of  and  in  the  course  of  the 
occupation;  that  the  decedent  and  the  employing  company,  at  the 
time  of  the  accident,  were  under  the  provisions  of  Plan  One  of  the 
Workmen's  Compensation  Act;  that  the  decedent  was  twenty-five 
years  of  age  and  unmarried ;  that  there  are  no  beneficiaries  in  the 
case ;  that  the  father  of  decedent,  Andrew  Flynn,  has  complied  with 
the  provisions  of  the  Workmen's  Compensation  Law  as  to  time  of 
filing  claim  for  compensation  as  a  major  dependent;  that  the  pro- 
ceedings in  the  case  have  been  in  accordance  with  the  provisions  of 
the  law  and  rules  of  the  Board ;  that  the  claimant,  Andrew  Flynn, 
is  the  father  of  the  decedent,  Patrick  Flynn;  that  the  claimant, 
Andrew  Flynn,  is  fifty-two  years  of  age ;  that  the  mother  of  dece- 
dent had  been  dead  about  three  weeks  before  the  time  of  the  acci- 
dent ;  that  claimant  is  an  experienced  miner,  earning  full  wages, 
when  working  at  his  calling;  that  Mary  Flynn,  seventeen  years  of 
age,  is  a  daughter  of  the  claimant,  Andrew  Flynn,  and  a  sister  of 
the  decedent,  Patrick  Flynn;  that  the  decedent  contributed  to  the 
support  of  his  mother  for  several  years  prior  and  up  to  the  time  of 
her  death ;  that  the  decedent  contributed  to  the  support  of  his 
sisters,  and  especially  to  the  support  of  his  sister,  Margaret  Flynn, 
who  is  an  invalid ;  that  the  holding  of  hearing  in  the  case,  in  the 
City  of  Butte,  was  acceptable  and  agreeable  to  all  parties  interested 
and  was  governed  by  agreement,  in  the  form  of  stipulation,  read- 
ing as  follows: 

Stipulations 

"It  is  hereby  stipulated  and  agreed  by  and  between  Andrew  Flynn,  Mary 
Flynn  and  Margaret  Flynn,  through  their  respective  attorneys,  Messrs.  Binnard 
&  Eodgers  and  the  Anaconda  Copper  Mining  Company,  through  its  attorneys, 
L.  O.  Evans,  D.  Gay  Stivers,  W.  B.  Eogers  and  D.  M.  Kelly  that  the  deposition 
of  such  witnesses  as  may  be  presented  on  behalf  of  both  parties  to  the  above 
entitled  proceedings  may  be  taken  before  W.  T.  Bleick,  a  Notary  Public,  in  and 
for  the  County  of  Silver  Bow,  State  of  Montana,  in  this  State,  at  his  office  in 
the  City  of  Butte,  on  the  23rd  day  of  January,  1917,  between  the  hours  of  ten 
o  'clock  A.  M.  and  six  o  'clock  P.  M.  of  that  day,  and  if  not  completed  on  that 
day  may  be  continued  from  day  to  day  successively  thereafter,  and  over  Sundays, 
at   the   same   place   until   completed.      And   Avhen   so   taken   said   depositions   may 
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be  used  on  the  hearing  before  the  State  Industrial  Accident  Board,  and  con- 
sidered as  evidence  in  the  case  in  the  same  manner  and  to  the  same  extent  as  if 
said  witnesses  were  personally  present   and   testifying   before   the   Board. 

It  is  stipulated  and  agreed  that  after  the  testimony  is  transcribed  by  the 
stenographer  it  may  be  used  to  the  same  effect  as  if  the  testimony  of  each  witness 
had  been  signed  by  him  or  her  and  the  certificate  of  the  stenographer  transcrib- 
ing the  testimony  shall  be  considered  sufficient  without  further  signature. 

All  formality  as  to  the  issuance  of  a  commission  or  other  authority  to  take 
said  depositions  are  expressly  waived  by  the  request  of  the  parties. ' ' 

Contention  of  Claimant 

That  he  is  a  major  dependent  of  his  deceased  son,  Patrick 
Flynn;  that  the  said  deceased,  prior  to  the  date  of  the  accident, 
January  12th,  1916,  contributed  to  the  support  of  the  claimant 
about  $7.50  per  week ;  that  at  the  time  of  the  death  of  the  son, 
he  was  receiving  support  from  no  one ;  that  he  was  not  possessed 
of  any  other  income,  or  means  of  support ;  that  he  had  no  money 
deposited  in  any  bank,  or  trust  company,  nor  owned  any  prop- 
erty; that  the  deceased  contributed  to  the  maintenance  of  claim- 
ant's two  daughters,  Mary  Flynn  and  Margaret  Flynn,  who  are 
dependents  upon  claimant  for  their  support;  that  Margaret  Flynn, 
now  aged  twenty-one  years,  has  been  an  invalid  for  the  past  five 
years  and  supported  by  the  claimant,  with  the  assistance  of  the 
deceased ;  that  the  decedent,  for  a  long  time  prior  to  his  death, 
had  contributed  to  the  support  and  maintenance  of  the  said  Mar- 
garet Flynn,  by  giving  to  the  claimant  from  his  monthly  earnings, 
various  sums  of  money,  with  the  expressed  agreement  that  such 
contributions  were  to  be  used  for  the  support  of  the  said  Mar- 
garet Flynn.  That  claimant's  health  is  not  such  as  to  permit  him 
to  perform  any  heavy  manual  labor,  continuously,  but  on  the  con- 
trary, his  condition  is  such  as  to  only  permit  him  to  work  inter- 
mittently; that  he  has  been  advised  by  his  physician  to  refrain 
from  over-working;  that  by  reason  of  his  condition,  he  is  unable 
to  work  except  at  occasional  periods ;  that  claimant  is  incapaci- 
tated by  reason  of  his  poor  health,  from  earning  sufficient  money 
to  provide  for  the  ordinary  necessities  of  life  and  the  maintenance 
of  his    two   daughters,    Mary   and   Margaret. 

Contention  of  Employer 

That  the  employing  company,  the  Anaconda  Coprer  Mining 
Companj',  denies  any  liability  for  or  on  account  of  the  death  of 
the  said  Patrick  Flynn ;  that  it  denies  that  it  is  under  any  obliga- 
tion to  pay  therefor  to  the  said  Andrew  Flynn;  that  it  denies  the 
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said  Andrew  Flynn  was  at  the  time  of  the  accident  to  the  said 
Patrick  Flynn,  dependent  upon  the  said  Patrick  Flynn,  either  in 
whole  or  in  part,  either  at  the  time  of  the  accident  to  the  dece- 
dent, or  at  the  time  of  his  death ;  that  it  denies  that  the  claimant 
was  at  said  time  a  dependent  of  the  deceased ;  that  it  denies  that 
the  said  deceased  contributed  about  $7.50  weekly,  to  the  support 
of  the  said  claimant,  or  any  amount  whatsoever,  to  his  support,  at 
the  time  of  the  accident  or  injury  to  the  said  decedent,  or  at  any 
other  time ;  that  it  denies  every  allegation  set  up  in  the  claim  of 
the  said  Andrew  Flynn;  that  it  objects  to  the  consideration  of  any 
affidavits  on  file  in  the  case,  as  being  considered  as  evidence ;  that 
it  asks  that  the  case  proceed  to  a  hearing  by  the  taking  of  evi- 
dence, either  oral,  before  the  Board,  or  by  depositions,  as  provided 
by  the  rules  of  said  Board;  that  it  also  denies  that  the  said  Mar- 
garet Flynn,  or  Mary  Flynn  were,  at  the  time  of  the  accident  to 
the  said  Patrick  Flynn,  dependent  upon  the  said  decedent,  either 
in  whole  or  in  part,  for  support,  either  at  the  time  of  the  accident 
to  the  decedent,  or  at  the  time  of  his  death ;  that  it  denies  that 
the  said  Margaret  Flynn,  or  Mary  Flynn,  were  at  said  time,  or 
that  either  of  them,  were  dependents  of  the  said  Patrick  Flynn, 
deceased. 

Question  Involved 

Major  dependent,  which  is  the  claim  alleged  by  Andrew  Flynn, 
is  defined  in  Section  6  (m)  of  the  Workmen's  Compensation  Act, 
as  follows: 

"  'Major  dependents'  means  if  there  be  no  beneficiaries  as  defined 
in  Section  6  (1),»  the  father  and  mother  or  the  survivor  of  them,  if 
actually  dependent  to  any  extent  upon  the  decedent  at  the  time  of  his 
injury. ' ' 

It  is  clearly  evident  that  Section  6  (m)  of  the  Law  requires  that 
before  Andrew  Flynn  can  qualify  as  a  major  dependent  of  his 
son,  the  deceased  Patrick  Flynn,  three  things  must  concur: 

First:     There  must  be  no  beneficiaries.     (See  Section  6   (1).) 

Second:      He  must  have  been  actually   dependent   upon   the  son.      (See 

Section  6    (m).) 

Third:      This   dependency  must  have  existed  at  the  time  of  the  injury. 

(See  Section  12    (c).) 

The  provisions  of  the  Montana  Workmen's  Compensation  Act, 
reading — "if  actually  dependent  to  any  extent  upon  the  dece- 
dent"— and  also  the  provisions  of  Section  12  (c),  reading — "the 
question  as  to  who  constitutes  a  beneficiary,  or  a  major  or  minor 
dependent,  shall  be  determined  as  of  the  date  of  the  happening  of 
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the  accident" — is  substantially  the  language  used  in  the  majority 
of  the  states  operating  under  a  Workman's  Compensation  Law  and 
it  is  almost  the  identical  wording  of  the  Workmen's  Compensa- 
tion statutes  of  Iowa,  Massachusetts,  Connecticut,  Michigan,  Ne- 
braska, Nevada,  New  Jersey,  New  York,  Ohio,  Oregon,  Rhode 
Island,  Washington  and  Wisconsin. 

The  provisions  of  Section  6  (m)  reading — "if  actually  depend- 
ent to  any  extent" — means  something  more  than  that  the  father 
may  have  believed  he  needed  support  in  some  particular,  or  that 
he  enjoyed  assistance  in  some  material  form,  from  his  son.  To 
uur  mind,  it  means  that  at  the  time  of  the  injury,  the  father  must 
not  only  have  been  in  need  of  support  from  his  son,  but  must  have 
been  actually  receiving  some  measure  of  support  from  him.  The 
question  of  dependency,  under  statutes  of  the  character  of  the 
Montana  Workmen's  Compensation  Act,  is  not  a  question  of  the 
legal  liability  of  the  son  to  support  the  father,  but  the  question  of 
fact,  as  to  whether  the  son,  at  the  time  of  his  injury,  was  actually 
engaged  in  supporting,  to  a  greater  or  lesser  extent,  the  father, 
whose  claim  is  that  he  was  a  dependent  upon  him. 

Under  the  English  law,  before  even  the  wife  of  the  decedent  is 
entitled  to  compensation,  she  must  prove  that  she  was  dependent 
upon  the  husband.  Of  course,  it  is  generally  recognized  that  ordi- 
narily it  is  the  duty  of  the  husband  to  support  the  wife,  yet 
even  in  that  connection  it  has  been  repeatedly  held  that  depend- 
ency is  a  question  of  fact  and  that  there  is  no  presumption  of  law 
that  the  widow  is  dependent  upon  the  earnings  of  the  husband, 
at  the  time  of  his  death.  The  above  contention  was  clearly  set 
forth  in  the  case  of  Polled  v.  Great  Northern  R.  Co.,  5  BWCC, 
620.  In  the  case  of  Dobbies  v.  Egypt  &  L.  S.  S.  Co.,  6  BWCC, 
348,  it  was  held  that: 

' '  Dependency  is  a  question  of  actual  fact,  and  that  actual  fact  is  not 
settled  by  a  consideration  of  the  legal  proposition  of  obligation,  of  either 
the  husband  to  the  wife,  or  the  parent  to  the  child. ' ' 

It  seems  consistent  to  take  the  position  that  the  determination 
of  who  is  a  dependent,  is  entirely  a  question  of  fact,  governed 
solely  by  the  actual  conditions  existing  in  each  individual  case. 

To  determine  the  question  of  dependency,  no  hard  and  fast  rule 
as  to  what  constitutes  support,  has  been  adopted  by  the  members 
of  the  Board.  They  have  at  all  times  endeavored  to  interpret  the 
Law  broadly  and  humanely.  In  the  case  in  hand,  Andrew  Flynn 
comes  within  the  definition  of  major  dependent,  if  he  proves 
actual  dependency  to  any  extent.     The  burden  of  proving  depend- 
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ency  is  upon  the  claimant  for  compensation  and  he  must  prove  the 
necessary  facts,  by  a  preponderance  of  evidence.  Actual  de- 
pendency to  any  extent  is  a  question  of  fact,  and  not  a  question 
of  law,  and  is  to  be  determined  from  the  facts  existing  in  each 
particular  case,  as  it  is  submitted  to  the  Board.  The  courts  have 
held,  practically  without  exception,  that  dependency  is  not  a  ques- 
tion of  law,  but  is  purely  a  question  of  fact,  as  is  evidenced  in  the 
decisions  rendered  in  the  cases  of: 

Main  Colliery  Co.  v.  Davies,  1  W  C  C,  92; 

Hodgson  v.  West  Hanley  Collieries,  102  L  T  194; 

Keeling  v.  New  Monckton  Collieries  Co.,  Ltd.  3  B  W  C  C,  260; 

Appeal  of  Hotel  Bond  Co.,   93   Atl.  245; 

Littleford  v.  Connell,   3  B  W  C  C  1. 

Upward    of   eighty    different    cases   can   be    cited,    covering   this 
question. 

Bradbury's   Workmen's   Compensation,   on   page   568,   says: 

' '  The  person  who  may  claim  compensation  on  the  death  of  a  workman 
as  a  dependent  must,  in  the  first  place,  be  actually  dependent  in  fact, 
wholly  or  in  part,  upon  the  earnings  of  the  workman  at  the  time  of  his 
death.  But  besides  being  so  dependent,  in  fact,  the  claimant  must  also 
bear  one  of  several  specified  relationships  to  the  deceased  workman;  con- 
sisting of  wife,  husband,  parent,  grand-parent,  child,  grand-child,  step- 
parent, step-child,  brother,  sister,  half-brother  and  half-sister.  If  the 
claimant  is  actually  dependent  on  the  deceased  workman,  but  does  not 
bear  one  of  these  relationships  to  him,  he  cannot  recover;  nor  on  the 
other  hand  can  he  recover  if  he  does  bear  one  of  the  relationships,  unless 
he  is  also  dependent  in  fact. ' ' 

' '  The  principal  that  dependence  is  a  question  of  fact  finds  no  opposition 
— the  general  rule  is  that  dependency  is  to  be  decided  on  the  facts  of 
each  particular  case — the  real  practical  matter  is  whether  assistance  has 
been  given  or  could  reasonably  have  been  expected  from  the  victim  of 
the  accident." 

On  page   571  of  Bradbury's  Workmen's   Compensation  Law,   in 

defining  the  word  "dependent,"  we  find  the  following: 

"The  expression  'dependent'  means  dependent  for  the  ordinary  neces- 
saries of  life  for  a  person  of  that  class  and  position  in  life,  taking  into 
account  the  financial  and  social  position  of  the  recipient.  Whether  a 
person  is  or  is  not  dependent  on  a  workman's  earnings  is  a  question  of 
fact.  Simmons  v.  White  Bros.  (1899),  80  L.  T.  344;  1  W.  C.  C.  89.  The 
test  of  dependency  is  not  whether  the  family  could  support  life  without 
the  contributions  of  the  deceased,  but  whether  they  depend  upon  them  as 
part  of  their  income  or  means  of  living.  Howells  v.  Vivian  and  Sons 
(1901)  85  L.  T.  529;  4  W.  C.  C.  106.  A  person  may  be  a  dependent  of 
a  deceased  workman,  even  though  such  workman  has  only  sent  money  at 
irregular  intervals  and  in  irregular  amounts.  Follis  v.  Schaake,  Machine 
Works   (1908),   13  B.   C.  471;    1  B.  W.   C.   C.  442." 

The   term  "dependent"   is   defined   in   Black's   Law   Dictionary, 

on  page  355,  as  follows : 

"Deriving  existence,  support,  or  direction  from  another;  conditioned 
in  respect  to  force  of  obligation  upon  an  extraneous  act,  or  fact." 
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Tn   Webster's    Dictionary    the    definition    of    "dependent'"    is    as 

follows : 

"Belying  on,  or  subject  to,  something  else  for  support;  not  able  to 
exist,  or  sustain  itself,  or  to  perform  anything,  without  the  will,  power 
or  aid  of  something  else;  not  self-sustaining;  contingent  or  conditioned; 
subordinate. ' ' 

In  13  CYC,  788,  we  find  that  "dependence"  is: 

"The  state  of  deriving  existence,  support  or  direction  from  another; 
the  state  of  being  subject  to  the  power  and  operation  of  extraneous  force." 

On    page    573    of    the    "Opinions    of    Solicitor,    Department    of 

Labor,"  we  find  the  following: 

"The  question  of  dependence  is  one  of  fact,  and  the  fact  of  dependence 
sufficiently  appears  if  a  condition  of  partial  dependence  is  shown.  Con- 
tributions by  the  deceased  tend  to  establish  a  condition  of  dependence, 
but  is  not  the  only  criterion.  The  natural  and  equitable  claim  for  support 
which  the  parents  have  upon  their  children  makes  it  proper  to  consider 
the  actual  needs  of  parents;  and  in  ascertaining  such  needs,  it  is  necessary 
to  look  to  their  age,  circumstances,  position  in  life,  and  earning  capacity." 

Further  in  the  same  work  on  page  574,  we  find  the  following: 

"Under  what  circumstances,  then,  are  parents  to  be  regarded  as  'de- 
pendent' upon  their  children? 

' '  A  person  is  dependent,  according  to  the  Standard  Dictionary,  when 
'needing  support  or  aid  from  outside  sources;  poor;  weak;  as,  children 
and  invalids  are  dependent ' ;  and  a  dependent  is  defined  as  '  one  who  looks 
to  another  for  support,  help,  or  favor'.  Speaking  of  the  British  Work- 
men's Compensation  Act,  it  has  been  said: 

"  '  It  would  be  hopeless  to  attempt  to  lay  down  any  rule  of  guidance, 
because  every  case  would  probably  differ  in  some  material  circumstance 
from  almost  any  other.  Dependent  probably  means  dependent  for  the 
ordinary  necessaries  of  life  for  a  person  of  that  class  or  position  in  life. 
Thus  the  financial  or  social  position  of  the  recipient  for  compensation 
would  have  to  be  taken  into  account.  That  which  would  make  one  person 
dependent  upon  another  would  in  another  case  merely  cause  one  to  re- 
ceive benefit  from  the  other.  Each  case  must  stand  on  its  own  merits 
and  be  decided  as  a  question  of  fact.  (Minton-Senhouse  Accidents  to 
Workmen,   197);    Simmons  v.   White,   1   Q.   B.   1899,   1007.'  " 

Further  on  the  same  page,  the  Solicitor  for  the  Department  of 

Labor   quotes   as   follows : 

"Trivial  or  casual,  or  perhaps  wholly  charitable  assistance,  would  not 
create  a  relation  of  dependency  within  the  meaning  of  the  statute.  Some- 
thing more  is  undoubtedly  required.  The  beneficiaries  must  be  dependent 
upon  the  member  in  a  material  degree  for  support  or  maintenance  or  as- 
sistance, and  the  obligation  on  the  part  of  the  members  to  furnish  it 
must,  it  would  seem,  rest  upon  some  moral  or  legal  or  equitable  ground, 
and  not  upon  the  purely  voluntary  or  charitable  impulses  or  disposition 
of  the  member.      (McCarthy  v.  Order  of  Protection,  153,  Mass.  318.)" 

On  page  576  of  the  Opinions  of  the  Solicitor,  we  find  the  following: 

' '  A  parent  is  not  dependent  who  did  not  in  fact  depend  in  some  measure 
for  the  means  of  living  upon  the  deceased;  but  if  the  parent  is  in  actual 
need,  the  fact  of  dependence  is  sufficiently  shown,  if  it  further  appears 
that  the  deceased  attempted  to  supply  such  need  even  to  a  slight  extent, 
or  that  but  for  the  death,  the  parent  was  reasonably  assured  that  such 
need  would  be  supplied  in  some  substantial  measure. ' ' 
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Again,  on  page  577,  the  Solicitor  of  the  Department  of  Labor  states : 

"The  question  of  dependence  is  one  of  fact  (Daly  v.  Steel  &  Iron  Co.,  155 
Mass.,  5)  ;  and  the  fact  of  dependence  is  sufficiently  established  if  a 
condition  of  partial  dependence  is  shown  (Mulhall  v.  Fallon,  176  Mass., 
267;  Martin  v.  Woodmen,  11  111.  Ap.,  99;  Grand  Lodge  v.  Eisner  26  Mo. 
Ap.,  108).  A  person  may  have  been  no  less  dependent  upon  the  de- 
ceased, because  also  dependent  in  part  upon  others  (Atlanta,  etc.,  Ey. 
Co.  v.  Gravitt,  26  L.  E.  A.  555;  Cunningham  v.  McGregor,  38  S.  L.  E., 
547).  But  actual  dependence  in  some  degree  must  appear,  since  the  fact 
of  dependence  is  not  established  by  a  mere  showing  that  the  claimant  de- 
rived a  benefit  from  the  contributions  of  the  deceased  (Simmons  v.  White, 
1   Q.  B.,  1005). 

"Actual  dependence  refers  to  a  reliance  upon  others  'for  the  ordinary 
necessaries  of  life  for  a  person  of  that  class  or  position  in  life'  (Sim- 
mons v.  White,  supra).  *  *  *  The  principles  thus  established 
are  valuable  as  far  as  they  go  and  clearly  indicate  that  the  word  'de- 
pendent '  should  be  interpreted  broadly  and  not  in  a  narrow  or  restricted 
sense.  But  with  whatever  liberality  the  term  may  be  applied,  no  person 
can  be  deemed  a  '  dependent '  within  the  meaning  of  the  compensation 
act,  who  did  not  in  fact  depend  in  some,  measure  for  the  means  of  living 
upon  the  deceased.  The  deceased  may  have  contributed  very  little  to  the 
support  of  the  claimant ;  he  may  have  been  unable,  through  the  force  of 
circumstances,  to  contribute  anything  at  all  for  long  periods;  and  yet  the 
claimant  may  have  been  in  a  true  sense  almost  wholly  dependent  upon 
the  deceased.  While  the  condition  of  dependence  implies  a  person  aiding 
as  well  as  a  person  aided  *  *  *  Dependent  as  an  adjective,  is 
defined  by  the  Standard  Dictionary  as  'needing  support  or  aid  from 
outside  sources;  poor,  weak;  as  children  and  invalids  are  dependent';  as 
a  noun,  the  word  is  defined,  'one  who  looks  to  another  for  support,  help, 
or  favor '. ' ' 

Further  on  in  the  same  work,  on  page  578,  this  author  says: 

' '  Before  it  can  be  held  that  a  claimant  is  a  '  dependent  parent '  within 
the  meaning  of  the  act,  it  must  appear  that  the  parent  did  in  fact  de- 
pend upon  the  deceased,  in  whole  or  in  part,  for  a  means  of  living,  in 
so  far,  at  least,  that  by  reason  of  the  death  of  the  deceased,  the  parent 
was  deprived  of  a  means  of  support  on  which  he  relied.  If  it  is  shown 
that  the  parent  is  in  actual  need  of  assistance,  the  fact  of  dependency 
would  sufficiently  appear,  doubtless,  if  it  further  appeared  that  the  de- 
ceased had  attempted  to  supply  that  need.  *  *  *  One  of  the  pri- 
mary conditions  of  dependence  is  the  actual  need  of  assistance  required  by 
the  claimant.  *  *  *  Parents  are  entitled  to  compensation  under 
the  act  only  if  they  are  dependent.  The  fact  of  dependence,  therefore, 
must  affirmatively  appear  on  the  record. ' ' 

The  general  similarity  of  the  definitions  or  meaning  of  the 
word  or  term  "dependent"  and  "dependency"  is  so  pronounced 
that  it  is  unnecessary  to  quote  other  authorities,  of  which  there 
are  a  great  many,  likewise  many  decisions,  which  hold  substan- 
tially as  above  quoted,  relative  to  the  meaning  of  "dependency." 

The  term  "actual"  is  defined  by  the  courts  as  follows: 

"Eeal;  substantial;  existing  presently  in  act;  having  a  valid  objective 
existence,  as  opposed  to  that  which  is  merely  theoretical  or  possible;  some- 
thing real,  in  opposition  to  constructive  or  speculative;  something  existing 
in  act."  Astor  v.  Merritt,  111.  N.  S.  202;  4  Sup.  Ct.,  413;  28  L.  Ed.,  401 
Kelly  v.  Ben.  Ass'n.  46  App.  Div.  79;  61  N.  &  Supp.  394;  State  v.  Wells, 
31   Conn.  213. 
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In  determining  this  question  of  actual  dependency,  the  mem- 
bers of  the  Board  have  searched  authorities  for  broad  and  liberal 
precedents.  The  existence  or  determination  of  dependency  being 
a  question  of  fact,  the  Board  has  not  felt  justified  in  laying  down< 
any  hard  and  fast  rule  with  respect  thereto,  for  by  so  doing,  the 
Board  would  limit  itself  to  cases  which  fell  within  the  limits 
of  the  rule  and  con  Id  no  longer  exercise  the  discretion  with  which 
it  believes  it  is  vested,  in  deciding  the  question  of  actual  depen- 
dency. Therefore,  the  Board  has  not  felt  justified  in  adopting  as 
a  governing  factor,  the  test  laid  down  in  a  number  of  cases, 
wherein  the  courts  have  held  that : 

"The  term  dependent  has  been  defined  as  meaning  dependent  for  the 
ordinary  necessaries  of  life,  suitable  for  a  person  of  the  same  class  and 
position. ' ' 

Dazy  v.  Apponaug  Co. 

Rhode  Island,  4  N.  C.  C.  A.  594. 

Simmons  v.  White  Bros. 

Eng.   1   Q.  B.   1005. 

80  L.  T.  344. 

6  N.  C.  C.  A.  241. 

Hora  v.  Ohio  Industrial   Commission. 

C.  N.  C.  C.  A.  242. 

In  many  other  court  decisions,  the  term  "dependent"  has 
been  defined  as  "one  to  whom  the  contributions  of  the  injured 
or  deceased  workman  are  necessary  to  his  or  her  support  in  life." 

While  this  test  is  somewhat  narrower  than  the  one  first  quoted, 
in  that  it  does  not  take  into  consideration  the  class  and  position  in 
life  of  the  dependent,  yet  in  real  substance  the  tests  are  near  enough 
alike  to  be  applied  in  nearly  all  cases  where  the  question  of  de- 
pendency exists  for  determination. 

As  has  been  heretofore  stated,  it  is  conceded  that  this  question, 
as  it  occurs  in  each  individual  case,  must  be  decided  on  its  own 
particular  set  of  facts.  The  test  of  dependency  is  very  elastic  and 
numerous  facts  may  exist  to  show  dependency,  which  would  not 
bring  the  case  within  either  of  the  tests  above  quoted.  Consequent- 
ly, by  adopting  the  theory  that  there  is  no  hard  and  fast  test  as  to 
dependency  and  that  each  case  must  be  determined  on  its  own  facts 
requires  that  the  facts  governing  each  case  must  be  analyzed  as  they 
existed  at  the  time  of  the  injury  to  the  decedent  and  from  which 
must  be  determined  whether  or  not  actual  dependency  did  exist 
at  that  time. 

We  find  in  the  Corpus  Juris  Treatise  on  Workmen's  Compensa- 
tion Acts,  by  Donald  J.  Kiser,  Section  49,  under  the  caption  "De- 
pendents Entitled  to  Compensation",  a  very  exhaustive  resume  of 
court    decisions    bearing    upon    the    question    of    "Dependency", 
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"Actual  Dependency",  "Support"  and  "Partial  Dependency"  that 
so  thoroughly  cover  the  case  of  Andrew  Flynn,  from  every  possible 
angle,  that  we  take  the  liberty  of  quoting-  from  the  Cyc  Article  at 
considerable  length,  as  follows : 

' '  The  compensation  act  provides  that,  in  ease  of  a  fatal  injury  to  an 
employee,  compensation  shall  be  made  to  his  dependents. 

Levis  Ferry  Co.,  47  Que.  291. 

Jette  v.  La  Compagnie,  etc.  Co.   40  Que.   204. 

Except  in  so  far  as  expressly  defined  by  the  statutes  themselves,  the 
cases  are  not  yet  sufficiently  numerous  to  permit  a  fixed  definition  of 
■what  constitutes   dependency   as   a  matter   of   fact. 

Miller  v.   Eiverside   Storage   etc.    Co.   155   NW   462. 

Except  as  to  those  persons  who  stand  in  such  relation  to  the  employee  as, 
under  the  terms  of  the  statutes,  to  be  conclusively  presumed  to  be  de- 
pendent on  him,  the  question  of  dependency  is  one  of  fact,  the  statutes 
sometimes  expressly  so  providing. 

Garcia   v.   State  Industrial   Ace.   Comm.   171    Cal.   57. 

Eoberts   v.    Whaley,    158   NW   209. 

Miller  v.  Riverside  Storage,  etc.  Co.  155  NW  462. 

Conners  v.  Public  Service  Elec.  Co.  97  A.   792. 

Walz  v.  Holbrook  etc.   Corp.   155  NYS   703. 

Tierre  v.  Bush   Terminal  Co.   158  NYS  883. 

State  v.  State  Industrial  Comm.  Ill  XE  299. 

Buckley's  Case,   218   Mass.   354. 

Carter's  Case,  221  Mass.  105. 

Jackson  v.   State  Industrial   Comm.   159  XW   561. 

Stevenson  v.  Illinois  Watch   Case   Co.   186  111.   A  418. 

Hotel  Bond  Co. 's  App.  89  Conn.  143. 

The  question  of  dependency  must  be  determined  on  evidence  of  the  facts 
as  they  existed  at  the  time  of  injury. 

Kenney's  Case,  222  Mass.  401. 

State  v.   Ramsey  County  Dist.   Ct.    158   NW   250. 

Dazy  v.  Apponaug  Co.  36  R.  I.  81,  89  A  160. 

'Actual  dependents'  as  employed  in  a  statute,  means  dependents  in 
fact,  and   includes  partial   dependency. 

Muzik  v.  Erie  R.   Co.   85  N.  J.  L.   131. 

Miller  v.  Public  Service  R.  Co.  84  N.  J.  L.  174. 

Jackson  v.  Erie  R,  Co.,  86  N.  J.  L.  550. 

Havey  v.  Erie  R.  Co.,  88  N.  J.  L.  684,  96  A  995. 

To  come  within  the  terms  of  such  an  act  the  individuals  named  therein 
must  be  actually  dependent,  not  on  a  common  family  fund,  but  on  de- 
ceased, although  this  ruling  does  not  mean  that  minor  sisters  or  brothers 
cannot  be  classed  as  dependents  of  a  deceased  adult  brother  merely  be- 
cause they  have  a  father  who  is  under  obligation  to  support  them. 

Havey  v.  Erie  R.  Co.,  88  N.  J.  L.  684,  96  A  995. 

Conners  v.  Public  Service  Electric  Co.  N.  J.  97  A  792. 

A  mere  legal  right  to  be  supported  by  the  employee  is  not  conclusive 
as  to  the  existence  of  dependency,  as  where  it  has  been  practically  aban- 
doned, but  it  is  a  fact  to  be  considered,  although  the  obligation  to  sup- 
port has  been  evaded  by  the  employee. 

Rees  v.  Penrikyber  Nav.  Colliery  Co.  5  WCC  117. 
Devlin  v.   Pelaw  Main  Collieries   5   BWCC  349. 
Briggs  v.  Mitchell  4  BWCC  400. 
Turners  v.  Whitefield  41  Sc.  L.  Rep.  631. 
Young  v.  Niddrie,  etc.  Coal  Co.  6  BWCC  774. 

Conversely,  a  person  may  be  wholly  dependent  on  one,  although  there 
is  a  legal  right  to   demand  support   from  others. 
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Rintoul  v.  Dalmeny  Oil  Co.   1  BWCC  340. 

Voluntary  contributions  are  not  necessarily  evidence  of  dependency ;  nor 
is  the  voluntary  character  of  the  employee's  contributions  to  a  person's 
support)  conclusive  against  such  fact. 

Miller  v.  Riverside  Storage  etc.  Co.  155  N.  W.  462. 

Walz  v.  Holbrook  etc.,  Corp.  170  App.  Div.  6,  9. 

A  person  may  be  wholly  dependent  on  the  employee,  although  he  re- 
ceives occasional  gratuities  from  others,  or  although  he  may  have  some 
slight  savings  of  his  own,  or  some  other  slight  property  or  source  of  rev- 
enue, but  not  where  he  has  any  substantial  and  independent  means  of  his 
own,  or  where  the  contributions  of  the  deceased  went  merely  to  augment 
the  savings  of  the  family. 

State  v.  Hennepin  County  Dist.   Ct.   128  Minn.  338. 

Carter's   Case,   221   Mass.   105. 

Buckley's   Case,   218    Mass.    354. 

Kenney's  Case,  222  Mass.  401. 

Dazy  v.  Apponaug  Co.,  36  R.  I.  81,  85,  89  A  160. 

Partial  dependency  may  exist,  although  the  alleged  dependent  could 
have  subsisted  without  the  contributions  of  the  employee,  or  is  not  without 
the  necessities  of  life. 

Hotel  Bond  Co. 's  App.  89  Conn.  143. 

Havey  v.  Erie  R.  Co.  87  N.  J.  L.  444. 

The  test  is  whether  the  contributions  were  relied  on  by  the  dependent  for 
his  means  of  living,  judging  this  by  the  class  and  the  position  in  life  of 
the  dependent,  or  whether  the  person  is  being  wholly,  or  to  a  substantial 
degree,  supported  by  the  employee  at  the  time  of  the  employee 's  death. 

Mahoney  v.  Gamble-Desmond  Co.,  Conn.  96  A.  1025. 

Varesick  v.  British  Columbia  Copper  Co.  12  B.  C.  286. 

Conners   v.   Public   Service  Electric   Co.   97   A.   792. 

Haminil  v.  Pennsylvania  R.   Co.   77  N.  J.  L.  388. 

Tirre  v.  Bush  Terminal  Co.   158  NYS,  883. 

Jackson  v.  Erie  R.  Co.,  86  N.  J.  L.  550,  91  A  1035. 

The  dependent  may  have  other  means  of  support,  as  when  the  employee 
contributed  to  a  family  fund,  and  the  contributions  may  be  at  irregular 
intervals  and  in  irregular  amounts,  and  need  not  approximate  at  least  the 
minimum  amounts  of  compensation  fixed  by  the  Act. ' ' 

Smith  v.   National   Sash,   etc.   Co.   96   Kan.   816. 

Walz  v.   Holbrook  etc.   Corp.   170   App.   Div.   6. 

Hotel  Bond  Co.'s  App.  89  Conn.   143,  93  A  245. 

Taylor  v.   Seabrook,   87  N.  J.  L.   407,  94  A  399. 

The  Powers  v.  Hotel  Bond  Co.'s  Appeal  Case,  from  the  Con- 
necticut Court,  cited  above,  is  the  most  favorable  opinion  that 
the  Board  has  been  able  to  find,  bearing  upon  the  question  of 
dependency,  viewed  from  the  standpoint  of  the  claimant.  An- 
other court  decision,  more  or  less  favorable  to  the  contention  of 
the  claimant,  in  this  case,  is  that  of  McLean  v.  Moss  Bay  Hae- 
matite Iron  etc  Co.  3  BWCC,  402,  in  which  case  the  court  held 
that : 

"The  mother  of  an  injured  son  may  be  partially  dependent  on  her  sou, 
where  the  earnings  of  the  son  were  paid  into  the  family  fund,  though  the 
mother  is  supported  by  her  husband. ' ' 

Among  other  cases,  somewhat  similar,  to  the  above  is  found 
the   following : 

Turner  et  al  v.  Miller  &  Richards,  3  BWCC  305. 
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Main  Colliery  Co.  v.  Davies,  80  LT  674,  2  WCC,  108. 
Eobertson  v.  Hall  Bros.   Steamship  Co.  3  BWCC,  368. 
Turner  v.   Miller,   3   BWCC,   305. 
Friscia  v.  Drake  Bros.  Co.   153   N  Y  Supp.   392. 
Appeal  Hotel   Bond   Co.,   93   Atl.   254. 

Honnold    on    Workmen's     Compensation,     on    the    question     of 

"Actual  Dependency",  on  pages  232  to  236,  says: 

' '  The  phrase  '  actual  dependents '  means  dependents  in  fact,  whether 
wholly  or  partially  dependent.  Hence  it  is  no  defense  in  proceedings 
under  an  Act  using  this  term  that  petitioner  and  his  family  were  not 
entirely  dependent  on  deceased.  Partial  dependency,  giving  a  right  to 
compensation,  may  exist,  though  the  contributions  be  at  irregular  inter- 
vals and  of  irregular  amounts,  and  though  the  dependent  have  other  means 
of  support,  and  be  not  reduced  to  absolute  want.  But  it  exists  only  to 
the  extent  that  the  deceased  workman  contributed  to  the  support  of  the 
dependent.  Payments  made  for  other  purposes  than  for  support,  such  as 
payments  to  the  dependent  to  be  invested  for  the  joint  benefit  of  both, 
constitute  no   part   of  such   dependeuey. ' ' 

Boyd  on  Workmen's  Compensation,  page  612,  in  defining  "Sup- 
port" contains   the   following: 

' '  Support  is  defined  to  mean  the  necessary  shelter,  food,  clothes,  etc., 
to  meet  the  daily  necessities  of  the  dependent,  and  it  is  to  be  determined 
by  the  amount  devoted  to  these  purposes  during  the  year  preceding  his 
death  by  the  son. ' ' 

On  page  995,  this  same  author  says: 

"In  all  cases,  questions  of  entire  or  partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
death  of  the  employee. ' ' 

Again,  on  page  1007,  this  author  says : 

"A  dependent  within  the  meaning  of  the  British  Compensation  Act  is 
a  person  who  was  dependent  upon  the  deceased  workman  for  the  ordinary 
necessities  of  life,  having  regard  to  his  class  and  position  and  not  one 
who    merely    derived    a    benefit    from    such    earning  The    ques- 

tion of  dependency  in  any  case  is  a  question  of  fact  and  not  one  of 
law  *  *  *  It  is  not  absolutely  required  that  the  contributions 
should  be  continuous ;  it  is  sufficient  if  there  is  a  willingness  to  contribute 
and  the  son  is  unable  to  make  the  contribution  by  reason  of  lack  of  em- 
ployment. ' ' 

Simmons  v.  White,  1  WCC,  89. 

Howells  v.  Vivian,  85   L.   T.   528. 

Senior  v.   Fountain,   23   T.   L.   R.   634. 

Follis  v.  Schaake  Machine  Works,   13  B.   C.   471. 

Price  v.  Penrikyber  Colliery  Co.  85,  L.  T.  477. 

Main  Colliery  Co.  v.  Davies,   1  WCC,   92. 

Hodgson  v.  West  Stanley  Colliery,  3  BWCC,  260. 

Rintoul  v.  Dalmeny  Oil  Co.  1  BWCC,  340. 

Eobinson  v.  Anon,  6  WCC,   117. 

Turner  v.   Miller,   3   BWCC,   305. 

Eobinson  v.   Hall   Steamship   Co.   BWCC,   3,   368. 

Harper,    in    his    work    on    Workmen's    Compensation,    on    page 
142  says: 

' '  Dependency  is  entirely  a  question  of  fact,  to  be  determined  in  each 
case.  The  question  always  is  whether  the  deceased  employee  actually 
contributed,  which  must  be  determined,  irrespective  of  the  standard  of 
living  in  the  neighborhood,  or  the  class  to  which  the  family  belong.     The 
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House  of  Lords,  in  considering  the  English  Aety  with  reference  to  depend- 
ency, have  said  that  they  declined  to  assume  that  the  Legislature  had 
contemplated  a  particular  standard  *  *  *  a  standard  dependent 
upon  what  was  the  ordinary  course  of  expenditure  in  the  neighborhood 
and  in  the  class  in  which  the  man  lived.  In  the  ease  thereunder  considera- 
tion, it  was  held  that  a  father,  while  himself  earning  wages,  may  be  in 
part  dependent  upon  his  child;  and  that  when  it  was  proved  that  a  child 
contributed  to  the  family  earnings  and  that  the  father  received  the  con- 
tribution and  spent  it  in  maintaining  himself  and  his  family,  that  there 
was  sufficient  evidence  on  which  to  find  that  the  father  was  a  dependent, 
but  the  fact  that  the  father  received  a  contribution  from  a  member  of 
his  family  would  not  seem  to  be  conclusive  of  the  question  as  to  whether 
he  is  a  dependent  or  not.  All  the  circumstances  in  the  case  must  be  con- 
sidered. The  court  gave  as  an  example,  the  infant  workman  earned  6  s. 
11  d.  per  week,  which  he  paid  to  his  father,  to  assist  in  maintaining  the 
family.  He  helped  his  father  who  worked  as  a  barber  and'  his  services  in 
this  were  worth  6  s.  per  week.  He  was  killed  by  an  accident  and  his 
father  applied  for  compensation  as  a  partial  dependent.  In  sending  the 
case  back  for  a  rehearing,  it  was  held  that  the  lower  court  should  consider 
not  only  whether  the  boy  had  paid  something  into  the  family  fund,  but 
also  the  cost  of  maintenance  of  the  son,  the  value  to  the  father  of  the 
son's  services  in  the  barber  business,  and  all  the  other  facts,  intimating 
that  if  the  services,  plus  the  wages,  did  not  exceed  the  cost  of  keep,  the 
father   should   not   be  held   dependent. ' ' 

Tamworth  Colliery  Co.  v.  Hall,  1  K.  B.  341. 

French  v.  Underwood,   5  WCC,   119. 

Leget  v.  Burke,  4  F  693. 

Main  Colliery  Co.  v.  Davies,  2  WCC,  108. 

In  Volume  4  of  Mintou-Senhouse  on  Workmen's  Compensation 
Cases,  on  page  106,  we  find,  in  the  discussion  of  the  question  of  de- 
pendency, growing  out  of  the  appeal  of  the  case  of  Howell's  v. 
Vivian   &   Sons,  the   following : 

"The  test  of  dependency  is  not  whether  the  family  could  support  life 
without  the  contributions  of  deceased,  but  whether  they  depended  upon 
them  as  part  of  their  income  or  means  of  living." 

The  Law  of  Workmen's  Compensation,  by  Walter  M.   Glass,   on 

page  248,  under  the  title, 

"Who  Are  Dependents" 

treats  the  question  almost  as  exhaustively  as  does  "Corpus  Juris" 

and  while  tempted  to  quote  from  the  portion  of  some  that  seems 

to  our  mind,  pertinent  to  the  case  in  hand,  we  will  content  ourselves 

by  directing  attention  to  the  cases  cited  by   Glass,   that  we  have 

found,  on  careful  search,  to  be  in  point  with  the  questions  involved 

in  the  Flynn  case,  as  follows : 

Havey  v.  Erie  Ey.   Co.,  95  Atl.   124. 

Carter  Case,  221  Mass.   105,  N.  E.  911. 

State  ex  rel.  Splady  v.  District   Ct.   151,  N.   W.   123. 

Caliendo's  Case,  219  Mass.  498,  107  N.  E.  370. 

Walz  v.  Holbrook,  T.  &  E.  Corp.  155  N.  Y.  703. 

Hammill  v.  Pennsylvania  E.  Co.  94  Atl.  313. 

Krauss  v.  Fritz  &  Son,  93  Atl.  578. 

State  ex  rel.  Crookston  Lbr.  Co.  v.  Dist.  Ct.  154  N.  W.  509. 

Jackson  v.  Erie  E.  E.  Co.  91  Atl.  1035. 

Coakley  Case,  216  Mass.  71,  102  N.  E.  930. 
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Taylor  v.   Seabrook,   94  Atl.   399. 
N.  W.  Iron  Co.  v.  Industrial  Comm.  154  Wis.  97. 
Gallagher's  Case,  219,  Mass.  140,  106  N.  E.  558. 
Nelson's  Case,  517,  Mass.  467,   105  N.  E.   357. 
Pinel  v.  Rapid  R.  System,  150  N.  W.  897. 
Newark  Paving  Co.  v.  Klotz,  91  Atl.  91. 
Friscia  v.   Drake  Bros.   Co.   153  N.  Y.  392. 
Garcia  v.   Industrial  Ace.   Comm.   151  Pac.   741. 
Barkley's   Case,   218   Mass.   354,   105   N.  E.   979. 
State  ex  rel.  Carlson  v.  Dist.  Ct.  154  N.  W.  661. 

The  Supreme  Court  of  New  Jersey  held,  in  the  case  of  Miller 
Public  Service  Railway,  85  Atl.  1030,  as  follows : 

"It  seems  to  me  that  the  contrast  in  the  statute  is  be- 
tween those  who  are  actually  dependent;  that  is,  depend- 
ent in  fact  upon  the  decedent,  and  those  who  are  not  de- 
pendents. Actual  dependency,  to  my  mind,  means  depend- 
ence in  fact,  and  is  <a  question  of  fact,  and  the  enumeration 
of  certami  persons  after  this  heading  should  not  be  held  to 
place  them  in  the  relationship  of  actual  dependents.  Their 
enumeration  after  these  words  indicates  that  they  must 
bring  themselves  by  proof  into  dependency  in  fact,  as  dis- 
tinguished from  theoretical  dependency;  otherwise  the 
words  are  superfluous.  *  *  *  The  statute  plainly 
marks  the  contract  not  between  dependents  and  no  de- 
pendents, but  between  actual  dependents  and  no  depend- 
ents." 

Again,  in  the  case  of  Jackson  v.  Erie  Ry.  Co.,  91  Atl.,  1035,  the  same 

Supreme  Court  of  New  Jersey  said: 

"Dependent  in  these  statutes  means  dependent  for  the  ordinary  neces- 
saries of  life;  one  who  looks  to  another  for  support  or  help.  If  partially 
dependent,   they  must   necessarily  be   actually   dependent. ' ' 

In   the   case   of   Muzik   v.    Erie   Ry.    Co.   89   Atl.    248,    the   same 

Court  again  said : 

' '  Our  statute  says :  '  Actual  dependents '  which  must  mean  '  depend- 
ents in  fact'.  Here  they  were  dependents  in  fact,  so  that  if  the  injured 
person  is  entitled  to  recovery,  it  was  proper,  under  the  authority  of  the 
court,   to   determine  the  facts   underlying  the   compensation." 

On  the  question  of  dependency,  the  statute  of  the  State  of  Michi- 
gan reads  in  part  as  follows: 

"Questions  as  to  who  constitute  dependents  and  the  question  of  their 
dependency,  shall  be  determined  as  to  the  date  of  the  accident  to  the 
employee,  and  their  right  to  death  benefits,  shall  become  fixed  as  of 
such  time,  irrespective   of  any  subsequent   change  in  conditions." 

In  this  connection,  it  will  be  noted  that  the  Michigan  Statute 
uses  the  words  "as  of  the  date  of  the  accident",  while  the  Mon- 
tana Statute  uses  the  words  "at  the  time  of  his  injury". 

In  considering  the  Michigan  Statute,  the  Supreme  Court  of  that 
state  in  the  case  of  Pinel  v.  Rapid  Ry.  System,  150  N.  W.  897,  held 
that  there  must  be  an  order  of  the  court,  compelling  the  son  to 
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support  his  parent,  in  order  to  create  a  legal  obligation  against  him, 

clearly  indicating  that  as  far  as  the  relationship  was  concerned,  it 

did  not  serve  to  establish  the  matter  of  dependency  of  the  father 

upon  the  son. 

In  the  case  of  Hammill  v.  Pennsylvania  Railroad  Co.  90  Atl.  313, 

the  Supreme  Court  of  the  State  of  New  Jersey  held : 

"Under  workmen's  compensation  act,  the  words  'actual  dependents' 
refer  to  relatives  of  the  deceased,  Avho  were  being  wholly,  or  to  a  sub- 
stantial degree,  supported  by  deceased  at  the  time  of  his  death." 

The  Supreme  Court  of  the  State  of  Massachusetts,  in  the  case  of 
Petrozino  v.  American  Mutual  Liability  Company,  Caliendo's  Case, 
107  X.  E.  370,  said  that: 

' '  Under  workmen 's  compensation  act  of  Massachusetts,  providing  that 
the  insurer  shall  pay  dependents  of  an  employee  who  is  killed,  a  stipulated 
weekly  payment,  it  is  a  question  of  fact  whether  the  mother  and  sister 
of  a  deceased  employee  were  wholly  dependent  upon  him. ' ' 

It  is  evident  that  the  fact  that  Andrew  Flynn  was  the  father  of 
the  decedent,  Patrick  Flynn.  carries  with  it  no  presumptive  con- 
clusions of  dependency,  in  any  degree,  other  than  that  the  relation- 
ship that  existed  constitutes  one  of  the  necessary  elements  in  mak- 
ing up  dependency  but  that  in  addition  to  the  establishment  of  the 
matter  of  the  relationship,  there  must  also  be  clearly  established, 
the  fact  that  the  father  was  actually  dependent  upon  the  son. 

The  Massachusetts  Supreme  Court,  in  the  case  of  Veber  v.  Mass- 
achusetts Bonding  and  Insurance  Company,  112  N.  E.  485,  held 
very  clearly  that  dependency  was  a  question  of  fact,  to  be  deter- 
mined by  the  Industrial  Accident  Board  and  that  such  findings,  as 
to  the  matter  of  the  evidence  or  testimony  taken  to  establish  the 
facts,  were  not  subject  to  review  by  the  courts. 

This  question  was  also  covered  comprehensively  in  the  following 

cases : 

Eoberts  v.   Whaley,   158   N.   W.   209. 

Garcia  et  al.  v.  Industrial  Comm.  of  Calif.  151  Pac.   741. 
Herrick  in  re  Millett  Woodbury  &   Co.,   217,  Mass.   111. 
In  re  Employers  Liability  Ins.   Co.  104  N.  W.  432. 
Mahoney   v.    Gamble-Desmond    Co.,    90    Connecticut,    255. 
Main  Colliery  Co.  v.  Davies,   1   W.   C.  C.  92. 
Hodgson  v.  West  Stanley  Colliery  Co.  3  BWCC  260. 
Miller  v.  Eiverside  Storage  Co.  155  N.  W„  462. 

In  the  case  of  the  Main  Colliery  Co.  v.  Davies,  referred  to  above, 
the  court  held  as  follows : 

"A  father  may  be  dependent  upon  his  son  in  some  circumstances,  but  the 
court  is  not  required  to  hold,  as  a  matter  of  law,  that  he  must  be. ' ' 

In  the  case  of  Hora  v.  Ohio  Industrial  Commission,  involving  this 
question,  the  court  held  that : 

' '  Nor  is  there  any  presumption  that  the  father  and  mother  of  an  un- 
married  grown  son,   who   resides  with   them,   are  in   any  degree   dependent 
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upon  him,  but  it  must  be  shown  that  they  are  as  a  matter  of  fact  actually 
dependent,  or  that  they  are  of  such  age  and  financial  condition  as  to 
bring  them  within  the  purview  of  the  statute  which  makes  it  a  penal  of- 
fense for  a  child  to  fail  to  support  an  indigent  parent." 

It  is  very  evident,  judging  from  the  many  definitions  given  by 

the    courts,    covering   the    question   of    dependency,    that    they    are 

practically  all  based,  to  a  greater  or  lesser  extent,  upon  the  theory 

and  reasoning  advanced  by  the  court,  in  the  Main  Colliery  v.  Davies 

ease,  referred  to  above,   in  which,   among  many  other  things,   the 

court   stated — "the   mere   fact   that   a   father  received   money   from 

his  son  and  spends  it,  is  not  alone  sufficient  to  establish  a   claim 

under  the  Compensation  Act       *       *       *       ."In  reaching  a  proper 

conclusion   as   to   what   constitutes   dependency,   it   is  unquestioned 

that  the  needs  of  the  claimant  must  have  some  bearing  upon  the 

question.     In  the  case  referred  to  Lord  Shan  held  that : 

' '  '  Dependent '  in  the  act  means  dependent  for  the  ordinary  necessities 
of  life,  the  maintenance  of  members  of  his  family  by  a  person  in  that  class 
and  position  in  life. ' ' 

In  the  case  of  Constanzo  v.  Hanover  Brick  Co.  37  N.  J.  L.  J.  52 
(Mossis,  C.  P.  1914),  the  court  held  that  in  passing  upon  the  ques- 
tion of  dependency,  as  follows : 

' '  My  conclusion  is  that  the  financial  arrangements  obtaining  between 
the  father  and  the  son,  now  deceased,  were  voluntary,  so  far  as  the  family 
needs  were  concerned  and  so  far  as  the  petitioner 's  necessities  appear. 
Whatever  may  account  for  the  payments  which  were  made  to  the  father 
of  all  or  part  of  the  son's  wages,  it  does  not  appear  that  such  payments 
were  made  for  the  purpose  of  maintenance  either  of  the  petitioner  or  the 
mother  of  the  deceased  or  any  other  member  of  the  family.  The  petitioner 
and  his  other  two  sons  in  this  country  were,  I  am  satisfied,  more  than 
self-supporting,  leaving  no  others  to  be  accounted  for  except  the  mother 
of  the  deceased  in  Italy  and  a  younger  brother,  sixteen  years  of  age.  The 
last  mentioned  I  am  satisfied,  if  not  as  a  matter  of  fact  self-supporting 
in  their  native  land,  were  capable  of  being  supported  by  the  petitioner, 
whose  legal  obligation  it  was  so  to  do,  in  addition  to  supporting  himself. ' ' 

It  seems  evident  from  the  several  court  decisions  searched,  that 
unless  the  father  depends  upon  the  earnings  of  the  deceased  son  for 
his  support  and  draws  thereon  for  his  personal,  immediate  needs, 
that  the  fact  that  the  deceased  may  have  contributed  toward  a 
fund  for  some  purpose,  which,  even  though  it  contemplated  a  benefit 
to  the  claimant,  does  not  in  itself  establish  the  father's  claim  for 
compensation,  as  a  dependent. 

In  the  case  of  the  California  State  Board  of  Prison  Directors  v. 

Dickerson,  1  Cal.  Ind.  Ace.  Comm.,  the  court  held  that : 

"To  constitute  dependency  contributions  for  support  must  be  made 
with  some  regularity  and  must  be  relied  upon  by  the  beneficiary  as  a 
source  of  support." 

In  the  case  of  Dazy  v.  Apponaug  Co.  89  Atl.  160,  the  Supreme 
Court  of  the  State  of  Rhode  Island  held  that  the  term  'dependent' 
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means  dependent  for  the  ordinary  necessaries  of  life,  for  a  person 
of  the  petitioners  class  and  position  and  does  not  cover  the  reception 
of  benefits  which  might  be  devoted  to  the  establishment  or  in- 
crease of  some  fund." 

In  determining  what  does  not  constitute  dependency,  the  courts 
have  held  that  the  promise  of  a  son  to  help  his  father  is  not  suffi- 
cient to  establish  dependency  of  the  father  upon  the  son. 

In  the  case  of  Turley  v.  Bible  Institute  Publishing  Company,  1 
Cal.  62,  the  court  held  that  occasional  gifts  from  a  son  to  his  mother 
were  not  sufficient  to  establish  the  dependency  of  the  mother  and 
in  the  case  of  Pinel  v.  Rapid  Railway  System,  150  N.  W.  1897,  al- 
ready referred  to,  the  court  held  that  the  mere  legal  obligation  of 
a  son  to  support  his  mother  does  not  constitute  dependency. 

There  is  no  presumption  anywhere  that  a  parent  is  actually  de- 
pendent upon  his  child  and  Section  3751  of  the  Revised  Codes  of 
Montana,  1907,  defining  reciprocal  Juties  of  parents  and  children, 
in  maintaining  each  other,  provides  that: 

"It  is  the  duty  of  the  father,  the  mother  and  the  children  of  any  poor 
person,  who  is  unable  to  maintain  himself  by  work,  to  maintain  such 
person  to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to 
pay  for  necessaries  previously  furnished  to  such  parent  is  binding. ' ' 

It  is  very  apparent  from  the  foregoing  that  there  was  no  legal 
obligation  imposed  upon  Patrick  Flynn,  at  the  time  of  his  accidental 
death  to  support  his  father,  the  claimant,  Andrew  Flynn.  The 
father  lays  no  claim  to  being  an  "indigent  parent." 

In  the  preparation  of  the  foregoing  pages,  360  cases  involving 
the  question  of  dependency  have  been  searched  and  out  of  that 
number,  116  cited,  including  every  case  that  in  any  wise  seemed 
to  favor  the  contention  of  the  claimant  that  he  is  entitled  to  com- 
pensation on  account  of  the  accidental  death  of  his  son.  The  re- 
search made  has  been  upon  the  side  of  the  claimant,  to  determine  if 
it  was  possible,  within  the  law  and  the  evidence,  to  favorably  con- 
sider his  claim,  which  fact  must  serve  as  an  excuse  for  the  number 
of  court  cases  cited. 

The  research  made  of  court  and  board  decisions,  discloses  the 
fact  that  the  courts  have  reversed  many  more  cases  involving  the 
question  of  dependency,  where  same  has  been  allowed  and  com- 
pensation orderd  paid,  than  in  cases  where  compensation  has  been 
denied.  This  would  seem  to  indicate  the  tendency  of  Boards  and 
Commissions  to  be  swajred  by  sympathy  and  humanitarianism  to  the 
extent  of  going  beyond  the  limits  of  the  Law,  in  fixing  a  standard 
from  which  to  judge  and  determine  matters  of  fact  governing  de- 
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pendency,  within  the  meaning  of  the  various  workmen's  compensa- 
tion laws.  The  law  must  be  properly  applied  to  the  facts,  after 
the  facts  have  been  properly  determined. 

In  tlie  case  of  Mahony  v.  Gamble,  found  in  96  Atl,  1025,  the  Su- 
preme Court  of  Errors  of  the  State  of  Connecticut,  in  reversing  the 
judgment  of  the  Superior  Court,  which  had  affirmed  the  award  of 
compensation  made  by  the  Compensation  Commission,  said : 

' '  Where  a  recipient  shall  be  conclusively  presumed  to  be  totally  depend- 
ent upon  a  wife,  With  whom  he  lives  at  the  time  of  her  injury,  the  pre- 
sumption does  not  arise,  as  must  his  being  compensated  for  injuries  to  his 
son,  but  that  is  a  fact  to  be  determined  in  every  case,  and  not  governed 
by  presumption. ' ' 

It  is  evident  that  the  Supreme  Court  of  Errors  found  that  the 
Compensation  Commissioner  had  been  too  liberal  in  his  interpreta- 
tion of  what  constituted  dependency.  Again,  we  find  this  same  court, 
in  affirming  decisions  of  Superior  Court  of  Fairfield  County,  in 
the  case  of  Blanton  v.  Wheeler  &  Howes  Co.,  99  Atl.  494,  reading : 

"Where  claimant  is  a  married  daughter  of  a  deceased  employee  whose 
death  was  due  to  injuries  sustained  in  the  course  of  employment  the  ques- 
tion of  her  dependency  depends  upon  whether  without  the  contributions 
of  her  father  she  has  sufficient  means  at  hand  for  supplying  present 
necessities,  judging  those  according  to  her  class  and  position  in  life,  the 
principle  being  the  same  as  that  which  would  be  applied  in  determining 
what  would  be  necessities  to  be  furnished  a  minor;  and  the  mere  fact 
that  she  received  from  time  to  time  small  sums  of  money,  which  she 
employed  in  her  ordinary  living  expenses  and  which  she  relied  on  to  help 
out  therein,  would  not  be  sufficient  to  show  her  a  partial  dependent  en- 
titled to  an  award  unless  it  further  appeared  that  the  contributions  were 
necessary  to  her  support  according  to  her  class  and  position  in  life. ' ' 

The  foregoing  would  seem  to  clearly  indicate  the  position  of 
the  Supreme  Court  of  Errors  of  the  State  of  Connecticut,  on  the 
question  of  what  constitutes  "actual  dependency". 

In  Massachusetts,  we  find  that  the  Supreme  Judicial  Court  of  that 

state  has  found  it  necessary  in  several  cases  involving  the  question 

of  dependency,  to  reverse  the  findings  of  the  Industrial  Accident 

Board   where   compensation   had   ben   ordered   account   dependency, 

which  would  seem  to  indicate,  as  stated,  the  tendency  of  Boards  and 

Commissions  to   treat  rather  too  liberally   claims  for   dependency. 

Among  the  cases  reversed  by  the  Supreme  Judicial  Court,  involving 

questions  that  bear  upon  the  case  in  hand,  we  find  the  following: 

In  re  Nelson,  105  N.  E.  357. 

In  re  Gallagher,  106  N.  E.  558. 

In  re  Aetna  Life  Ins.   Co.   106  N.  E.  558. 

Veber  v.  Mass.  Bonding  &  Ins.  Co.  112  N.  E.  485. 

In  re  Newman's  Case,  111  N.  E.  359. 

Kenny  v.  City  of  Boston,  111  N.  E.  47. 

A  similar   condition   exists   in   the   other   states   for   we   find  in 

Michigan  that  the  Supreme  Court  of  that  state  has  found  it  neces- 
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sary   to  reverse   the   Industrial  Accident   Board,   in   awarding   com- 
pensation to  dependents  in  the  cases  of: 

Finn  v.  Detroit,  Mt.  C.  &  M.  By.  115  N.  E.  721. 

Roberts  v.  Whaley,  158  N.  W.  209. 

Ludwig  v.  American  Car  &  Foundry  Co.  161  N.  W.  835. 

In  New  York  State,  the  most  pronounced  case  is  that  of  Tirre  v. 
Bush  Terminal  Co.  172  A.  D.  386. 

From  the  State  of  New  Jersey,  Ave  find  the  Supreme  Court  of 
that  State  reversing  the  compensation  awards,  account  dependency, 
in  the  cases  of  Hammill  v.  Pennsylvania  Railroad  Company,  94  Atl. 
313. 

Jackson  v.  Erie  Ey.   Co.   91  Atl.   1035. 

Havey  v.  Erie  Ry.  Co.  95  Atl.  124. 

Batista  v.  West  Jersey  &  S.  R,  Co.  88  Atl.  954. 

The  record  in  the  other  states  where  compensation  laws  providing 
for  the  payment  of  compensation  to  dependents,  have  been  in 
existence  for  any  considerable  length  of  time,  is  similar  on  this 
question,  and  citations  of  cases  could  be  multiplied  from  a  long  list 
of  American  decisions,  covering  this  dependency  question. 

Despite  the  fact  that  the  various  boards  and  commissions,  charged 
with  the  administration  of  the  Act  in  their  respective  states,  have 
given  much  thought  and  study  to  the  determination  of  this  ques- 
tion, in  the  hopes  that  a  fairly  uniform  standard  might  be  evolved, 
through  the  medium  of  which  much  of  the  present  vexation  could 
be  avoided,  in  reaching  a  just  conclusion  concerning  the  merits  of 
claims  for  dependency,  very  little  has  been  accomplished  and  it  still 
remains  a  "question  of  fact,"  for  determination  without  rule,  in 
each  individual  case. 

Rhode  Island  says : 

' '  The  test  of  dependency  is  not  whether  the  petitioner,  by  reducing  his 
expenses  below  a  standard  suitable  to  his  condition  in  life,  could  secure 
a  subsistence  for  his  family  without  the  contributions  of  the  deceased,  but 
whether  such  contributions  were  needed  to  provide  the  claimant  with  the 
ordinary  necessaries  of  life,  suitable  for  persons  in  the  same  class  and 
position. ' ' 

Iowa  says: 

''As  a  general  rule,  the  question  of  dependency  in  those  cases  in  which 
the  alleged  dependents  are  conclusively  presumed  to  be  dependent,  does 
not  depend  on  whether  the  alleged  dependents  could  support  themselves, 
without  decedent 's  earnings,  or  so  reduce  their  expenses  that  they  would 
be  supported  independent  of  his  earnings,  but  on  whether  they  were  in 
fact  supported,  in  whole  or  in  part,  by  such  earnings.  We  consider  that 
actual  contributions,  if  they  were  made  regularly  and  the  amounts  are 
ascertainable  have  much  to  do  in  determining  whether  or  not  one  not 
conclusively  presumed  to  be  dependent,  is  a  dependent,  perhaps  more  than 
the  financial  condition   of  the  alleged  dependent." 

West  Virginia  says : 

"The  question  of  dependency  under  the  Workmen's  Compensation  Law, 
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is  one  of  fact,  and  not  of  law,  to  be  determined  by  the  evidence  in  each 
particular  case,  and  means  dependent  for  the  ordinary  necessaries  of  life, 
for  one  of  his  class  and  social  station  in  life,  taking  into  account  the 
financial  and  social  position  of  the  recipient.  The  extent  or  degree  of 
the  dependency  is  not  important.  If  dependency  existed  at  all  right  to 
participate  in  the  fund  is  established.  The  question  is  not  whether  the 
claimant  could  have  maintained  himself  with  the  bare  necessaries  of  life, 
without  the  assistance  of  the  earnings  of  the  injured  or  deceased  employee, 
but  whether  he  was  actually  dependent  upon  such  earnings  for  his  support 
and  maintenance. ' ' 

California  says : 

"In  cases  of  partial  dependency  coming  before  the  Industrial  Accident 
Commission,  it  is  the  practice  to  require  evidence  as  to  the  extent  of  de- 
pendency claimed,  covering  a  period  of  a  year  or  more  prior  to  the  date 
of  the  injury.  Evidence  covering  the  contributions  alleged  is  generally 
obtained  through  the  postoffice  or  banks  which  have  been  used  as  a  me- 
dium for  conveying  money,  and  where  evidence  of  that  character  cannot 
be  obtained,  the  Commission  requires  sworn  statements  of  the  dependents, 
supported  by  testimony  of  parties  who  may  have  knowledge  of  the  contri- 
butions having  been  made.  That  no  hard  and  fast  rule  is  possible,  as  the 
questions  involved  are  purely  those  of  fact,  they  must  be  determined  by- 
the  facts  existing  in  each  individual  case. ' ' 

Minnesota  says : 

' '  The  question  of  determining  dependency  is  more  or  less  involved, 
especially  where  contributions  have  not  been  made  at  stated  intervals  and 
vary  according  to  the  financial  conditions  of  the  deceased. 

Generally,  where  the  case  requires  the  ascertaining  of  the  value  or  amounts 
of  contributions  that  have  been  made,  same  is  determined  for  a  reasonable 
time  prior  to  the  date  of  the  accident,  usually  for  a  period  of  from  six 
months  to  one  year,  and  the  conclusion  thus  reached  is  used  as  a  basis  for 
arriving  at  the  amount  of  compensation  due.  That  any  contribution  reg- 
ularly made  by  deceased  to  a  dependent  is  sufficient  to  establish  to  some 
degree  a  claim  of  dependency  and  to  entitle  the  recipient  to  compensation. 
That  any  series  of  contributions,  however  intermittent,  if  they  clearly 
show  an  intent  on  the  part  of  the  deceased  to  provide  part  of  the  income 
of  recipient,  it  is  almost  conclusive  of  the  fact  that  such  recipient  is  a 
dependent. ' ' 

New  Jersey  says : 

"We  try  to  decide  each  case  on  its  merits,  rather  than  by  definition 
and  where  any  person  named  in  the  list  to  be  considered  as  dependents, 
according  to  Paragraph  12  of  our  Act,  suffers  material  loss  on  account 
of  the  death  of  anyone  who  has  been  previously  supporting  them,  then 
we  feel  there  has  beeu  an  actual  dependency.  If  the  loss  is  not  what  we 
may  consider  of  sufficient  importance  to  work  hardship  by  the  discon- 
tinuance of  the  money  which  had  before  been  received,  then  we  conclude 
that  there  has  been  no  real  and  actual  dependncy.  It  is  impossible  for 
any  phrase  or  rule  to  be  formulated  that  will  serve  as  a  guide  for  every 
case.     Each  case  must  be  considered  on  its  own  merits." 

Illinois  says: 

"That  any  substantial  contribution  at  all  is  sufficient  to  entitle  re- 
covery.    That  every  claim  must  be  decided  upon  its  own  merits. ' ' 

Oregon  says: 

"It  is  often  a  difficult  matter  to  determine  whether  or  not  contribu- 
tions have  been  made  to  dependents  and  while  the  Commission  has  no 
definite  rule,  our  law  says  that  they  are  entitled  to  fifty  per  cent  of  the 
amount  contributed  covering  the  twelve  months  previous  to  the  accident, 
resulting  in  death,  and  we  endeavor  to  secure  some  tangible  evidence  that 
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contributions  have  actually  been  made.  This,  however,  is  not  always  pos- 
sible. Our  law  also  states  that  dependents  must  be  a  dependent  in  whole 
or  in  part.  Compensation  is  not  paid  to  the  father  and  mother,  or  other 
relatives,  unless  dependency  is  actually  proved.  Where  dependency  is 
actually  shown,  that  is,  by  investigation  bringing  out  the  fact  that  the 
parents,  for  instance,  were  not  only  poor,  but  incapable  of  performing 
any  gainful  labor,  and  we  are  reasonably  certain  that  the  deceased  con- 
tributed, we  often  have  to  make  an  arbitrary  rule  to  cover  cases  of  that 
character.  In  other  words,  each  case  must  be  settled  in  accordance  with 
the  facts,  and  not  from  any  set  rule. ' ' 

Pennsylvania  says: 

"The  Board  has  decided  that  the  question  of  actual  dependency  is  one 
of  fact,  to  be  determined  in  accordance  with  the  circumstances  of  each 
case.  They  have  held,  that  such  dependents  must  show,  not  only  that  the 
deceased  contributed  to  their  support,  but  that  these  contributions  were 
necessary  to  maintain  their  household  in  that  standard  of  living  appropri- 
ate to  their  situation  in  life.  So,  for  instance,  they  have  denied  compen- 
sation where  it  was  shown  that  the  mother  and  father  were  entirely  self- 
supporting  and  where  the  contributions  of  the  son  were  more  than  counter- 
balanced by  the  savings  of  the  parents.  The  Board  has  formulated  no 
particular  rule,  though  it  has  rendered  many  decisions  along  the  line  in- 
dicated above.  While  they  require  the  dependents  to  show  that  the  con- 
tributions of  the  deceased  were  necessary  to  the  proper  maintenance  of  the 
household,  yet  they  have  been  reasonably  liberal  in  their  applications  of 
this  requirement  and  they  have  not  attempted  to  determine  exactly  the 
scale  of  living  which  any  particular  family  is  entitled  to  enjoy.  Prac- 
tically, I  should  say,  that  where  the  contributions  of  the  deceased  are 
necessary  to  maintain  the  family  and  their  cessation,  through  accidental 
death  of  the  deceased,  requires  a  lowering  of  the  standard  of  living,  com- 
pensation has  been  awarded,  even  though  the  standard  of  living  of  that 
home  was  slightly  in  excesss  of  that  prevalent  among  those  of  like  social 
position,   in  that   neighborhood." 

Colorado  says : 

"We  hold  that  dependency  involves  the  element  of  necessity,  that  is 
the  dependent  must  look  to  the  contributions  made  by  the  deceased  for 
the  necessities  of  life,  and  as  a  part  of  the  support.  Contributions  must 
be  made  regularly.  We  have  also  held  that  where  one  of  the  so-called 
dependents  receives  money  from  the  deceased  for  the  purpose  of  building 
an  estate,  that  the  contributions  made  are  not  for  necessity  and  that  the 
party  receiving  same  is  not  dependent.  We  look  carefully  into  the  cir- 
cumstances surrounding  the  dependents  claiming  compensation  and  if  we 
find  that  the  dependent  is  capable  of  caring  for  himself,  or  herself,  in- 
dependent of  the  contributions  of  the  deceased,  we  are  very  apt  to  deny 
compensation. ' ' 

New  Hampshire  says: 

"It  is  a  pretty  good  definition  to  consider  as  dependents,  a  widow, 
children  under  sixteen  years  of  age,  and  children  who  are  incapable  of 
self-support.  Also  parents  or  grand-parents,  whether  wholly  or  partially 
dependent.     Dependency  must  exist  at  the  time  of  the  injury." 

Maryland  says: 

"Questions  of  dependency  in  whole  or  in  part  are  determined  in  ac- 
cordance with  the  facts  in  each  particular  case  existing  at  the  time  of  the 
injury  resulting  in  the  death  of  the  employee;  but  no  person  is  considered 
dependent  except  those  named  in  the  Act.  The  presumption  as  to  the 
dependency  of  a  wife  or  invalid  husband  has  been  held  by  us  to  be  a 
rebuttable  one,  so  that  in  all  contested  cases  the  whole  matter  resolves 
itself  into   a   question   of   fact. ' ' 
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Washington  says : 

"We  require  the  claimants  for  dependency  to  make  an  affidavit,  sup- 
ported by  documentary  proof,  of  the  average  monthly  amount  contributed 
by  the  deceased  for  the  twelve  months  prior  to  the  date  of  the  accident; 
also  that  they  were  of  necessity  dependent  upon  the  deceased,  in  whole  or 
in  part,  for  their  support." 

Wisconsin  says : 

"In  the  administration  of  the  Wisconsin  Compensation  Law,  we  have 
had  occasion  in  many  cases  to  determine  the  extent  of  dependency  and 
the  amount  contributed  by  the  deceased  to  the  support  of  the  alleged  de- 
pendents. In  all  cases  not  presumed  by  the  law  to  be  dependents,  it  is  a 
question  of  fact  whether  or  not  the  deceased  leaves  anyone  dependent 
upon  him  for  support.  Contributions  made  by  the  deceased  cannot  be 
considered  in  determining  the  extent  of  dependency  unless  the  contribu- 
tions were  made  during  the  year  immediately  preceding  the  accident." 

Nevada  says: 

"This  Commission  has  always  taken  the  position  that  dependency  is  a 
question  of  fact,  rather  than  of  law,  and  that  it  must  be  determined  in 
accordance  with  the  facts  as  they  existed  at  the  time  of  the  injury.  The 
fact  that  a  parent  has  a  natural,  if  not  legal,  claim  upon  a  child  for  care 
and  maintenance,  makes  it  proper  to  consider  the  actual  needs  of  such 
parents  in  any  given  case,  regardless  of  how  far  the  deceased  may  have 
been  able  to  supply  those  needs.  In  ascertaining  what  such  needs  are,  it 
is  plainly  necessary  to  look  to  the  age,  the  circumstances,  the  position  in  life 
and  the  earning  capacity  of  the  parent,  or  the  person  claiming  to  be  a 
dependent.  It  is  not  absolutely  required  that  the  contributions  should 
be  continuous ;  it  is  sufficient  if  there  is  a  willingness  to  contribute,  al- 
though decedent  may  be  unable  to  make  any  contributions  on  account 
of  lack  of  employment.  The  deceased  may  have  contributed  very  little  to 
the  support  of  the  claimant ;  he  may  have  been  unable  through  the  force 
of  circumstances  to  contribute  anything  at  all,  for  long  periods,  and  yet, 
the  claimant  may  have  been  in  a  true  sense  wholly  dependent  upon  the 
deceased.  The  amounts  contributed  by  the  deceased  to  the  support  of 
claimant,  is  therefore,  by  no  means  the  only  criterion  for  determining 
whether  such  person  or  persons  are  dependent,  although  the  fact  that 
deceased  had  contributed  would  obviously  tend  to  establish  a  condition 
of  dependency.  In  submitting  proof  in  support  of  a  claim,  it  must  be 
clearly  shown  that  claimant  was  in  actual  need  of  assistance,  and  that 
the  deceased  had  attempted  to  supply  that!  need  to  the  best  of  his  ability, 
even  though  able  to  a  slight  extent  only.  The  mere  fact  that  deceased  at 
different  times  sent  money  to  the  claimant  does  not  in  itself  establish 
dependency.  There  must  be  positive  proof  of  the  necessity  of  such  aid 
and  assistance.  Dependency  is  a  question  of  fact,  to  be  established  by 
the  submission  of  proof  of  the  facts,  as  they  existed  in  each  case  at  the 
time  of  the  injury." 

The  fifteen  states  quoted,  representing  nearly  one-half  of  the 
number  operating  under  a  compensation  law,  covers  fairly  well  the 
method  ordinarily  adopted  and  employed  in  determining  the  matter 
of  dependency,  and  is  reasonably  comprehensive  as  to  what  is  re- 
quired upon  the  part  of  the  claimant  to  prove  or  establish  de- 
pendency. 

As  heretofore  stated,  the  members  of  the  Board  have  endeavored 
to  find  court  decisions,  board  rulings,   opinions  of  authorities   and 
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definitions,  in  support  of  the  most  liberal  and  broadest  possible 
interpretation  of  the  provisions  of  the  workmen's  compensation 
statutes,  relating  to  dependents  and  actual  dependency. 

The  question  has  been  taken  up  from  the  angle  of  "dependency", 
then  "actual  dependency",  then  "support",  as  determined  by  the 
courts,  and  then  by  the  authorities,  and  lastly  by  the  compensation 
boards  and  commissions,  and  it  seems  clearly  evident  that — "actual 
dependency  to  any  extent  upon  the  decedent  at  the  time  of  the  in- 
jury"—  (Section  6  (m),  Montana  Act),  means  simply — "dependent 
when  necessary".  This  may  be  a  "short  and  ugly"  definition,  but 
we  maintain  that  it  is  expressive,  and  we  hope,  comprehensive.  We 
are  all  dependents,  on  something,  whether  it  be  on  our  own  efforts, 
or  the  efforts  of  another,  and  if  we  are  obliged  to  be  dependent  on 
the  labor  of  a  relative,  it  is  because  same  is  necessary,  and  when 
thus  necessary,  then  the  law  will  so  recognize  it. 

Actual  dependency  for  the  things  necessarily  needed,  will  gen- 
erally serve  as  a  fair  test  in  determining  the  existence  of  de- 
pendency under  the  provisions  of  the  Montana  Workmen's  Com- 
pensation Act,  and  it  would  be  fairly  safe  to  reason  that  the  term 
dependency  means  "dependent  for  the  ordinary  necessaries  of 
life,  for  a  person  of  claimant's  class  and  position  in  life,  taking  into 
account  the  financial  and  social  position  of  the  recipient," —  and 
furthermore,  that  it's  determination  is  a  question  of  fact,  resting  ex- 
clusively with  the  Board  and  governed  by  the  facts  existing  at  the 
time  of  the  injury. 

Under  the  very  terms  of  the  Montana  Act,  questions  of  depend- 
ency are  made  questions  of  fact,  and  each  question  of  dependency 
can  only  be  determined  upon  the  facts  submitted  in  each  individual 
case.  The  ultimate  question  to  be  decided  by  the  Board  is  the  ap- 
plication of  the  proper  standard,  to  the  facts  adduced. 

It  has  been  stated  that  there  is  no  appeal  from  the  action  of  a 
Board,  from  its  decision,  wherein  the  facts  can  be  reviewed  by  a 
higher  court.  While  this,  to  a  certain  extent  is  true,  nevertheless, 
the  court  has  reserved  unto  itself  the  right  to  review  the  standard 
applied  to  the  facts  submitted  by  the  Board,  which  condition  clear- 
ly indicates  the  necessity  for  employing  the  proper  standard,  in 
determining  the  application  of  the  facts  adduced  in  any  case,  to 
the  law  governing  same. 

Facts  Established   at  Hearing 

The  evidence  adduced  at  the  hearing  established  the  fact  that 
Patrick  Flynn,  aged  25,  son  of  the  claimant,  Andrew  Flynn,  was 
accidentally  killed  on  January  12th,  1916,  while  in  the  employ  of 
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the  Anaconda  Copper  Mining  Company.  That  he  left  surviving  him, 
a  father,  aged  52  years,  also  an  elder  brother  and  two  sisters,  aged 
21  and  17,  respectively.  That  the  decedent  had  been  working  in 
the  mines  of  Montana  for  about  two  years,  preceding  his  death, 
and  before  that  time  in  the  mines  of  Michigan.  That  the  claimant 
had  also  worked  in  the  mines  of  Michigan  for  several  years  before 
coming  to  Montana,  since  which  time  he  has  worked  in  the  mines 
of  Butte.  That  the  decedent  came  to  Montana  some  time  ahead  of 
the  claimant,  and  his  two  sisters  and  mother.  That  the  mother  died 
about  three  weeks  before  the  fatal  accident  to  the  son.  That  the 
decedent  sent  money  to  his  mother  while  she  was  in  Michigan,  to 
assist  in  the  support  of  herself  and  that  of  her  daughters,  consist- 
ing of  the  two  sisters  of  the  decedent.  That  he  also  contributed  in 
substantial  amounts,  frequently,  to  the  support  of  his  mother,  after 
her  arrival  in  Butte,  and  up  to  the  time  of  her  death.  That  the 
claimant  lived  with  his  wife  and  daughters  while  they  were  in 
Michigan  and  until  the  wife  left  Michigan  for  Montana,  some  six 
months  prior  to  the  decedent's  death.  That  claimant  remained  in 
Michigan  until  about  four  months  prior  to  the  accidental  death  of 
the  son.  That  he  did  not  live  with  family  after  reaching  Butte. 
That  his  wife  died  December,  1915,  and  he  reached  Butte  the  latter 
part  of  September,  1915.  The  claimant  went  to  work  in  the  St. 
Lawrence  Mine,  in  the  month  of  November,  earning  $92.00  that 
month  and  in  December  $72.00,  and  for  the  five  days  work  in  Janu- 
ary, preceding  his  son's  death  (which  occured  January  12th)  he 
earned  $21.25.  He  returned  to  work  in  February,  earning  $89.25  and 
in  March  $85.00  and  in  April  $90.00,  in  May  $128.00,  etc.,  earning 
good  wages  whenever  he  wanted  to  work  and  experiencing  no 
trouble  in  securing  work  as  he  was,  and  is,  an  experienced,  com- 
petent miner. 

The  testimony  submitted  discloses  the  fact  that  the  decedent, 
Patrick  Flynn,  contributed  no  money  directly  to  the  support  of  the 
claimant,  Andrew  Flynn.  That  he  did  contribute  money,  in  con- 
siderable amounts,  and  at  frequent  intervals,  to  the  support  of  his 
mother,  up  to  the  time  of  her  death,  and  to  the  support  of  his  sis- 
ters, Margaret  and  Mary,  is  clearly  established.  That  the  sister, 
Margaret,  is  an  invalid  and  unable  to  support  herself,  and  has 
been  for  a  number  of  years  prior  to  the  death  of  decedent.  The 
testimony  of  claimant,  submitted  in  support  of  his  claim  for  de- 
pendency, was  contradicted  in  its  material  features  by  the  testi- 
mony given  by  Margaret  and  Mary  Flynn,  while  testifying  in  sup- 
port of  the  claimant.  The  claimant's  testimony  established  the 
fact  that  he  was  not  an  invalid,  neither  an  indigent,  and  that  he 
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was  able  to  work  and  earn  good  wages.  That  during  his  stay 
in  Montana  he  had  only  consulted  a  physician  twice,  once  account 
suffering  from  a  cold  and  the  other  time  due  to  an  injury  received 
through  some  party  hitting  him  on  the  head  with  a  bottle.  Claim- 
ant's testimon}',  as  distinguished  from  his  claim  for  compensation, 
filed  in  the  case,  established  the  fact  that  his  alleged  claim  for 
compensation  was  based  upon  the  claim  that  the  decedent  had 
given  money  to  him  (Andrew  Flynn)  to  give  to  his  wife  and 
daughters,  for  their  support.  That  personally,  he  had  not  needed 
or  required  any  assistance  or  support.  That  he  was  able  and 
competent  to  support  himself,  but  not  his  daughters.  The  testi- 
mony of  the  daughters  established  the  fact  that  the  father  had 
not  contributed  anything  to  their  support  since  coming  to  Mon- 
tana, other  than  $15.00,  as  testified  to  by  one  daughter,  and  con- 
firmed by  the  other  daughter,  except  as  to  the  amount,  which  she 
thought  was  $25.00,  making,  in  either  event,  a  total  to  both 
daughters,  for  that  length  of  time,  of  not  to  exceed  $25.00.  The 
claimant 's  testimony  established  the  fact  that  he  had  lived  apart 
from  his  family,  including  the  decedent,  since  he  came  to  Montana 
and  that  he  has  at  all  times  since  reaching  this  state,  lived  at  the 
Florence  Hotel,  in  the  City  of  Butte. 

The  witnesses  examined  and  cross-examined  for  the  claimant 
were :  Andrew  Flynn,  Margaret  Flynn  and  Mary  Flynn.  The  wit- 
nesses for  the  employer  were :  Arthur  Berry,  E.  R.  McMahon,  John 
M.  Madden,  Louis  Connor  and  George  Waters.  The  depositions 
taken  at  the  hearing  were  regularly  certified  to  and  transcripts 
given,  to  both  claimant  and  empolyer  and  copy  filed  with  the 
Board,  which  is  hereby  referred  to  and  accepted  as  evidence  of  all 
the  matters  mentioned  therein,  and  from  which  testimony  the  facts 
adduced  have  been  gathered. 

Conclusions  Re :     Testimony 

The  essential  facts  in  this  case  which  are  determinative  of  the 
question  of  dependency,  rest  upon  the  testimony  adduced  at  the 
hearing  as  same  controverts  the  allegations  made  in  the  claim 
filed  by  the  claimant  for  compensation,  as  well  as  the  allegations 
contained  in  the  affidavit  filed  by  claimant,  in  support  of  his 
claim.  As  the  affidavit  of  Andrew  Flynn,  as  well  as  by  Margaret 
and  Mary  Flynn,  in  support  of  the  claim  made  by  Andrew  Flynn 
for  compensation  is  of  necessity  more  or  less  an  ex-parte  nature, 
and  should  yield  precedence  to  the  sworn  oral  testimony  submitted 
at  the  hearing,  at  which  time  each  side  to  the  contention  had 
the   opportunity   to    question   and   cross-question    and   examine    the 
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parties  making  the  affidavit  to  whatever  extent  they  deemed 
necessary.  Therefore,  the  statements  contained  therein  have  been 
disregarded  where  contradicted  and  controverted  by  the  oral  testi- 
mony, submitted  under  oath,  by  the  parties  making  the  affidavit. 

The  claimant  has  utterly  failed  to  establish,  through  the  medium 
of  testimony  submitted  at  the  hearing,  his  claim  for  dependency 
upon  the  earnings  of  the  deceased  son.  The  claimant  failed  to 
establish  the  allegation  made  by  him  as  to  his  physical  inability  to 
work  continuously,  as  his  own  testimony  disclosed  the  fact  that 
during  the  entire  time  he  has  been  in  the  State  of  Montana  and 
worked  in  the  mines  of  Butte,  that  he  never  found  it  necessary  to 
consult  a  physician  as  to  his  physical  condition,  except  on  two  occa- 
sions, one  of  which  was  due  to  his  having  contracted  a  cold  and  the 
other  to  having  been  injured,  through  some  one  striking  him  on 
the  head  with  a  beer  bottle.  It  is  evident  that  if  the  claimant 
suffered  from  any  physical  ailment,  that  it  would  have  been  easy 
for  him  to  have  submitted  the  testimony  of  some  physician  to  that 
effect.  Also  that  as  he  has  been  a  subscriber  to  a  medical  and 
hospital  agreement,  which  provides  free  medical  and  hospital  treat- 
ment, that  if  he  had  suffered  from  any  physical  ailment,  worthy  of 
the  name,  that  he  would  have  consulted  some  one  of  the  contracting 
physicians,  relative  to  same.  Yet  the  records,  as  disclosed  by  the 
evidence,  show  that  he  never  even  asked  for  a  "doctor  or  hospital 
ticket." 

Comparatively  speaking,  the  only  material  allegation  made  by  the 
claimant  that  was  substantiated  by  proof,  was  his  statement  that  he 
had  been  unable  to  work  full  time  at  the  mines  during  any  one  of 
the  calendar  months.  The  testimony  submitted  by  the  proprietor 
of  the  Florence  Hotel,  and  the  bookkeeper  and  clerk  of  same,  and 
the  shift  boss  where  claimant  worked  and  the  miner  who  worked 
with  him,  clearly  establishes  the  fact  that  Andrew  Flynn  was  in 
the  habit  of  frequently  partaking  too  freely  of  intoxicating  liquor, 
with  the  result  that  for  days  at  a  time  and  in  some  instances, 
weeks,  he  would  be  unable  to  work.  It  is  evident  that  claimant's 
statement  that  he  was  unable  to  work  full  time,  was  correct,  but 
that  the  cause  he  assigned  for  his  inability  to  work  was  not  cor- 
rect. That  instead  of  his  inability  being  due  to  some  natural 
physical  ailment,  that  it  was  due  entirely  to  over-indulgence  in 
intoxicating  liquor.  The  evidence  discloses  that  Andrew  Flynn 
never  complained  of,  or  exhibited  any  physical  ailment  to  the 
manager  or  clerk  of  the  hotel  where  he  lived  for  nearly  a  year  and 
a  half,  except  the  ailment  that  has  been  mentioned,  consisting  of 
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intoxication.  The  same  condition  exists  as  to  the  testimony  of  the 
shift  boss,  for  whom  he  worked  for  the  goodly  portion  of  a  year 
and  to  the  miner  who  worked  as  his  partner  during  the  several 
months  that  he  worked  in  the  Badger  mine. 

The  chief  point  raised  by  the  claimant  to  establish  the  fact  of  his 
dependency  was  that  of  his  inability  to  work  steadily,  on  account 
of  the  physical  ailment,  and  the  fact  that  the  son,  prior  to  his 
accidental  death,  contributed  to  him  for  the  support  of  himself  and 
his  wife  and  his  daughters.  The  evidence  submitted  utterly  fails  to 
establish  any  one  of  these  contentions,  except  indirectly,  to  the 
effect  that  the  decedent  did  contribute  to  the  support  of  the  wife 
of  claimant,  and  also  to  the  support  of  the  daughters  of  claimant, 
but  he  did  not  contribute  directly  to  the  support  or  keep  of  the 
claimant.  In  view  of  the  fact,  as  established  at  the  hearing,  that 
claimant  has  earned  on  an  average,  over  $4.00  a  day,  for  every 
day  he  has  cared  to  work,  and  that  he  has  never  been  discharged 
account  incompetency,  but  that  he  can  always  secure  work,  when- 
ever he  desires,  and  that  he  has  earned  from  $70.00  to  $120.00  a 
month,  each  month  since  he  commenced  to  work  in  the  mines  of 
Butte,  in  the  latter  part  of  the  year,  1915,  it  would  seem  to  indicate 
that  his  claim  for  dependency  is  not  entiled  to  serious  considera- 
tion, as  having  been  "actually  dependent"  at  the  time  of  the  injury 
upon  the  earnings  of  his  son.  At  the  time  of  the  death  of  his 
son,  his  wife  had  been  dead  several  weeks  and  his  daughters  were 
living  with  a  married  sister,  while  he  was  living  at  the  Florence 
Hotel  and  making  apparently  no  attempt  or  effort  to  provide  the 
daughters  with  a  home,  or  look  after  their  welfare,  as  testified  to 
by  both  the  daughters  in  question,  he  had  not  contributed  to  their 
support  since  coming  to  Montana  in  an  amount  exceeding  $25.00. 
Under  the  broadest  interpretation  of  a  definition  of  dependency,  it 
would  seem  impossible  to  interpret  the  fact  that  the  decedent's 
contribution  to  the  support  of  his  mother  prior  to  her  death,  and 
to  his  sisters,  could  establish  a  claim  for  dependency  on  the  part 
of  the  father. 

Nowhere  in  the  testimony  submitted  was  there  anything  to  indi- 
cate that  the  money  contributed  by  the  decedent  had  been  used  in 
any  way  for  the  actual,  personal  needs  of  the  claimant,  at  or  prior 
to  the  death  of  the  decedent. 

The  evidence  discloses  the  fact  that  in  September,  October,  No- 
vember and  December,  1915,  the  four  months  preceding  the  time 
when  the  decedent  was  accidentally  killed,  that  the  decedent  paid 
his  mother's  doctor  bills  and  contributed  in  various  ways  to  her 
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support,  but  that  he  did  not  contribute  anything  to  the  support  of 
his  father,  who  was  not  living  with  his  mother,  but  instead  was 
living  apart  from  the  family  at  the  Florence  Hotel.  The  evidence 
also  seems  to  establish  the  fact  that  at  no  time  had  the  decedent 
contributed  in  any  way  to  the  father's  support,  unless  by  having 
contributed  to  the  support  of  his  mother  and  sisters,  the  father  may 
have  indirectly  derived  some  benefit  from  same,  but  if  so,  benefit 
of  such  a  nature  is  not  sufficient  to  constitute  dependency,  within 
the  scope  of  the  Compensation  Act.  The  evidence  submitted  con- 
clusively establishes  the  fact  that  no  money  passed  from  the  de- 
ceased son  to  his  father,  for  the  latter 's  personal  use  or  benefit, 
but  only  to  him  as  mediator  or  messenger,  to  deliver  to  the  mother 
(who  died  three  weeks  before  decedent)  and  to  the  daughters,  both 
of  whom  are  over  the  age  of  16,  but  one  of  whom  is  an  invalid  and 
unquestionably  a  dependent  upon  the  decedent,  within  the  mean- 
ing of  the  law. 

From  the  testimony  submitted,  it  is  only  reasonable  to  assume 
that  if  Margaret  Flynn  had  filed  a  claim  for  dependency  account 
the  death  of  her  brother,  based  on  the  fact  that  she  was  an  invalid, 
that  it  would  have  been  entitled  to  favorable  consideration.  In  this 
connection  it  is  only  fair  to  state  that  the  attorneys  conducting  the 
hearing,  on  behalf  of  the  claimant,  Andrew  Flynn,  became  con- 
nected with  the  case  after  the  time  allowed  by  law  for  the  filing  of 
claims  for  compensation  had  elapsed. 

The  testimony  submitted  establishes  the  fact  that  Andrew  Flynn 
was  able  to  work  and  support  himself,  at  the  date  of  the  happening 
of  the  accident,  which  caused  the  death  of  his  son,  Patrick,  and 
that  he  had  been,  for  a  long  time  prior  thereto,  and  that  he  was 
not  at  the  time  of  the  injury  dependent  upon  the  earnings  of  the 
decedent.  He  was  able  and  had  the  ability  to  take  care  of  himself, 
and  evidently  did  so,  whether  willingly,  or  unwillingly. 

Findings   of   the   Board 

The  Board  is  of  the  opinion  that  the  intent  of  the  Legislature  of 
Montana,  in  Section  6  (m)  of  the  Workmen's  Compensation  Act 
was  that  there  must  be  an  actual  dependency  shown.  That  is,  an 
actual  contribution  made  at  the  time  of  the  accident,  or  at  a  time 
sufficiently  near  the  happening  of  the  accident  to  prove  that  the 
claimant  was,  or  had  been,  immediately  prior  thereto,  depending 
upon  the  contributions  of  the  deceased  for  support. 

In  the  case  in  hand,  the  Board  finds,  as  matters  of  fact,  from  the 
testimony  of  the  witness  examined,  that  Andrew  Flynn  was  not 
dependent  upon  the  deceased  at  the  time  of  his  death.     Previous  to 
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the  death  of  Patrick  Flynn,  and  since,  the  father  was  not  only 
able  to  work,  but  actually  earned  the  maximum  of  a  miner's  wages 
when  he  worked.  That  at  no  time  did  he  earn  as  small  an  amount 
as  alleged  in  his  affidavit,  nor  has  he  contributed  to  the  support  of 
his  daughters,  either  before  or  after  the  death  of  his  son,  except  in 
an  amount  of  not  to  exceed  $25.00.  That  his  daughters  depended 
to  a  large  extent  upon  their  brother,  is  established  by  the  testimony 
and  that  no  portion  of  the  son's  earnings  went  to  the  support  of  the 
father  is   also   established. 

The  Board  finds  from  the  evidence  submitted  that  there  is  no 
basis  or  reason  in  fact  that  would  justify  awarding  compensation 
to  Andrew  Flynn.  He  was  not  dependent,  or  in  need  of  support  at 
or  reasonably  prior  to  the  time  of  the  accidental  death  of  his  son, 
Patrick  Flynn,  but  on  the  contrary,  he  was  in  normal  health  at 
that  time  and  earning  sufficient  money  to  meet  all  his  legitimate 
and  ordinary  requirements  to  maintain  himself  in  the  station  he 
had  always  occupied.  His  wife  was  dead  and  he  lived  apart  from 
his  daughters  and  was  not  contributing  to  their  support  to  any 
appreciable  extent,  at  the  time  of  the  death  of  his  son.  The  de- 
cedent was  not  contributing  to  claimant's  support  at  the  time  of 
his  death,  and  the  evidence  discloses  no  reason  why  he  should  have 
so  contributed.  The  testimony  of  claimant,  himself,  established  the 
fact  that  he  has  lived  at  the  Florence  Hotel,  in  the  City  of  Butte, 
since  he  arrived  in  Montana,  in  September,  1915,  up  to  the  time 
of  the  hearing,  held  in  January,  1917,  and  not  with  his  wife,  who 
was  a  resident  of  Butte  from  August,  1915,  to  the  time  of  her 
death,  in  December  of  that  year,  and  that  his  unmarried  daughters 
are  compelled  to  provide  for  their  own  support,  receiving  nothing 
from  him,  beyond  a  possible  $25.00  since  he  has  been  in  the  State 
of  Montana.  He  has  supported  himself,  only,  and  his  earnings 
have  always  been  in  excess  of  his  actual  expenses. 

Therefore,  the  Industrial  Accident  Board  rules  as  a  conclusion  of 
fact,  that  Andrew  Flynn  was  not  actually  dependent  to  any  extent 
upon  Patrick  Flynn,  at  the  time  of  his  injury,  and  therefore  his 
claim  for  compensation  as  a  major  dependent  is  rejected  and  denied. 

Done  at  Helena,  Montana,  this  25th  day  of  June,  A.  D.  1917. 
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A.  E.  Spriggs,  Chairman.  ^   p    Pot  and  C     State  Auditor. 

Chester  C.  Davis         )  r<         •    •  ,  T  -, 

W.  J.  Swindlehurst   {  Commmoner  of  Labor. 


After  June  30,  1917,  none  of  the  decisions  or  orders  of  the  Board 
were  published  in  the  Annual  Reports  or  elsewhere.  Unfortunately, 
up  until  about  July  1,  1921,  no  special  file  containing-  important 
decisions  was  kept,  but  each  decision  was  filed  with  the  case  of 
which  it  is  a  part.  By  the  end  of  the  period,  more  than  thirty 
thousand  cases  had  accumulated  in  the  files  and  it  would  require 
almost  endless  time  and  entail  large  expense  to  go  over  these  cases 
one  by  one  for  the  purpose  of  obtaining  all  the  decisions  that  were 
made.  Neither  has  the  Board  funds  with  which  to  publish  all  past 
decisions.  For  these  reasons,  it  has  been  deemed  advisable  to  go 
over  the  files  hurriedly  and  select  only  a  few  cases  upon  which 
decisions  were  rendered.  These  are  taken  more  or  less  at  random, 
but  will  undoubtedly  be  sufficient  to  cover  most  of  the  important 
points  that  were  raised.  Such  decisions  and  orders  rendered  during 
the  period  July  1,  1917,  to  July  30,  1921,  as  have  been  selected,  are 
as  follows: 


MRS.  CECILIA  MOZZALI  and  JOE  MOZZALI,  Claimants,  v.  AN- 
ACONDA COPPER  MINING  COMPANY,  Employer. 
CLAIM   299-a-2. 
Requirement   for   Beneficiary.     Requirement   for    Dependent. 

1.  HELD,  that  a  woman  may  not  be  a  beneficiary  who  cannot  establish  by 
proof  that  she  is  either  a  legal  wife  or  a  common  law  wife  of  a  deceased  employee. 

2.  HELD,  that  a  brother  who  is  not  invalid  and  is  past  the  age  of  sixteen 
years  cannot  be  a  dependent  within  the  meaning  of  the  Act. 

This  claim  comes  before  the  Board  on  a  claim  for  compensation 
by  Mrs.  Cecilia  Mozzali  and  Joe  Mozzali,  wife  and  brother,  respec- 
tively, of  Frank  Mozzali,  deceased. 

On  August  3,  1916,  Frank  Mozzali  was  employed  by  the  Anaconda 
Copper  Mining  Company,  at  Butte,  Montana,  in  the  capacity  of 
miner,  and  while  so  employed  met  with  an  accident  which  resulted 
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in  his  death  on  the  same  date,  said  accident  occurring  by  the  said 
Frank  Mozzali  being  caught  in  a  fall  of  ground.  The  Anaconda 
Copper  Mining  Company  had  elected  to  operate,  and  was  at  that 
time,  to-wit,  on  the  3d  day  of  August,  1916,  operating  under  Plan 
No.  1  of  the  Workmen's  Compensation  Law  of  Montana.  In  the 
employer's  first  report  of  the  injury  Frank  Mozzali  was  reported 
as  having  been  a  single  man.  Subsequently,  however,  on  September 
28,  1916,  a  claim  was'  presented  to  this  Board  by  Mrs.  Cecilia  Moz- 
zali, in  which  she  alleged  to  be  the  wife  of  the  said  Frank  Mozzalli, 
deceased.  This  claim  was  protested  by  the  employer  on  the  grounds 
that  the  woman  making  the  claim  as  Mrs.  Cecilia  Mozzali  was  not 
the  wife  of  the  deceased,  Frank  Mozzali,  and  that  she  was  in  no 
way  entitled  to  compensation  for  his  death,  nor  were  they  in  any 
way  liable  to  her  for  the  same. 

Later,  to-wit,  on  the  30th  day  of  January,  1917,  a  claim  was  made 
by  Joe  Mozzali,  which  was  filed  with  this  Board  on  February  1, 
1917,  claiming  that  he  Avas  a  brother  of  the  deceased,  Frank  Moz- 
zali, and  that  he  had  been  depending  on  the  deceased  for  support 
at  the  time  of  the  accident.  This  claim  is  also  protested  by  the 
employer,  on  the  grounds  that  the  said  Joe  Mozzali  was  in  no  way 
dependent  on  the  deceased,  but  that  the  claimant  was  able  to  make 
more  money  working  at  his  trade  of  baker  and  hotel  chef  than  his 
deceased  brother,  Frank,  ever  made  at  mining.  It  is  also  set  up 
by  the  employer  that  Joe  Mozzali,  at  the  time  of  the  death  of  Frank, 
and  for  several  months  previous  to  that  time,  was  employed  by  the 
Western  Life  &  Casualty  Insurance  Co.,  in  New  Mexico,  as  a  so- 
licitor at  a  salary  of  $125.00  per  month,  and  expenses,  and  that  he 
was  so  employed  at  the  time  of  the  death  of  Frank  Mozzali,  and 
came  to  Butte  upon  receipt  of  a  telegram  from  the  claimant,  Cecilia 
Mozzali,  advising  him  of  the  death  of  his  brother,  Frank. 

Affidavits  were  filed  with  the  Board  in  support  of  the  claim  of 
Cecilia  Mozzali  by  several  parties,  but  the  employer  objected  to  the 
accepting  of  these  affidavits  as  proof,  and  a  hearing  was  held  at 
Butte,  on  Tuesday,  January  23,  1917,  and  continued  from  time  to 
time  until  concluded,  for  the  purpose  of  taking  testimony  in  support 
of  her  claim.  At  the  time  of  this  hearing  the  claim  of  Joe  Mozzali 
had  not  been  presented.  This  hearing  was  held  before  Mr.  W.  T. 
Bleick,  a  Notary  Public,  upon  the  stipulation  of  the  attorneys  for 
the  parties,  in  accordance  with  the  provisions  of  the  statute  govern- 
ing such  matters. 

At  this  hearing  it  was  admitted  by  the  claimant,  Cecilia  Mozzali, 
that  there  had  never  been  a  marriage  ceremony  performed  uniting 
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the  deceased,  Frank  Mozalli,  and  herself  in  marriage,  but  she  stated 
that  they  had  been  intimate,  and  lived  together  as  man  and  wife. 
It  was  also  admitted  by  Mrs.  Mozzali,  the  claimant,  that  on  Septem- 
ber 28,  1916,  she  was  married  in  Boulder,  Montana,  to  a  man  by 
the  name  of  Fred  Schmidt,  and  a  certified  copy  of  the  license,  with 
the  return  of  Matthew  Smith,  a  Justice  of  the  Peace,  who  performed 
the  ceremony  as  provided  by  the  laws  of  Montana.  In  view  of  this 
admission,  and  having  in  mind  the  provisions  of  Section  7  (b)  of 
the  Workmen's  Compensation  Act  of  Montana,  the  only  thing  be- 
fore the  Board,  so  far  as  the  claim  of  Mrs.  Cecilia  Mozzali  is  con- 
cerned, is  the  matter  of  the  payment  of  compensation  during  the 
period  from  August  3,  1916,  the  date  of  the  accidental  death  of  the 
said  Frank  Mozzali,  to  September  28,  1916,  the  date  of  the  marriage 
of  the  claimant  to  Fred  Schmidt.  Section  7  (b),  above  referred  to, 
reads  as  follows: 

"If  any  beneficiaries  or  major  or  minor  dependents  of  a  deceased  em- 
ployee die,  or  if  the  widow  or  widower  remarry,  the  right  of  such  bene- 
ficiary or  major  or  minor  dependent,  or  such  widow  or  widower,  to  com- 
pensation under  this  Act  shall  cease. ' ' 

If  compensation  is  awarded  to  the  claimant,  Cecilia  Mozzali,  it 
must  be  awarded  upon  the  strength  of  a  common  law  marriage, 
therefore  it  devolves  upon  this  Board  to  determine  from  the  facts 
in  the  case  whether  or  not  the  claimant  had  united  in  such  a  mar- 
riage with  the  deceased. 

In  the  direct  examination  of  Mrs.  Mozzali  at  the  hearing  held  in 
Butte,  a  transcript  of  which  is  on  file  in  this  office,  she  stated,  in 
answer  to  questions  put  to  her  by  Mr.  Griffin,  that  Frank  Mozzali 
and  she  lived  together  as  man  and  wife,  and  that  she  was  introduced 
by  Frank  to  others  as  his  wife,  among  others,  to  Julius  Otto,  Jack 
Love,  and  Joe  Mozzali,  as  well  as  to  some  people  in  Anaconda.  She 
admitted,  however,  on  cross  examination,  that  she  did  not  adopt  the 
name  of  Mozzali,  but  was  known  by  the  name  of  Mrs.  Batschi,  the 
name  of  a  former  husband,  now  deceased.  The  copy  of  the  mar- 
riage license  issued  to  the  claimant  and  Fred  Schmidt  also  shows 
the  name  of  the  woman  to  be  Cecilia  Batschi. 

It  appears,  further,  from  the  testimony,  that  Mrs.  Mozzali  con- 
ducted a  rooming  and  boarding  house,  and  also  conducted  a  liquor 
business  in  connection  with  her  establishment.  It  was  also  brought 
out  at  the  hearing,  and  admitted  by  the  claimant,  that  the  deceased, 
Frank  Mozzali  carried  a  life  insurance  policy  in  which  he  named 
the  claimant  as  beneficiary,  referring  to  her  as  "friend".  This  pol- 
icy, it  appears,  was  taken  out  by  the  deceased  in  the  fall  of  1915, 
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almost  two  years  after  the  time  that  the  said  Cecilia  Mozzali  and 
Frank  Mozalli  commenced  living  together,  which  was  in  January 
of  1914. 

The  claimant  stated,  in  answer  to  a  question  by  Mr.  Stivers,  "Now, 
Mrs.  Batschi,  is  there  any  proof  that  you  can  give  us  in  writing 
of  any  kind  to  show  that  yourself  and  Frank  Mozzali  were  man 
and  wife,  or  sustained  the  relation  of  man  and  wife?" 

A.  "Well,  of  course  I  told  you  there  was  no  priest  to  put  our 
hands  together,  but  we  were  happy  together  and  he  always  looked 
out  for  me." 

Q.  "Yes;  sometimes  people  are  happier  together  when  they  are 
not  married  than  if  they  are ;  we  will  not  argue  that.  I  want  legal 
proof.     Is  there  any  writing  or  legal  proof  that  you  have?" 

A.     "I  have  got  letters  from  him."      (Tr.  p.  22.) 

These  letters,  however,  were  not  introduced  in  evidence,  therefore, 
we  cannot  consider  them. 

The  testimony  of  Julius  Otto,  one  of  the  parties  to  whom  the 
claimant  states  she  was  introduced  as  the  wife  of  Frank  Mozzali, 
upon  examination  by  Mr.  Stivers,  shows : 

Q.  "I  will  ask  you  whether  or  not  you  ever  heard  the  deceased, 
Frank  Mozzali,  speak  to  or  call  Mrs.  Batschi  in  any  terms  that 
would  indicate  that  they  were  married?" 

A.  "Well,  no.  As  far  as  1  ever  could  hear  down  there,  it  was 
either  'Mother'  or  'Batschi';  just  the  way  he  used  to  call  her  if 
he  wanted  anything." 


'How  about  the  rest  of  the  boys  in  the  house?" 

'That  is  the  way  we  all  called  her." 

'You  all  called  her  Mother  or  Batschi?" 

'Yes,  sir." 

'His  address  to  her  was  no  different  from  anybody  else's?" 

'No,  sir." 

'And  hers  to  him  was  no  different  from  anybody  else's?" 

'No  different  from  what  I  know  only  she  used  to  call  him 

'What  did  she  call  you?" 

'Julius." 

'She  called  all  you  boys  by  your  first  names?" 

'Yes,  sir." 

'And  you  called  her  Mother  or  Batschi?" 

'Yes,  sir." 

"Did  you  have  any  knowledge  at  all,  or  did  you  ever  hear 
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A.  "No,  sir,  I  never  did,  that  is,  as  far  as  I  know.  I  knew  they 
was  never  married,  and  that  is  the  reason  we  never  used  to  think 
nothing  of  it.  We  used  to  call  her  Cecilia  Batschi.  Frank  was  tend- 
ing bar  at  the  present  time  there,  and  if  he  wanted  anything  he 
would  go  in  the  office  and  get  it." 

The  witness  further  testified  that  Mrs.  Mozzali  was  never  intro- 
duced to  him  as  the  wife  of  Frank  Mozzali. 

John  M.  Love,  another  man  to  whom  the  claimant  stated  she  had 
been  introduced  as  the  wife  of  Frank  Mozzali,  stated  that  he  did  not 
know  anything  about  any  relations  that  existed  between  Mrs. 
Batschi  and  Frank  Mozzali,  and  had  never  heard  them  refer  to 
each  other  as  husband  and  wife.  He  stated  that  he  was  boarding  at 
Mrs.  Batschi 's  place,  but  that  he  had  never  heard  Frank  address 
the  claimant  as  his  wife,  or  in  any  other  way  than  "Mother"  or 
"Batschi"  or  "The  Old  Woman",  the  same  as  he  would  call  her, 
or  the  same  as  any  the  rest  of  the  boarders  would  address  her. 

The  testimony  of  Joe  Mozzali  was  not  taken. 

OPINION 

The  Revised  Codes  of  Montana,  1907,  Sec.  3607,  says: 

"Marriage  is  a  personal  relation  arising  out  of  a  civil  contract,  to 
which  the  consent  of  parties  capable  of  making  it  is  necessary.  Consent  alone 
will  not  constitute  marriage ;  it  must  be  followed  by  a  solemnization,  or 
by  mutual  and  public  assumption   of  the  marital  relation. ' ' 

We  believe  that  there  is  no  doubt  but  that  common  law  marriages 
are  considered  in  Montana  to  be  legal,  providing  they  are  entered 
into  with  a  view  of  marriage,  and  not  concubinage,  and  providing 
the  other  elements  are  present,  such  as  reputation  and  holding  out 
of  one  by  the  other  as  husband  or  wife.  Soyer  vs.  Great  Falls 
Water  Company,  15  Mont.  1;  37  Pac.  838.  O'Malley  vs.  O'Malley, 
46  Mont.  549;  129  Pac.  501.  See  also,  in  Re  Ruffino,  116  Cal.  304; 
48  Pac.  127;  Shorten  vs.  Judd,  60  Kan.  73;  55  Pac.  286.  State  vs. 
Bittick,  103  Mo.  183 ;  15  S.  W.  325. 

There  must,  however,  be  a  clear  and  sufficient  promise  or  agree- 
ment. McKenna  vs.  McKenna,  180  111.  577;  54  N.  E.  641.  In  this 
case,  although  the  parties  had  sexual  intercourse  frequently,  they 
did  not  assume  the  marital  relation,  and  she  did  not  adopt  his 
name  for  four  or  five  years  after  the  first  intercourse  was  had. 
The  court  held  that  there  was  no  assumption  of  the  marital  rela- 
tions so  as  to  create  the  status  of  man  and  wife. 

In  Clancy  vs.  Clancy,  66  Mich.  202;  33  N.  W.  889,  there  was  a 
contract,  or  agreement,  that  the  parties  would  live  together  as  man 
and  wife,  which  agreement  was  signed  by  both  parties  in  the  pres- 


194  BOARD  DECISIONS 

ence  of  witnesses.    In  spite  of  this  it  was  held  by  a  majority  of  the 

court  that  no  common  law  marriage  existed.     Sherwood,  J.,  in  his 

opinion  says : 

' '  There  is  really  nowhere  in  the  record  anything  indicating  that  the 
defendant  ever  did  or  intended  to  recognize  the  complainant  as  his  lawful 
wife,  or  that  she  ever  intended  to  recognize  him  as  her  lawful  husband, 
except  what  appears  in  her  allegations  of  marriage,  and  in  the  contract 
signed  by  the  parties.  The  allegation  of  marriage,  however,  amounts  to 
nothing,  unless  the  agreement  signed  by  the  parties,  and  hereinbefore  given, 
shall  be  found  to  constitute  a  valid  marriage  contract,  for  the  reason  that 
her  allegations  are  based  upon  the  fact  that  that  instrument  contains  such 
a  contract.  There  is  no  averment  in  the  complaint  or  petition  that  the 
parties  had  any  interview  upon  the  subject  and  entered  into  a  contract  of 
marriage,  and  made  the  written  agreement,  presented  as  evidence  of  it,  but 
both  the  complaint  and  petition  assert  that  the  parties  were  married  by 
the  written  agreement.  This  agreement,  when  examined  and  analyzed,  will 
be  found  to  provide  only  for  a  concubinage  intercourse  between  the  parties. 
It  does  not  in  terms  purport  to  be  a  marriage  agreement,  nor  an  agreement 
to  live  together  as  husband  and  wife.  It  also  expressly  repudiates  all  prop- 
erty rights  arising  from  such  relation.  In  no  view  that  we  have  been  able 
to  take  of  this  instrument  can  it  be  regarded  as  a  valid  contract  of  any 
kind,  and  no  rights  can  be  claimed  by  either  party  thereunder. ' ' 

In  Soper  vs.  Halsey,  85  Hun   (N.  Y.)   464;  33  N.  Y.  Suppl.  105, 

Dwight,  P.  J.,  in  delivering  the  opinion,  said : 

"During  the  last  ten  years  of  his  father's  life,  Elmer  maintained  rela- 
tions with  a  woman  named  Tallman,  which  the  court  at  special  term  finds 
constituted  marriage,  within  the  meaning  of  the  testamentary  provision 
in  question.  This  finding  we  regard  as  altogether  unsupported  by  the 
evidence.  There  was  never  any  marriage  ceremony  nor  any  contract  of 
marriage.  There  was  no  agreement  to  live  together  as  husband  and  wife, 
but  only  to  live  together.  He  had  never  held  the  woman  out  to  the  world 
as  his  wife,  nor  was  she  reputed  to  be  such,  but  the  general  reputation  was 
to  the  contrary.  The  facts  were  not  such  as  to  constitute  the  relation  of 
marriage  in  the  eye  of  the  law,  and  clearly  they  did  not  constitute  that 
relation  within  the  intention  of  the  testator,  because,  with  the  facts  well 
known  to  him,  he  makes  the  provision  in  question  for  his  son,  to  continue 
so  long  as  he  '  shall  remain '  unmarried. ' ' 

The   agreement,   however,   may  be   implied   and   need   not   be   an 

express  agreement. 

In  Adger  et  al.  vs.  Ackerman  et  al.,  115  Fed.  124;  52  C.  C.  A. 

568,  it  was  held : 

(We  quote  from  the  syllabus)  "While  A.  was  the  husband  of  one  woman 
he  established  an  illicit  relation,  in  1889,  with  B.,  another  woman,  and 
from  that  time  they  cohabitated  and  treated  each  other  as  husband  and  wife. 
They  declared  themselves  to  be  such,  and  their  general  reputation  among 
their  joint  acquaintances  was  that  of  married  persons.  In  November,  1890, 
A. 's  wife  procured  a  divorce  and  $25,000  alimony  from  him  without  any 
objection  on  his  part.  On  September  2,  1892,  B.  bore  him  a  son.  On 
October  4,  1892,  a  ceremony  of  marriage  between  them  was  conducted. 
A.  always  recognized  and  treated  the  boy  as  his  child.  From  the  inception 
of  their  relation  they  manifested  a  desire  and  intention  for  a  matrimonial, 
rather  than  a  meretricious,  union.  Held,  there  was  a  common-law  marriage 
between  A.  and  B.  immediately  after  the  divorce.  (Syllabus  by  the  Court.)  " 

In  this  case,  however,  it  will  be  noticed  that  these  parties  treated 
each  other  as  husband  and  wife,  declared  themselves  to  be  such, 
and  their  general  reputation  among  their  joint  acquaintances  was 
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that  of  married  persons.     A  child  was  born  from  this  relation,  and 

was  treated  by  the  father  as  his  child.     In  the  case  before  us,  the 

witnesses  testified  that  they  had  never  seen  Frank  Mozzali  treat 

the  claimant   any  different  from  what  she  was  treated  by  others 

who  were  staying  at  her  place;  that  he  called  her  "Batschi"  or 

"Mother",  and  such  names  as  that,  the  same  as  she  was  called  by 

all  the  other  boarders. 

In  Hooper  vs.  McCaffery  et  al,  83  111.  App.  341,  the  court  held : 

(Quoting  from  the  syllabus)  "However  well  it  may  be  understood  by 
others,  that  persons  living  together  as  man  and  wife  are  such,  yet  unless  it 
be  so  understood  and  consented  to  by  the  parties  themselves,  the  marriage 
relation  between  them  does  not  exist.  Sexual  relationship,  when  in  fact 
meretricious,  and  so  understood  by  the  parties,  ought,  in  consideration  for 
the  safety  of  society  and  the  repose  of  property,  not  to  be  held  to  be 
matrimonial. ' ' 

Can  it  be  said  that  Frank  Mozzali  and  the  claimant  understood 
that  they  were  husband  and  wife?  The  fact  that  the  deceased  took 
out  a  life  insurance  policy  in  favor  of  the  claimant  almost  two 
years  after  the  commencement  of  illicit  relations,  or  sexual  rela- 
tions, would  certainly  tend  to  show  that  they  had  no  such  intention, 
as  does  also  the  further  fact  that  when  the  claimant  made  applica- 
tion for  a  license  to  wed  Fred  Schmidt  she  gave  her  name  as  Ce- 
cilia Batschi. 

"A  marriage  can  not  arise  from  mere  cohabitation  of  two  persons  who 
are  generally  reputed  to  be  man  and  wife,  although  such  cohabitation  and 
repute  are  regarded  as  circumstantial  evidence  of  an  agreement  by  which 
the  parties  have  entered  into  the  relation  of  husband  and  wife,  and  may 
raise  a  presumption,  although  not  a  conclusive  one  of  marriage. ' '  36  Cyc. 
840. 

The  Pennsylvania  Workmen's  Compensation  Board  in  an  opinion 

rendered  by  that  body  January  25,  1917,  held : 

"The  question  is  whether  the  claimant  is  the  lawful  wife  of  the  em- 
ployee. Her  testimony  as  to  cohabitation  was  clear,  positive  and  uncon- 
tradicted, but  proof  of  cohabitation  is  not  sufficient.  It  is  necessary  also 
to  prove  reputation  of  marriage.  There  is  not  competent  evidence  that  the 
parties  ever  entered  into  a  contract  of  marriage.  The  referee 's  disallow- 
ance of  compensation  is  affirmed  and  the  appeal  dismissed. ' ' 

In  Laurence  vs.  Laurence,  164  111.  367;  45  N.  E.  1071,  the  court 
said : 

(From  the  syllabus)  "Marriage  will  sometimes  be  presumed  from  co- 
habitation; but  such  presumption  may  be  overcome,  as  cohabitation  may  be 
meretricious   as  well  as   matrimonial. ' ' 

.  "Proof  of  those  circumstances  which  almost  universally  attend  the  mar- 
riage estate,  or  which  are  always  expected  to  attend  it,  is  highly  important 
in  attempting  to  establish  a  marriage  without  ceremony. ' ' 

And  again,  in  the  body  of  the  opinion: 

' '  Each  case  must  depend  upon  its  own  facts  and  attending  circumstances. 
Those  circumstances  or  shadows  which  usually  attend  the  lives  of  those 
who  have  assumed  the  marriage  relation  are  important  in  determining  the 
question  of  whether  a  marriage  does  or  does  not  exist.     The  conduct  and 
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bearing  of  the  parties  are  regarded  by  their  friends  and  relatives  and  by 
those  with  whom  they  associate.  Introducing  each  other  as  husband  and 
wife,  and  holding  each  other  out  to  the  world  as  such,  are  circumstances  of 
more  or  less  weight,  as  they  have  relation  to  the  length  of  time  the  parties 
have  lived  together,  and  the  like.  These  are  circumstances  or  shadows  which 
we  know,  by  observation,  almost  universally  attend  the  married  state  and 
are  always  expected  to  attend  it,  and  their  presence  or  absence  is  highly 
important  in  determining  whether  a  marriage  without  ceremony  has  been 
entered  into.  To  ignore  them  Avould  open  the  door  to  fraud  and  imposi- 
tion, invite  perjury,  threaten  the  legitimacy  of  children  and  the  rights  of 
heirs,  and  endanger  the  social  fabric  which  rests  on  the  institution  of 
marriage.  Marriage  will  sometimes  be  presumed  from  cohabitation.  But 
this  presumption  may  be  overcome,  as  cohabitation  may  be,  and  frequently 
is,  meretricious  as  well  as  matrimonial. ' ' 

In  Hemminway  vs.  Miller,  87  Minn.  123 ;  91  N.  "W.  428,  the  testi- 
mony of  a  number  of  witnesses  was  offered  to  show  that  the  woman 
had  been  introduced  by  the  man  as  his  wife,  while  others  stated 
they  knew  her  as  the  man's  niece.  To  establish  the  marriage  con- 
tract the  appellant  relied  upon  her  testimony  that  they  had  con- 
tinuously cohabitated  together  for  a  period  of  six  years  immedi- 
ately prior  to  the  death  of  Mr.  Forrest,  and  further,  upon  the  ex- 
press admissions  and  declarations  by  the  deceased  to  the  effect 
that  the  appellant  was  his  Avife,  and  that  the  marriage  relation 
existed  between  them.  There  was  no  attempt  to  establish  the  fact 
of  marriage  by  general  repute,  or  reputation,  and  it  is  conceded 
by  appellant  that  there  is  no  evidence  in  the  case  to  establish  any 
such  general  reputation.     The  court  said : 

"In  this  case  we  have  the  appellant's  own  testimony  of  the  fact  that 
she  cohabitated  with  Mr.  Forrest  continuously  for  six  years.  But  she  ad- 
mitted that  during  that  time  she  passed  as  his  niece,  was  known  by  her 
maiden  name,  and  that  their  true  relations  were  kept  from  the  knowledge 
of  the  people  with  whom  they  lived.  While  it  is  not  necessary  to  go  so 
far  as  to  say  that  this  condition  raised  the  presumption  that  their  relations 
were  illegitimate,  it  certainly  does  not  establish  a  presumption  that  the 
relation  was  matrimonial.  Therefore,  to  give  appellant  all  that  can  be 
conceded,  no  presumption  will  be  drawn  either  one  way  or  the  other  from 
the  mere  fact  of  cohabitation,  as  testified  to  by  her." 

' '  The  result  we  have  arrived  at  is  most  unfortunate  for  appellant.  Ac- 
cording to  the  testimony  of  witnesses  and  the  circumstances  surrounding 
the  case,  it  appears  that  she  believed  she  had  entered  into  marriage  rela- 
tions with  Mr.  Forrest,  and,  having  been  faithful  to  him,  and  nursed  him 
through  his  last  illness,  it  is  a  great  hardship  that  she  has  been  unable  to 
establish  the  fact  of  the  marriage,  contract.  But  the  rules  of  law  cannot  be 
changed  to  suit  the  exigencies  of  this  particular  case  simply  because  the 
parties  have  acted  in  good  faith. ' ' 

In  Williams  et  al  vs.  Herrick  et  al,  21  R.  I.  401;  43  Atl.  1036; 
79  Am.  St.  Rep.  809,  we  find : 

(From  the  syllabus)  "In  order  to  constitute  evidence  from  which  a 
marriage  may  be  inferred,  the  origin  of  the  cohabitation  must  have  been 
consistent  with  a  matrimonial  intent,  and  the  cohabitation  must  have  been 
of  such  a  character,  and  the  conduct  of  the  parties  such,  as  to  lead  to  the 
belief  in  the  community  that  a  marriage  existed,  and  thereby  to  create  the 
reputation  of  a  marriage. 

' '  To  prove  a  marriage  by  cohabitation  and  reputation,  the  reputation 
must  be  general  and  uniform. ' ' 
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It  was  held  in  Eldred  et  al  vs.  Eldred,  97  Va.  606  •  34  S.  E.  477 : 

"Reputation,  to  prove  a  marriage,  must  be  founded  on  general,  not  di- 
vided or  singular,  opinion;  and,  if  reputation  is  divided,  it  is  no  evidence 
at  all." 

"The  reputation  which  raises  a  presumption  of  marriage  must  be  gen- 
eral and  consistent,  and  must  rest  on  proof  showing  a  free  consent  to 
marry. ' '  Powers  vs.  Charmbury  's  Exr  's.  35  La.  Ann.  630 ;  34  Cent.  Di- 
gest,   61. 

It  is  also  held  in  Bicking's  Appeal,  2  Brewster's  Reports  (Pa.) 
202,  that  where  a  man  merely  lodged  in  a  woman's  boarding  house 
it  was  not  sufficient  cohabitation  to  establish  a  common  law  mar- 
riage. 

In  Re  Smith,  3  Lack.  Leg.  N.,  122,  where  the  parties  transacted 
business  as  if  single,  it  was  held  that  no  common  law  marriage 
existed. 

The  woman  must  be  recognized  as  a  wife  in  the  place  where  the 
parties  reside. 

Davis  vs.  Orme,  36  Ala.  540;  Jones  vs.  Hunter,  2  La.  Ann.  254;  Common- 
wealth vs.  Omohundro,  2  Brewster's  Eeports  (Pa.)  298;  Badger  vs.  Badger, 
88  N.  Y.  546;  42  Am.  Eep.  263;  Hinckley  vs.  Ayers,  105  Cal.  357;  38  Pac. 
735. 

In  Commonwealth  vs.  Stump,  53  Pa.  St.  132;  91  Am.  Dec.  198,  it 
was  said:  "Reputation  consists  of  the  speech  of  the  people  who 
have  an  opportunity  to  know  the  parties;  to  be  proved  by  them, 
and  not  by  the  wife."  General  reputation  can  not  be  proved  by  the 
testimony  of  the  parties. 

In  view  of  the  facts  brought  out  at  the  hearing  held  in  this  case 
in  Butte,  showing  that  the  claimant  was  not  generally  known  as 
the  wife  of  Frank  Mozzali,  deceased,  by  those  who  were  most  in- 
timately associated  with  the  parties ;  that  the  deceased  took  out  a 
life  insurance  policy  for  the  benefit  of  the  claimant  in  which  he 
described  her  as  a  "friend";  and  the  further  fact  that  the  claimant, 
by  her  own  admission  in  applying  for  a  license  to  wed  Fred  Schmidt, 
gave  her  name  as  Cecilia  Batschi,  and  not  Cecilia  Mozalli,  we  do  not 
believe  a  common-law  marriage  has  been  established  in  this  case. 
There  has  certainly  been  no  reputation  of  a  general  nature  that 
the  parties  were  husband  and  wife  shown.  A  sort  of  cohabitation 
has  been  shown  by  the  admission  of  the  claimant,  but  that  co- 
habitation, we  are  inclined  to  consider  as  an  illicit  one  and  not  a 
matrimonial  cohabitation. 

This  is  the  first  opinion  which  this  Board  has  been  called  upon 
to  render  on  this  subject.  We  realize  that  the  line  must  be  drawn 
closely.  Where  there  is  a  common-law  marriage  actually  existing 
the  wife  and  children  should,  by  all  means,  receive  compensation, 
since  they  were  depending  upon  the  earnings  of  the  deceased  for 
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support  just  as  much  as  if  there  had  been  a  ceremonial  marriage. 
However,  great  care  must  be  exercised  not  to  allow  the  law  to  be 
imposed  upon  and  thereby  defeat  its  very  purpose.  Each  case  must 
be  decided  upon  its  own  merits.  In  this  case,  we  believe  that  the 
claim  must  be  denied. 

The  claim  of  Joe  Mozzali,  the  brother  of  the  deceased,  presents 
little  difficulty,  for  the  reason  that  he  has  not  furnished  the  proof 
called  for  by  this  Board  to  establish  dependency.  The  claim  was 
made  out  on  the  30th  of  January,  1917,  and  filed  with  the  Board 
on  February  1,  1917 — just  before  the  expiration  of  the  statute  of 
limitations.  The  Board  addressed  a  letter  to  the  claimant,  Mr. 
Mozzali,  on  February  3rd,  requesting  him  to  advise  the  Board  as  to 
his  age  and  to  furnish  reasons  in  support  of  his  claim  that  he  was  a 
dependent  upon  his  brother  for  support,  at  the  time  of  his  brother's 
death.  This  was  necessary,  because  in  the  claim  filed  by  Joe  Moz- 
zali he  neglected  or  omitted  to  answer  the  questions  regarding  his 
means  of  livelihood,  or  source  of  income,  at  the  time  of  his  brother's 
death.  This  letter,  written  on  February  3rd,  requesting  the  infor- 
mation, as  stated,  was  duly  mailed  to  the  address  given  by  the 
said  Joe  Mozzali,  but  no  reply  was  received  to  same. 

Section  6  (n)  of  the  Montana  Workmen's  Compensation  Act  reads 

as  follows : 

"  'Minor  dependent'  means  if  there  be  no  beneficiary  as  defined  in 
Section  6  (1),  and  if  there  be  no  major  dependent  as  defined  in  Section 
6  (m),  the  brothers  and  sisters,  if  actually  dependent  upon  the  decedent 
at  the  time  of  his  injury." 

Section  7  (a)  of  the  Act,  reads  in  part  as  follows: 

"In  computing  compensation  to  children  and  to  brothers  and  sisters, 
only  those  under  sixteen  years  of  age,  or  invalid  children  over  the  age  of 
sixteen  years   shall   be  included " 

From  the  foregoing,  it  is  evident  that  before  Joe  Mozzali  can  be 
considered  a  dependent  under  the  language  of  the  statute,  five 
things  must  occur : 

(1)  There  must  be  no  beneficiaries. 

(2)  There  must  be  no  major  dependents. 

(3)  He  must  have  been  actually  dependent  upon  the  brother. 

(4)  The  dependency  must  have  existed  at  the  time  of  the  broth- 
er's injury. 

(5)  He  must  be  either  under  the  age  of  sixteen,  or  an  invalid 
over  the  age  of  sixteen. 

The  investigation  of  the  Board  clearly  shows  that  conditions  1 
and  2  have  been  complied  with,  but  conditions  3,  4  and  5  have  not 
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been  established,  or  any  attempt  made  by  claimant  to  submit  proof 
or  data  of  any  kind,  that  might  have  any  tendency  to  establish  any 
one  of  the  three  conditions  that  are  vital  to  his  claim. 

The  investigations  conducted  by  the  Board  disclose  the  fact  that 
Joe  Mozzali,  the  claimant,  is  over  the  age  of  sixteen  years  and  that 
he  is  not  an  invalid.  Neither  was  he  dependent  upon  the  brother 
at  the  time  of  decedent's  injury.  On  the  contrary  the  evidence  ad- 
duced, discloses  that  for  the  past  number  of  years,  Joe  Mozzali 
earned  more  money  each  year  and  had  a  larger  income  each  month, 
than  the   decedent. 

The  Board,  failing  to  receive  a  reply  from  Joe  Mozzali  to  the 
letter  addressed  to  him  on  February  3rd,  communicated,  on  Feb- 
ruary 15th,  with  Mr.  Joseph  Griffin,  attorney  for  the  claimant, 
asking  what  further  steps  he  intended  to  take  in  support  of  the 
claim  of  Joe  Mozzali.  He  replied  under  date  of  February  17th 
that  he  did  not  know  that  there  was  any  further  action  that  he 
could  take  before  the  Board,  outside  of  filing  the  claim. 

On  April  24th,  the  Anaconda  Copper  Mining  Company  filed  a 
statement  from  the  Western  Life  and  Casualty  Company,  the  em- 
ployers of  the  claimant,  Joe  Mozzali,  stating  that  in  his  capacity 
as  agent  for  the  company  in  question,  he  had  earned  an  average 
of  $143.50  per  month,  from  December,  1915,  to  July,  1916,  inclusive, 
and  that  June  and  July,  the  amount  paid  him  for  services  aggre- 
gated $276.00.  As  his  brother  met  death  on  August  3rd,  the  evi- 
dence is  clear  that  Joe  Mozzali  was  self-supporting  and  in  fact  earn- 
ing more  than  the  brother,  of  whom  he  claims  to  be  a  dependent. 

The  statement  of  the  Western  Life  and  Casualty  Company  was 
submitted  on  April  24th  to  Mr.  Joseph  Griffin,  attorney  for  Joe 
Mozzali,  and  as  no  reply  was  received  to  same,  his  attention  was 
again  called  to  the  matter  of  May  14th  and  on  May  15th,  he  replied 
to  the  effect  that  he  had  seen  Mozzali  and  asked  him  regarding 
his  connection  with  the  Western  Life  and  Casualty  and  that  he 
had  nothing  to  say  in  the  case,  further  than  that  Joe  Mozzali  said 
the  statement  was  untrue,  but  that  as  far  as  the  claimant  was 
concerned,  as  well  as  he,  the  attorney,  the  Board  could  take  any 
action  in  the  matter  that  it  saw  fit,  as  they  had  nothing  further  to 
offer,   or  present. 

The  interpretation  of  the  courts,  placed  upon  the  term  "depend- 
ency", as  used  in  the  Montana  statute,  is  to  the  effect  that  it  means 
dependent  for  the  ordinary  necessaries  of  life,  and  means  one  who 
looks  to  another  for  support,  or  help. 

From  a  consultation  of  the  authorities  the  Board  is  of  the  opinion 
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that  the  intent  of  the  Legislature  of  Montana,  in  creating  Section 
6  (n)  of  the  Workmen's  Compensation  Act  was  that  there  must  be 
an  actual  dependency  shown — that  is,  an  actual  contribution  having 
been  made  at  or  near  the  time  of  the  accident,  or  at  a  time  suffi- 
ciently near  the  time  of  the  happening  of  the  accident,  to  show  that 
the  claimant  was,  or  had  been,  reasonably  prior  thereto,  depending 
upon  the  contributions  of  the  deceased,  for  support. 

In  the  case  of  the  claim  of  Joe  Mozzali,  the  investigations  con- 
ducted by  the  Board,  disclose  a  condition  that  does  not  justify  the 
Board  in  believing  that  the  decedent  contributed  any  amount  what- 
ever, to  the  support  or  maintenance  of  the  claimant,  as  contemplated 
by  the  Compensation  Law.  It  is  the  judgment  of  the  Board  that 
it  is  not  the  intent  of  the  Workmen's  Compensation  Act  that  com- 
pensation should  be  awarded  in  cases  such  as  the  two  now  under 
consideration. 

Therefore,  the  claim  for  compensation  made  by  Mrs.  Cecilia  Moz- 
zali, is  denied,  due  to  the  fact  that  she  has  failed  to  establish  or 
submit  proof  showing  that  she  was  either  the  legal  wife  or  the 
common  law  wife  of  decedent,  at  the  time  of  his  injury,  as  is  re- 
quired by  the  provisions  of  the  Workmen's  Compensation  Act,  and 
further  that  she  was  not  a  beneficiary,  within  the  meaning  of  the 
Compensation  Act,  of  the  decedent,  and  has  no  claim  for  compen- 
sation, of  any  kind. 

It  is  also  the  judgment  of  the  Board  that  the  claim  for  compensa- 
tion made  by  Joe  Mozzali,  as  a  minor  dependent  of  the  decedent, 
should  be  denied,  due  to  the  fact  that  the  claimant  has  failed  to 
prove  or  substantiate  in  any  particular  the  claim  made  that  he 
was  a  dependent  of  the  decedent,  as  provided  for  in  the  Workmen's 
Compensation  Act.  Therefore,  his  claim  for  compensation  is  like- 
wise denied. 

Done  at  Helena,  Montana,  this  15th  day  of  July,  A.  D.  1917. 


NILS  AAMODT,  Claimant,  v.  AETNA  LIFE  INSURANCE   COM- 
PANY, CLIFTON,  APPLEGATE  &  TOOLE. 

CLAIM   173-B-2. 

Hernia  Recurrence. 

HELD,  that  a  recurrence  of  hernia  after  one  operation  is  a  continuance  of  old 
injury  and  not  a  second  accident. 

The  facts  in  this  case,  related  by  F.  H.  Field,  adjuster  for  the 
insurance  company,  and  admitted  by  claimant,  Nils  Aamodt,  and 
revealed  by  the  record  on  file,  are  substantially  as  follows: 

Nils  Aamodt  was  employed  by  Clifton,  Applegate  &  Toole  (whose 
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liability  is  insured  by  the  Aetna  Life  Insurance  Company)  previous 
to  August  26th,  1916,  as  a  cook. 

That  on  August  26th  while  lifting  a  large  kettle  of  vegetables 
from  the  stove,  he  sustained  an  accidental  injury,  the  same  being 
a  double  inguinal  hernia ;  that  this  injury  was  accompanied  by 
pain ;  that  he  immediately  notified  his  employer ;  that  he  had  never 
before  had  such  an  injury  and  that  he  elected  to  be  operated  on, 
in  accordance  with  Section  16  (j)  of  the  Workmen's  Compensation 
Act. 

He  was  taken  to  St.  Ann's  Hospital  at  Anaconda  and  operated 
on  by  Dr.  J.  F.  Spelman.  This  operation  was  successful  and  the 
patient  was  discharged  as  cured  after  remaining  in  hospital  for 
24  days. 

On  September  17th,  Aamodt  was  given  work  by  his  former  em- 
ployer. This  work  was  merely  to  supervise  the  cooking  and  not  to 
consist  of  any  heavy  lifting  or  other  work  that  required  much  ex- 
ertion; that  Dr.  Spelman  had  advised  in  instructions  given  to  pa- 
tient that  he  must  remain  in  bed  for  three  weeks ;  that  he  should 
refrain  from  any  but  the  lightest  kind  of  work  for  three  months, 
and  that  for  the  succeeding  three  months,  from  all  work  that  would 
have  a  tendency  to  produce  a  recurrence  of  the  trouble. 

The  Insurance  Company  paid  for  the  operating  fee  of  $50.00,  as 
provided  in  Section  16  (j)  of  the  Compensation  Act,  and  tendered 
the  injured  compensation  from  September  the  10th,  1916,  to  Sep- 
tember the  19th,  1916,  the  same  being  the  time  from  the  date  of 
the  accident  to  the  time  the  injured  returned,  in  an  effort  to  do 
light  work.  This  was  in  an  amount  of  $13.35  and  was  not  accepted 
by  the  claimant.  That  two  weeks  thereafter  the  employing  company 
got  through  with  that  particular  job  and  had  no  further  "light 
work"  for  Aamodt  to  do  and  he  was  laid  off.  Thereafter,  he  was 
unable  to  perform  any  labor  such  as  he  had  been  accustomed  to  and 
could  find  no  lighter  work  such  as  the  doctor  prescribed,  and  on 
December  the  8th,  1916,  filed  Avith  the  Industrial  Accident  Board,  a 
claim  for  compensation  from  the  time  he  had  ceased  to  work. 

That  the  Insurance  Company  thereafter  paid  him  compensation 
from  October  the  3rd  up  to  February  the  6th,  1917,  making  in  all 
twenty  weeks  or  two  hundred  ($200.00)  dollars,  total  compensation 
paid. 

On  January  the  26th,  1917,  the  Defendant,  Insurance  Company, 
had  Aamodt  examined  by  Dr.  M.  C.  Smetters  of  Butte,  who  re- 
ported that  he  found  the  operation  of  August  26th,  1916,  had  re- 
sulted in  a  permanent  cure,  and  the  only  question  was  as  to  the 
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time  the  patient  should  refrain  from  heavy  lifting  after  such  an 
operation.  He  stated  from  his  experience,  a  period  of  six  months 
should  elapse  before  an  individual,  who  has  had  this  operation, 
should  perform  his  usual  work.  Thereafter  Aamodt  sought  em- 
ployment and  up  to  April  the  10th,  1917,  was  unable  to  procure 
any  work  that  he  could  do. 

That  he  still  had  a  tenderness  in  the  region  of  the  operation  and 
was  afraid  to  undertake  his  customary  labor. 

On  April  the  10th,  he  secured  a  position  as  dishwasher  with  the 
Gregson  Springs  Hotel  Company ;  that  while  in  this  employment, 
he  sustained  there  a  new  rupture  or  a  reoccurrence  of  the  old  one, 
which  continues  up  to  the  present  time,  and  has  resulted  in  total 
disability. 

The  insurance  company  was  duly  notified  of  this  fact  and  refused 
to  accept  this  liability  for  Aamodt 's  disability,  basing  their  objec- 
tions on  the  examination  of  Dr.  Smetters  and  the  assumption  that 
this  was  either  a  new  accident  or  that  Aamodt  was  predisposed  by 
nature  to  hernia — that  this  was  a  disease  and  not  the  result  of  the 
accident. 

Under  examination,  Mr.  Aamodt  advised  that  he  was  47  years 
of  age ;  that  he  had  never  been  troubled  with  hernia,  or  any  appear- 
ance of  hernia,  before  this  accident  of  August  the  26th ;  that  his 
work  for  the  Gregson  Springs  Hotel  Company  was  mostly  standing 
on  his  feet  washing  dishes ;  that  he  could  not  attach  the  reoccur- 
rence of  hernia  to  any  new  accident  he  had  had.  That  his  present 
condition  was  a  reoccurrence  of  his  former  rupture  on  the  right  side. 

Mr.  Field  admitted  that  his  company  was  carrying  the  liability 
of  the  Gregson  Springs  Hotel  Company  as  well  as  of  Clifton,  Apple- 
gate  &  Toole,  and  that  if  this  was  a  new  accident  and  a  new  injury 
arising  out  of  the  employment  of  Aamodt,  by  the  Gregson  Springs 
Hotel  Company,  his  company  was  liable  therefor. 

Neither  Mr.  Field  or  Mr.  Aamodt  could  agree  that  a  new  accident 
had  occurred.  Mr.  Aamodt  was  unable  to  associate  any  particular 
time  wherein  he  had  received  a  new  accident  yet  the  reoccurrence 
of  his  former  trouble  had  happened. 

Nevertheless,  Mr.  Field  offered  to  pay  Aamodt  $160.00  for  a  new 
operation  providing  this  would  be  in  full  of  all  compensation  what- 
soever. This  proposition  Aamodt  would  not  agree  to  but  did  make 
a  counter-offer  to  accept  $450.00  with  an  operating  fee  of  $150.00 
as  a  full  settlement,  this  amount  being  about  six  months  compensa- 
tion in  advance,  in  addition  to  the  operating  fee. 

The   Board,   after  fully   investigating,   found   that   there   was  no 
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evidence  of  a  new  accident  as  neither  party  could  assign  a  time, 
place  or  circumstance  for  such  an  event.  That  inasmuch  as  there 
was  no  evidence  sustaining  the  contention  of  Mr.  Field,  that  Aamodt 
was  predisposed  to  hernia ;  and  that  he  had  tacitly  admitted  his 
company's  liability  by  offering  to  pay  $160.00  in  settlement  for 
the  present  disability  of  Aamodt ;  and  in  further  consideration  of 
the  probable  fact  that  Aamodt  had  begun  to  work  before  he  should 
have  done  so,  decided  that  his  present  disability  was  a  reoccurrence 
of  the  former  injury  and  was  the  result  of  the  accident  which  hap- 
pened to  him  on  August  the  26th,  1916. 

The  Board,  thereupon,  directed  and  ordered  that  compensation 
be  paid  Aamodt  from  the  date  of  the  last  payment  to  the  present 
time  (except  such  time  as  Aamodt  worked  for  the  Gregson  Springs 
Hotel  Company)  and  continue  to  make  payments  to  the  said  Aamodt 
as  long  as  disability  existed,  limited  by  the  maximum  time  provided 
in  Section  16  (a)  of  the  Workmen's  Compensation  Act. 

IT  WAS  SO  ORDERED. 

Done  at  Helena,  Montana,  this  18th  day  of  July  A.  D.  1918. 


PETER  Z.   SAMARD,   Claimant,  v.   AETNA   LIFE    INSURANCE 
COMPANY,  Insurer. 

CLAIM   266-B-3. 
Accident  Arising  Out  of  and  in  Course  of  Employment. 

HELD,  that  an  injury  sustained  by  an  employee  who  was  not  performing  his 
regular  duty  as  a  miner  but  who  was  gathering  and  cutting  firewood  for  the 
purpose  of  maintaining  a  fire  in  the  bunkhouse  where  he  and  other  employees 
were  obliged  to  dry  their  clothes,  is  an  accident  ' '  arising  out  of  and  in  course 
of  the  employment. ' ' 

Peter  Z.  Samard  was  accidentally  injured  on  October  17th,  1917, 
while  in  the  employ  of  the  Boston  and  Corbin  Mining  Company. 
The  injury  was  inflicted  through  the  agency  of  a  swinging  saw  in 
the  bunk  house  against  which  the  employee  slipped  and  fell.  He 
sustained  a  deep  gash  in  the  left  shoulder  which  afterwards  neces- 
sitated the  amputation  of  the  left  arm  at  the  shoulder. 

The  undisputed  facts  in  the  case  disclose  that  Samard  was  work- 
ing on  the  night  shift  for  the  Boston  &  Corbin  Mining  Company  and 
occupied  as  sleeping  quarters  the  bunk  house  provided  by  the  com- 
pany, on  its  premises,  and  used  exclusively  for  the  occupancy  of 
men  working  for  the  company.  The  majority  of  the  employees  of 
the  company  occupied,  with  the  knowledge  and  consent  of  the  com- 
pany, the  bunk  house  in  question.     During  the  cold  weather  of  the 


204  BOARD   DECISIONS 

winter  season,  the  company  heated  the  bunk  house  with  exhaust 
steam  from  its  plant.  At  other  times,  the  company  equipped  the 
bunk  house  with  a  heating  stove  so  that  the  occupants  could  build 
and  maintain  a  fire  whenever  they  deemed  it  necessary  to  their 
comfort.  It  was  customary  for  the  men  to  build  a  fire  in  this  stove 
at  least  once  a  day,  even  though  the  weather  might  not  be  cold, 
because  the  heat  from  the  stove  was  necessary  to  dry  the  wet  clothes 
of  the  men  working  underground  in  the  wet  portions  of  the  mine. 

For  the  purpose  of  building  the  fire  in  the  heating  stove,  it  was 
customary  for  the  men  to  "rustle"  the  fire  wood  wherever  it  was 
available  on  the  premises  of  the  company.  The  wood  for  this  pur- 
pose was  generally  so-called  odds  and  ends  available  from  the  car- 
penter shop,  which  was  near  the  bunk  house.  In  this  carpenter 
shop,  there  was  a  power  driven  swinging  circular  saw  that  the  men 
used  when  necessary  for  the  purpose  of  cutting  up  pieces  of  wood 
for  use  as  fuel  in  the  heating  stove. 

The  record  discloses  that  Samard  was  working  in  the  lower  levels 
of  the  Boston  &  Corbin  mine  on  October  16th,  1917,  as  he  had  been 
for  a  month  previous  and  that,  as  customary  on  the  night  shift, 
the  men  quit  work  about  2:30  o'clock  in  the  morning,  returning 
from  the  mine  to  the  bunk  house  where  as  customary,  they  would 
sleep  until  nearly  mid-day,  when  they  would  get  up,  eat  the  noon- 
day meal  and  then  return  to  the  bunk  house  and  fire  up  the  heating 
stove  for  the  purpose  of  drying  out  their  Avet  clothes  preparatory 
to  going  on  shift  again  at  six  o'clock.  Following  the  usual  habit 
and  custom,  Samard,  after  partaking  of  the  noon-day  meal,  started 
to  rustle  wood  with  which  to  build  a  fire  in  the  bunk  house.  For 
this  purpose,  he  went  to  the  carpenter  shop  and  while  endeavoring 
to  prepare  fuel  for  the  bunk  house  stove,  through  the  medium  of 
the  use  of  the  power  saw,  he  slipped  or  fell  against  the  revolving 
saw,  which  practically  severed  his  left  arm  at  the  shoulder. 

The  insurance  carrier  protests  the  claim  on  the  ground  that  it 
does  not  come  within  the  scope  of  the  Compensation  Law  and  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  the  employ- 
ment. The  Board  held  that  the  preparation  of  the  fire  wood  by 
Samard,  for  the  purpose  of  drying  the  clothing  that  had  become 
wet  while  in  the  service  of  the  employer,  was  incidental  to  his  reg- 
ular work  and  might  reasonably  be  construed  to  be  a  part  of  such 
occupation  and  that  as  such,  it  was  clearly  within  the  scope  of  the 
Workmen's  Compensation  Law  and  that  the  accident  did,  in  fact, 
arise  out  of  and  in  course  of  the  employment. 

Helena,  Montana,  February  4,  1918. 
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JOHN  MURPHY,  Claimant,  v.  BUTTE  &  SUPERIOR  MINING  CO. 
and  GUARDIAN  CASUALTY  &  GUARANTY  COMPANY,  Em- 
ployer and  Insurer. 

CLAIM  511-B  2. 

Major  Dependency  and  Proximate  Cause  of  Death. 

HELD,  that  a  father  who  has  received  only  thirty-five  dollars  in  cash  from  his 
son  and  who  cannot  show  that  he  has  been  otherwise  maintained  or  supported  by 
such  son,  cannot  qualify  as  a  major  dependent  under  the  Compensation  Act. 

HELD,  that  the  fact  must  be  clearly  established,  through  proper  proof,  when 
an  injured  employee  dies  some  time  after  the  accident,  that  there  is  an  unbroken 
chain  of  causation  from  the  accident  to  the  death,  which  will  serve  to  establish 
the  fact  that  the  death  was  the  result  of  the  accident.  It  must  be  proven  that  the 
injury  was  the  proximate  cause  of  the  death. 

Statement  of  Case  Re :     Undisputed  .facts 

The  undisputed  testimony,  affidavits  and  reports  submitted  in 
the  case  disclosed  that  the  decedent,  John  S.  Murphy,  son  of  the 
claimant,  was  accidentally  injured  in  the  mining  property  of  the 
Butte  &  Superior  Copper  Mining  Company  on  May  28th,  1916,  while 
in  the  employ  of  the  company  named ;  that  the  accident  arose  out 
of  and  in  the  course  of  the  occupation;  that  the  decedent  and  the 
employing  company,  at  the  time  of  the  accident,  were  under  the 
provisions  of  Plan  2  of  the  Workmen 's  Compensation  Act ;  that 
the  accidental  injury  of  decedent  consisted  of  simple  fracture  of 
tenth  and  eleventh  ribs  left  side,  with  lung  puncture ;  that  decedent 
was  an  inmate  of  the  Murray  Hospital  in  Butte  from  the  28th  day  of 
May  to  the  5th  day  of  June ;  that  decedent  left  hospital  on  June  5th, 
returning  to  his  residence  at  the  Florence  Hotel,  at  which  place  he 
died  on  August  15th,  1916;  that  the  coroner's  jury  impanelled  to 
ascertain  the  cause  of  decedent's  death  returned  a  verdict  that 
cause  of  death  was  unknown  to  the  jury;  that  the  decedent  was 
forty-one  years  of  age  and  unmarried ;  that  there  are  no  beneficiaries 
in  the  case;  that  the  father  of  the  decedent,  John  Murphy,  has  com- 
plied with  the  provisions  of  the  Workmen's  Compensation  Law  as 
to  time  of  filing  claim  as  a  major  dependent ;  that  the  proceedings 
in  the  case  have  been  in  accordance  with  the  provisions  of  the  law 
and  rulings  of  the  Board ;  that  the  claimant,  John  Murphy,  is  the 
father  of  the  decedent,  John  S.  Murphy ;  that  the  claimant,  John 
Murphy,  is  seventy-five  years  of  age ;  that  the  mother  of  decedent 
has  been  dead  several  years  prior  to  the  time  of  the  accident ;  that 
claimant  is  a  resident  of  Scranton,  Pennsylvania;  that  the  holding 
of  a  hearing  in  the  case  was  waived  by  the  parties  in  interest  and 
a  ruling  of  the  Board  requested  upon  the  record  made  up  of  affi- 
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davits,  statements,  briefs  and  investigations  conducted  by  the  Board ; 
that  the  procedure  in  the  case  was  governed  by  agreement  of  the 
parties  in  interest  in  the  form  of  stipulation,  reading  as  follows : 

Stipulation 

It  is  hereby  stipulated  and  agreed  by  and  between  the  attorneys 
for  the  claimant  and  the  attorneys  for  the  assured,  upon  the  final 
hearing  of  the  above  entitled  claim  before  the  Industrial  Accident 
Board,  that  the  same  may  be  submitted  upon  the  affidavits  hereto- 
fore filed,  in  the  above  entitled  claim,  the  said  attorneys  agreeing 
that  they  have  no  further  testimony  to  present  to  the  Board  upon  the 
above  claim. 

Contention  of  Claimant 

That  he  is  a  major  dependent  of  his  deceased  son,  John  S.  Murphy ; 
that  the  said  deceased,  prior  to  the  time  of  the  accident,  May  28th, 
1916,  contributed  to  the  support  of  claimant;  that  on  May  29th, 
1916,  the  claimant  received  from  decedent  thirty-five  dollars  ($35.00) 
in  cash;  that  at  the  time  of  the  injury  and  accident  of  decedent  that 
claimant  was  receiving  support  from  no  one  other  than  the  decedent ; 
that  he  was  not  possessed  of  any  other  income  or  means  of  support; 
that  he  had  no  money  deposited  in  any  bank  or  trust  company  or 
owned  any  property ;  that  claimant 's  health  is  not  such  as  to  permit 
him  to  perform  any  manual  labor;  that  his  physical  condition  is 
such  as  to  make  him  entirely  dependent  either  upon  the  contribu- 
tions of  the  deceased  son  or  upon  charity ;  that  claimant  is  in- 
capacitated on  account  of  his  advanced  age  and  poor  health  from 
earning  sufficient  money  for  providing  for  the  ordinary  necessities 
of  life ;  that  claimant  relied  upon  the  contributions  of  deceased  to 
sustain  him  in  his  ordinary  station  in  life ;  that  the  death  of  de- 
ceased was  the  result  of  the  injury  sustained  by  deceased  on  May 
28th,  1916;  that  the  accident  of  May  28th,  1916,  was  the  proximate 
cause  of  the  death  of  decedent  on  August  15th,  1916. 

Contention  of  Employer 
That  the  employing  company,  the  Butte  &  Superior  Copper  Min- 
ing Company,  denies  any  liability  for  or  on  account  of  the  death 
of  the  said  John  S.  Murphy ;  that  it  denies  that  it  is  under  any 
obligation  to  pay  therefore  to  the  said  John  Murphy;  that  it  denies 
the  said  John  Murphy  was  at  the  time  of  the  accident  to  the  said 
John  S.  Murphy  dependent  upon  the  said  John  S.  Murphy  either 
in  whole  or  in  part  either  at  the  time  of  the  accident  to  the  dece- 
dent or  at  the  time  of  his  death ;  that  it  denies  that  the  claimant 
was  at  said  time  a  dependent  of  the  deceased ;  that  it  denies  that 
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the  said  deceased  contributed  to  the  support  of  the  said  claim- 
ant in  any  amount  whatever ;  that  it  denies  that  the  decedent  re- 
mitted or  sent  money  to  the  claimant  for  the  purpose  of  his  support 
in  any  amount  other  than  thirty-five  dollars  ($35.00)  which  claim- 
ant alleges  he  received  on  May  29th,  1916;  that  it  denied  that  any 
money  other  than  the  amount  mentioned  was  sent  by  deceased  to 
the_  claimant  and  that  the  thirty-five  dollars  ($35.00)  mentioned 
was  not  sent  by  the  decedent  to  the  claimant  as  a  contribution  for 
his  support,  but  if  such  sum  of  money  as  alleged  was  sent  by  dece- 
dent, it  was  in  the  nature  of  a  present  of  a  special  nature  and  not 
as  a  contribution  toward  claimant's  support;  that  it  denies  every 
allegation  set  up  in  the  claim  of  the  said  John  Murphy ;  that  the 
said  claimant  is  not  entitled  to  compensation,  account  the  death  of 
the  deceased,  because  the  death  of  the  said  deceased  was  not  due 
to  the  accidental  injury  sustained  by  the  deceased  while  in  the  em- 
ploy of  the  defendant ;  that  the  injury  sustained  by  the  said  John 
S.  Murphy  on  May  28th,  1916,  was  not  the  proximate  cause  of  the 
death  of  the  said  John  S.  Murphy  on  August  15th,  1916;  that  the 
said  John  S.  Murphy,  deceased,  died  from  some  cause  other  than 
the  injury  received  on  May  28th,  1916. 

Questions  Involved. 

Major  dependent,  which  is  the  claim  alleged  by  John  Murphy,  is 
defined  in  Section  6  (m)  of  the  Workmen's  Compensation  Act,  as 
follows : 

"  'Major  dependent'  means  if  there  be  no  beneficiaries  as  defined  in 
Section  6  (1),  the  father  and  mother  or  the  survivor  of  them,  if  actually 
dependent  to  any  extent  upon  the  decedent  at  the  time  of  his  injury. ' ' 

It  is  clearly  evident  that  Section  6  (m)  of  the  Law  requires  that 
before  John  Murphy  can  qualify  as  a  major  dependent  of  his  son, 
the  deceased  John  S.  Murphy,  three  things  must  concur: 
First:     There  must  be  no  beneficiaries.     (See  Section  6   (1).) 
Second:      He   must   have   been   actually   dependent   upon  the   son.      (See 
Section  6   (m).) 

Third:  This  dependency  must  have  existed  at  the  time  of  the  injury. 
(See  Section  12  (c).) 

The  provisions  of  the  Montana  Workmen's  Compensation  Act. 
reading — "if  actually  dependent  to  any  extent  upon  the  decedent" 
— and  also  the  provisions  of  Section  12  (c),  reading — "the  question 
as  to  who  constitutes  a  beneficiary,  or  a  major  or  minor  dependent, 
shall  be  determined  as  of  the  date  of  the  happening  of  the  accident" 
— is  substantially  the  language  used  in  the  majority  of  the  states 
operating  under  a  Workmen's  Compensation  Law  and  it  has  almost 
the  identical  wording  of  the  Workmen's  Compensation  statutes  of 
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Iowa,  Massachusetts,  Connecticut,  Michigan,  Nebraska,  Nevada, 
New  Jersey,  New  York,  Ohio,  Oregon,  Rhode  Island,  Washington 
and  Wisconsin. 

The  provision  of  Section  6  (m)  reading — "if  actually  dependent 
to  any  extent" — means  something  more  than  that  the  father  may 
have  believed  he  needed  support  in  some  particular,  or  that  he  en- 
joyed assistance  in  some  material  form,  from  his  son.  To  our  mind, 
it  means  that  at  the  time  of  the  injury,  the  father  must  not  only  have 
been  in  need  of  support  from  the  son,  but  must  have  been  actually 
receiving  some  measure  of  support  from  him.  The  question  of  de- 
pendency, under  statutes  of  the  character  of  the  Montana  Work- 
men's Compensation  Act,  is  not  a  question  of  the  legal  liability  of 
the  son  to  support  the  father,  but  a  question  of  fact,  as  to  whether 
the  son,  at  the  time  of  his  injury,  was  actually  engaged  in  support- 
ing, to  a  greater  or  lesser  extent,  the  father,  whose  claim  is  that 
he  was  a  dependent  upon  him. 

Under  the  English  law,  before  even  the  wife  of  the  decedent  is 
entitled  to  compensation,  she  must  prove  that  she  was  dependent 
upon  the  husband.  Of  course,  it  is  generally  recognized  that  ordi- 
narily it  is  the  duty  of  the  husband  to  support  the  wife,  yet  even 
in  that  connection  it  has  been  repeatedly  held  that  dependency  is 
a  question  of  fact  and  that  there  is  no  presumption  of  law  that  the 
widow  is  dependent  upon  the  earnings  of  the  husband,  at  the  time 
of  his  death.  The  above  contention  was  clearly  set  forth  in  the 
case  of  Pollard  v.  Great  Northern  R.  Co.,  5  BWCC,  620.  In  the 
case  of  Dobbies  v.  Egypt  &  L.  S.  S.  Co.,  6  BWCC,  348,  it  was  held 

that: 

"Dependency  is  a  question  of  actual  fact,  and  that  actual  fact  is  not 
settled  by  a  consideration  of  the  legal  proposition  of  obligation,  of  either 
the  husband  to  the  wife,  or  the  parent  to  the  child. ' ' 

It  seems  consistent  to  take  the  position  that  the  determination 
of  who  is  a  dependent,  is  entirely  a  question  of  fact,  governed  solely 
by  the  actual  conditions  existing  in  each  individual  case. 

To  determine  the  question  of  dependency,  no  hard  and  fast  rule 
as  to  what  constitutes  support,  has  been  adopted  by  the  members 
of  the  Board.  They  have  at  all  times  endeavored  to  interpret  the 
law  broadly  and  humanely.  In  the  case  in  hand,  John  Murphy 
comes  within  the  definition  of  major  dependent,  if  he  proves  actual 
dependency  to  any  extent.  The  burden  of  proving  dependency  is 
upon  the  claimant  for  compensation  and  he  must  prove  the  neces- 
sary facts,  by  a  preponderance  of  evidence.  Actual  dependency  to 
any  extent  is  a  question  of  fact,  and  not  a  question  of  law,  and  is  to 
be  determined  from  the  facts  existing  in  each  particular  case,  as 
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it   is  submitted  to  the  Board.     The   courts  have   held,   practically 

without  exception,  that  dependency  is  not  a  question  of  law,  but 

is  purely  a  question  of  fact,  as  is  evidenced  in  the  decisions  rendered 

in  the  cases  of: 

Main  Colliery  Co.  v.  Davies,  1  W.  C.  C,  92. 

Hodgson  v.  West   Hanley  Collieries,  102  L.   T.   194. 

Keeling  v.  New  Monckton  Collieries  Co.  Ltd.  3  B  W  C  C,  260. 

Appeal   of   Hotel   Bond   Co.   93   Atl.   245. 

Littleford  v.  Connell,  3  B  W  C  C  1. 

Upwards   of   eighty   different   cases   can   be   cited,    covering   this 
question. 

Bradbury's  Workmen's  Compensation,  on  page  568,  says: 

' '  The  person  who  may  claim  compensation  on  the  death  of  a  workman 
as  a  dependent  must,  in  the  first  place,  be  actually  dependent  in  fact, 
wholly  or  in  part,  upon  the  earnings  of  the  workman  at  the  time  of  his 
death.  But  besides  being  so  dependent  in  fact,  the  claimant  must  also  bear 
one  of  several  specified  relationships  to  the  deceased  workman;  consisting 
of  wife,  husband,  parent,  grand-parent,  child,  grand-child,  step-parent,  step- 
child, brother,  sister,  half-brother  and  half-sister.  If  the  claimant  is 
actually  dependent  on  the  deceased  workman,  but  does  not  bear  one  of  these 
relationships  to  him,  he  cannot  recover ;  nor  on  the  other  hand  can  he 
recover  if  he  does  bear  one  of  the  relationships,  unless  he  is  also  dependent 
in  fact. ' ' 

On  page  569,  Bradbury  further  says— "the  principle  that  dependence  is 
a  question  of  facts  finds  no  opposition — the  general  rule  is  that  dependency 
is  to  be  decided  on  the  facts  of  each  particular  case — the  real  practical 
matter  is  whether  assistance  has  been  given  or  could  reasonably  have  been 
expected  from  the  victim  of  the  accident." 

And  on  page  571  we  find  Bradbury's,  in  defining  the  word  "de- 
pendent",  saying: 

1 '  The  expression  '  dependent '  means  dependent  for  the  ordinary  neces- 
saries of  life  for  a  person  of  that  class  and  position  in  life,  taking  into 
account  the  financial  and  social  position  of  the  recipient.  Whether  a 
person  is  or  is  not  dependent  on  a  workman's  earnings  is  a  question  of 
fact.  Simmons  v.  White  Bros.  (1899),  80  L.  T.  344;  1  W.  C.  C.  89.  The 
test  of  dependency  is  not  whether  the  family  could  support  life  without 
the  contributions  of  the  deceased,  but  whether  they  depended  upon  them 
as  part  of  their  income  or  means  of  living.  Howells  v.  Vivian  and  Sons 
(1901)  85  L.  T.  429;  4  W.  C.  C.  106.  A  person  may  be  a  dependent  of  a 
deceased  workman,  even  though  such  workman  has  only  sent  money  at 
irregular  intervals  and  in  irregular  amounts.  Follis  v.  Schaake  Machine 
Works   (1908),  13  B.  C.  471;   1  B.  W.  C.  C.  442." 

The  term  "dependent"  is  defined  in  Black's  Law  Dictionary,  on 

page  355,  as  follows : 

' '  Deriving  existence,  support,  or  direction  from  another ;  conditioned  in 
respect  to  force  of  obligation  upon  an  extraneous  act,   or  fact. ' ' 

In  Webster's  Dictionary  the  definition  of  "dependent"  is  as  fol- 
lows: 

"Relying  on,  or  subject  to,  something  else  for  support;  not  able  to 
exist,  or  sustain  itself,  or  to  perform  anything,  without  the  will,  power,  or 
aid  of  something  else;  not  self  sustaining;  contingent  or  conditioned; 
subordinate. " 
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In  13  Cyc,  788,  we  find  that  "dependence"  is: 

"The  state  of  deriving  existence,  support  or  direction  from  another; 
the  state  of  being  subject  to  the  power  and  operation  of  extraneous  force." 

On  page  573  of  the  "Opinions  of  Solicitor,  Department  of  Labor", 

we  find  the  following : 

"The  question  of  dependence  is  one  of  fact,  and  the  fact  of  dependence 
sufficiently  appears  if  a  condition  of  partial  dependence  is  shown.  Con- 
tributions by  the  deceased  tend  to  establish  a  condition  of  dependence,  but 
is  not  the  only  criterion.  The  natural  and  equitable  claim  for  support 
which  the  parents  have  upon  their  children  makes  it  proper  to  consider  the 
actual  needs  of  parents ;  and  in  ascertaining  such  needs,  it  is  necessary  to 
look  to  their  age,  circumstances,  position  in  life,  and  earning  capacity. ' ' 

Further  in  the  same  work,  on  page  574,  we  find  the  following: 

"Under  what  circumstnaces,  then,  are  parents  to  be  regarded  as  'de- 
pendent' upon  their  children? 

"A  person  is  dependent,  according  to  the  Standard  Dictionary,  when 
'needing  support  or  aid  from  outside  sources;  poor;  weak;  as,  children 
and  invalids  are  dependent ; '  and  a  dependent  is  defined  as  '  one  who  looks 
to  another  for  support,  help,  or  favor.'  Speaking  of  the  British  work- 
men's compensation  act,  it  has  been  said: 

' '  It  would  be  hopeless  to  attempt  to  lay  down  any  rule  of  guidance, 
because  every  case  would  probably  differ  in  some  material  circumstance 
from  almost  any  other.  Dependent  probably  means  dependent  for  the 
ordinary  necessaries  of  life  for  a  person  of  that  class  or  position  in  life. 
Thus  the  financial  or  social  position  of  the  recipient  for  compensation 
would  have  to  be  taken  into  account.  That  which  would  make  one  person 
dependent  upon  another  would  in  another  case  merely  cause  one  to  receive 
benefit  from  the  other.  Each  case  must  stand  on  its  own  merits  and  be 
decided  as  a  question  of  fact.  (Minton-Senhouse  Accidents  to  Workmen, 
197;   Simmons  v.  White  1  Q  B.   1809,   1007.)" 

Further  on  the  same  page,  the  Solicitor  for  the  Department  of 
Labor  quotes  as  follows: 

"Trivial  or  casual,  or  perhaps  wholly  charitable  assistance  would  not 
create  a  relation  of  dependency  within  the  meaning  of  the  statute.  Some- 
thing more  is  undoubtedly  required.  The  beneficiaries  must  be  dependent 
upon  the  member  in  a  material  degree  for  support  or  maintenance  or 
assistance,  and  the  obligation  on  the  part  of  the  member  to  furnish  it 
must,  it  would  seem,  rest  upon  some  moral  or  legal  or  equitable  ground, 
and  not  upon  the  purely  voluntary  or  charitable  impulses  or  disposition  of 
the  member.      (McCarthy  v.  Order  of  Protection,  153  Mass.  318.) 

On  page  576  of  the  Opinions  of  the  Solicitor,  we  find  the  following : 

"A  parent  is  not  dependent  who  did  not  in  fact  depend  in  some  measure 
for  the  means  of  living  upon  the  deceased ;  but  if  the  parent  is  in  actual 
need,  the  fact  of  dependence  is  sufficiently  shown  if  it  further  appears  that 
the  deceased  attempted  to  supply  such  need  even  to  a  slight  extent,  or  that 
but  for  the  death,  the  parent  was  reasonably  assured  that  such  need  would 
be  supplied  in  some  substantial  measure." 

Again  on  page   577,  the   Solicitor   of  the   Department   of  Labor 
states : 

"The  question  of  dependence  is  one  of  fact  (Daly  v.  Steel  &  Iron  Co., 
155  Mass.,  5)  ;  and  the  fact  of  dependence  is  sufficiently  established  if  a 
condition  of  partial  dependence  is  shown  (Mulhall  v.  Fallon,  176,  Mass., 
267;  Martin  v.  Woodmen,  11  111.  Ap.,  99;  Grand  Lodge  v.  Eisner  26  Mo. 
Ap.,  108.)  A  person  may  have  been  no  less  dependent  upon  the  deceased 
because    also    dependent    in   part    upon    others    (Atlanta,    etc.,    Ey.    Co.    v. 
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Gravitt,  26  L.  E.  A.  555;  Cunningham  v.  McGregor,  38  S.  L.  E.,  547).  But 
actual  dependence  in  some  degree  must  appear,  since  the  fact  of  dependence 
is  not  established  by  a  mere  showing  that  the  claimant  derived  a  benefit 
from  the  contributions  of  the  deceased  (Simmons  v.  White,  1  Q.  B.,  1005). 
Actual  dependence  refers  to  a  reliance  upon  others  'for  the  ordinary  neces- 
saries of  life  for  a  person  of  that  class  or  position  in  life'  (Simmons  v. 
White,  supra).  *******  The  principles  thus  established  are  val- 
uable as  far  as  they  go  and  clearly  indicate  that  the  word  'dependent' 
should  be  interpreted  broadly  and  not  in  a  narrow  or  restricted  sense.  But 
with  whatever  liberality  the  term  may  be  applied,  no  person  can  be  deemed 
a  'dependent'  within  the  meaning  of  the  compensation  act,  who  did  not 
in  fact  depend  in  some  measure  for  the  means  of  living  upon  the  deceased. 
The  deceased  may  have  contributed  very  little  to  the  support  of  the 
claimant;  he  may  have  been  unable  through  the  force  of  circumstances, 
to  contribute  anything  at  all  for  long  periods;  and  yet  the  claimant  may 
have  been  in  a  true  sense  almost  wholly  dependent  upon  the  deceased. 
While   the   condition   of    dependence    implies   a   person   aiding,    as   well   as 

a  person  aided Dependent,  as  an  adjective,  is   defined  by  the 

Standard  Dictionary  as  '  needing  support  or  aid  from  outside  sources ; 
poor,  weak ;  as  children  and  invalids  are  dependent ' ;  as  a  noun,  the  word 
is  defined,  '  one  who  looks  to  another  for  support,  help,  or  favor '. ' ' 

Further  on  in  the  same  work,  on  page  578,  this  author  says : 

' '  Before  it  can  be  held  that  a  claimant  is  a  '  dependent  parent '  within 
the  meaning  of  the  act,  it  must  appear  that  the  parent  did  in  fact  depend 
upon  the  deceased,  in  whole  or  in  part,  for  a  means  of  living,  in  so  far,  at 
least,  that  by  reason  of  the  death  of  the  deceased,  the  parent  was  deprived 
of  a  means  of  support  on  which  he  relied.  If  it  is  shown  that  the  parent 
is  in  actual  need  of  assistance  the  fact  of  dependency  would  sufficiently 
appear,  doubtless,  if  it  further  appeared  that  the  deceased  had  attempted 
to  supply  that  need.  ********  One  of  the  primary  conditions  of 
dependence  is  the  actual  need  of  assistance  required  by  the  claimant. 
*******  Parents  are  entitled  to  compensation  under  the  act  only 
if  they  are  dependent.  The  fact  of  dependence,  therefore,  must  affirma- 
tively appear  on  the  record. ' ' 

The  general  similarity  of  the  definitions  or  meaning  of  the  word 
or  term  "dependent"  and  "dependency"  is  so  pronounced  that 
it  is  unnecessary  to  quote  other  authorities,  of  which  there  are  a 
great  many,  likewise  many  decisions,  which  hold  substantially  as 
above  quoted,  relative  to  the  meaning  of  "dependency". 

The  term  "actual"  is  defined  by  the  courts  as  follows: 

"Eeal;  substantial;  existing  presently  in  act;  having  a  valid  objective 
existence,  as  opposed  to  that  which  is  merely  theoretical  or  possible;  some- 
thing real,  in  opposition  to  constructive  or  speculative;  something  existing 
in  act."  Astor  v.  Merritt  111  N.  S.  202;  4  Sup.  Ct.,  413;  28  L.  Ed.,  401; 
Kelly  v.  Ben.  Ass'n.,  46  App.  Div.  79;  61  N.  &  Supp.  394;  State  v.  Wells  31 
Conn.  213. 

In  determining  this  question  of  actual  dependency,  the  members 
of  the  Board  have  searched  authorities  for  broad  and  liberal  prece- 
dents. The  existence  or  determination  of  dependency  being  a  ques- 
tion of  fact,  the  Board  has  not  felt  justified  in  laying  down  any  hard 
and  fast  rule  with  respect  thereto,  for  by,  so  doing,  the  Board  would 
limit  itself  to  cases  which  fell  within  the  limits  of  the  rule  and  could 
no  longer  exercise  the  discretion  with  which  it  believes  it  is  vested, 
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in  decid'ng  the  question  of  actual  dependency.  Therefore,  the  Board 
has  not  felt  justified  in  adopting  as  a  governing  factor  the  test  laid 
down  in  a  number  of  cases,  wherein  the  courts  have  held  that : 

"The  term  dependent  has  been  defined  as  meaning  dependent  for  the 
ordinary  necessaries  of  life,  suitable  for  a  person  of  the  same  class  and 
position. ' ' 

Dazy  v.  Apponaug  Co.,  Ehode  Island  4  N.  C.  C.  A.  594. 

Simmons  v.  White  Bros.,  Eng.  1  Q.  B.  1005,  80  L.  T.  344,  6  N.  C.  C. 
A.   241. 

Hora  v.  Ohio  Industrial  Commission,  C.  N.  C.  C.  A.  242. 

In  many  other  court  decisions,  the  term  "dependent"  has  been 
defined  as  "one  to  whom  the  contributions  of  the  injured  or  de- 
ceased workman  are  necessary  to  his  or  her  support  in  life." 

While  this  test  is  somewhat  narrower  than  the  one  first  quoted,  in 
that  it  does  not  take  into  consideration  the  class  and  position  in  life 
of  the  dependent,  yet  in  real  substance  the  tests  are  near  enough 
alike  to  be  applied  in  nearly  all  cases  where  the  question  of  de- 
pendency exists  for  determination. 

As  has  been  heretofore  stated,  it  is  conceded  that  this  question,  as 
it  occurs  in  each  individual  case,  must  be  decided  on  its  own  par- 
ticular set  of  facts.  The  test  of  dependency  is  very  elastic  and 
numerous  facts  may  exist  to  show  dependency,  which  would  not 
bring  the  case  within  either  of  the  tests  above  quoted.  Consequently 
by  adopting  the  theory  that  there  is  no  hard  and  fast  test  as  to  de- 
pendency and  that  each  case  must  be  determined  on  its  own  facts, 
requires  that  the  facts  governing  each  case  must  be  analyzed  as  they 
existed  at  the  time  of  the  injury  to  the  decedent  and  from  which 
must  be  determined  whether  or  not  actual  dependency  did  exist  at 
that  time. 

We  find  in  the  Corpus  Juris  Treatise  on  Workmen's  Compensa- 
tion Acts,  by  Donald  J.  Kiser,  Section  49,  under  the  caption  "De- 
pendents Entitled  to  Compensation,"  a  very  exhaustive  resume  of 
court  decisions  bearing  upon  the  question  of  "Dependency,"  "Act- 
ual Dependency,"  "Support"  and  "Partial  Dependency"  that  so 
thoroughly  cover  the  case  of  John  Murphy,  from  every  possible 
angle,  that  we  take  the  liberty  of  quoting  from  the  CyC  Article  at 
considerable   length,    as   follows : 

"The  compensation  acts  provide  that,  in  case  of  a  fatal  injury  to  an 
employee,  compensation  shall  be  made  to  his  dependents. 

Levis  Perry  Co.,  47  Que.  291. 

Jette  v.  La  Compagnie,  etc.,  Co.  40  Que.  204. 

Except  in  so  far  as  expressly  defined  by  the  statutes  themselves,  the 
cases  are  not  yet  sufficiently  numerous  to  permit  a  fixed  definition  of 
what  constitutes  dependency  as  a  matter  of  fact. 

Miller  v.  Riverside  Storage,  etc.,  Co.  155  NW  462. 

Except  as  to  those  persons  who  stand  in  such  relation  to  the  employee 
as,  under  the  terms  of  the  statutes,  to  be  conclusively  presumed  to  be  de- 
pendent on  him,  the  question  of  dependency  is  one  of  fact,  the  statutes 
sometimes   expressly   so   providing. 


BOARD    DECISIONS  213 

Garcia  v.  State  Industrial  Ace.   Coram.   171   Cal.  57. 

Eoberts  v.  Whaley,   158   NW  209. 

Miller  v.   Riverside   Storage,   etc.   Co.    155.  NW   462. 

Conners   v.   Public   Service  Elec.   Co.   97   A.   792. 

Walz  v.   Holbrook,   etc.   Corp.   155   NYS   703. 

Tirre  v.   Bush   Terminal   Co.    158   NYS   883. 

State   v.   State   Industrial   Coram.    Ill   NE    299. 

Buckley's  case,  218  Mass.  354. 

Carter's  case,   221   Mass.   105. 

Jackson   v.    State   Industrial    Comni.    159    NW   561. 

Stevenson  v.  Illinois  Watch  Case  Co.  189  111  A  418. 

Hotel   Bond  Co.  's  App.   89   Conn.   143. 

The  question  of  dependency  must  be  determined  on  evidence  of  the  facts 
as   they   existed   at   the   time    of   the   injury. 

Kenney's  Case,  222  Mass.  401. 

State   v.   Eamsey   County   Dist.   Ct.    158   NW   250. 

Dazy   v.   Apponaug   Co/ 36   E,   I.   81,   89   A.    160. 

'Actual  dependents'  as  employed  in  a  statute,  means  dependents  in 
fact,    and    includes    partial    dependency. 

Muzik   v.    Erie    B.    Co.    85   N.    J.   L.    131. 

Miller  v.  Pulic   Service  E.   Co.   84  N.  J.  L.   174. 

Jackson  v.   Erie   E.   Co.,   86   N.   J.   L.   550. 

Havey  v.  Erie  E.  Co.  88  N.  J.  L.  684,  96  A  995. 

To  come  within  the  terms  of  such  an  act  the  individuals  named  therein 
must  be  actually  dependent,  not  on  a  common  family  fund,  but  on  de- 
ceased, although  this  ruling  does  not  mean  that  minor  sisters  or  brothers 
cannot  be  classed  as  dependents  of  a  deceased  adult  brother  merely  be- 
cause they  have  a  father  who  is  under  obligation  to  support  them. 

Havey  v.  Erie  B.  Co.  88  N.  J.  L.  684,  96  A  995. 

Conners  v.  Public  Service  Electric  Co.  N.  J.  97  A   792. 

A  mere  legal  right  to  be  supported  by  the  employee  is  not  conclusive  as 
to  the  existence  of  dependency,  as  where  it  has  been  practically  abandoned, 
but  it  is  a  fact  to  be  considered,  although  the  obligation  to  support  has 
been  evaded  by  the  employee. 

Bees  v.  Penrikyber  Nav.  Colliery  Co.  5  WCC  117. 

Devlin  v.  Pelaw  Main  Colleries  5  BWCC  349. 

Briggs  v.  Mitchell  4  BWCC  400. 

Turners    v.    Whitefield    41    Se.    L.    Eep.    631. 

Young  v.  Niddrie,  etc.  Coal  Co.  6  BWCC  774. 

Conversely,  a  person  may  be  wholly  dependent  on  one,  although  there  is 
a  legal  right   to   demand   support   from   others. 

Rintoul  v.  Dalmeny  Oil  Co.  1  BWCC  340. 

Voluntary  contributions  are  not  necessarily  evidence  of  dependency ;  nor 
is  the  voluntary  character  of  the  employee 's  contributions  to  a  person 's 
support  conclusive  against  such  fact. 

Miller  v.  Eiverside   Storage,  etc.   Co.   155   N.   W.   462. 

Walz   v.   Holbrook,  etc.   Corp.   170   App.   Div.   6,  9. 

A  person  may  be  wholly  dependent  on  the  employee,  although  he  receives 
occasional  gratuities  from  others,  or  although  he  may  have  some  slight 
savings  of  his  own,  or  some  other  slight  property  or  sources  of  revenue, 
but  not  where  he  has  any  substantial  and  independent  means  of  his  own, 
or  where  ihe  contributions  of  the  deceased  went  merely  to  augment  the 
savings  of  the  family. 

State    v.    Hennepin    County    Dist.    Ct,    128    Minn.    338. 

Carter's    Case,    221    Mass.    105. 

Buckley's   Case,    218    Mass.   354. 

Kenney's  Case,  222  Mass.  401. 

Dazy  v.  Apponaug  Co.,  36  E.  I.  81,  85,  89  A  160. 

Partial  dependency  may  exist,  although  the  alleged  dependent  could 
have  subsisted  without  the  contributions  of  the  employee,  or  is  not  without 
the  necessities  of  life. 

Hotel   Bond  Co. 's   App.   89   Conn.   143. 

Havey  v.  Erie  E.  Co.  87  N.  J.  L.  444. 

The   test  is  whether   the  contributions  were   relied   on  by   the   dependent 
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for  his  means  of  living,  judging  this  by  the  class  and  the  position  in  life 
of  the  dependent,  or  whether  the  person  is  being  wholly,  or  to  a  substantial 
degree,  supported  by  the  employee  at  the  time  of  the  employee's  death. 

Mahoney  v.  Gamble-Desmond  Co.  Conn.  96  A  1025. 

Varesick  v.  British  Columbia  Copper  Co.   12  B.  C.  286. 

Conners  v.   Public   Service  Electric   Co.   97   A   792. 

Hammill  v.   Pennsylvania  E.   Co.  87  N.  J.  L.  388. 

Tirre   v.   Bush   Terminal   Co.    158   NYS   883. 

Jackson  v.  Erie  E.  Co.,  86  N.  J.  L.  550,  91  A  1035. 

The  dependent  may  have  other  means  of  support,  as  when  the  employee 
contributed  to  a  family  fund,  and  the  contributions  may  be  at  irregular 
intervals  and  in  irregular  amounts,  and  need  not  approximate  at  least  the 
minimum   amounts   of   compensation   fixed   by   the   Act. ' ' 

Smith  v.  National   Sash,  etc.   Co.   96  Kan.   816. 

Walz   v.    Holbrook,    etc.    Corp.    170    App.    Div.    6. 

Hotel  Bond  Co.'s  App.  89   Conn.   143,  93   A  245. 

Taylor   v.   Seabrook,   87   N.   J.   L.   407,   94   A   399. 

The  powers  v.  Hotel  Bond  Co.  's  Appeal  Case,  from  the  Connecticut 
Court,  cited  above,  is  the  most  favorable  opinion  that  the  Board 
has  been  able  to  find,  bearing  upon  the  question  of  dependency, 
viewed  from  the  standpoint  of  the  claimant.  Another  court  deci- 
sion, more  or  less  favorable  to  the  contention  of  the  claimant,  in  this 
case,  is  that  of  McLean  v.  Moss  Bay  Haematite  Iron,  Etc.,  Co.,  3 
BWCC,  402,  in  which  case  the  court  held  that 

"The  mother  of  an  injured  son  may  be  partially  dependent  on  her  son, 
where  the  earnings  of  the  son  were  paid  into  the  family  fund,  though  the 
mother   is  supported   by  her  husband. ' ' 

Among  other  cases,  somewhat  similar,  to  the  above  is  found  the 

following : 

Turner  et  al  v.   Miller  &  Eichards,  3   BWCC   305. 
Main   Colliery   Co.   v.   Davies,   80  LT   674,  2   WCC,   108. 
Eobertson  v.   Hall  Bros.   Steamship   Co.   3   BWCC,   368. 
Turner  v.  Miller,  3  BWCC,  305. 
Friscia  v.  Drake  Bros.   Co.   153   N  Y   Supp.   392. 
Appeal  Hotel  Bond  Co.,  93  Atl.  254. 

Honnold  on  Workmen's  Compensation,  on  the  question  of  ''Actual 

Dependency,"  on  pages  232  to  236,  says: 

"The  phrase  'actual  dependents'  means  dependents  in  fact,  whether 
wholly  or  partially  dependent.  Hence  it  is  no  defense  in  proceedings 
under  an  Act  using  this  term  that  petitioner  and  his  family  were  not 
entirely  dependent  on  deceased.  Partial  dependency,  giving  a  right  to 
compensation,  may  exist,  though  the  contributions  be  at  irregular  intervals 
and  of  irregular  amounts,  and  though  the  dependent  have  other  means 
of  support,  and  be  not  reduced  to  absolute  want.  But  it  exists  only  to  the 
extent  that  the  deceased  workman  contributed  to  the  support  of  the  de- 
pendent. Payments  made  for  other  purposes  than  for  support,  such  as 
payments  to  the  dependent  to  be  invested  for  the  joint  benefit  of  both, 
constitute   no   part    of   such    dependency." 

Boyd  on  Workmen's  Compensation,  page  612,  in  defining  "Sup- 
port," contains  the  following: 

"Support  is  defined  to  mean  the  necessary  shelter,  food,  clothes,  etc., 
to  meet  the  daily  necessities  of  the  dependent,  and  it  is  to  be  determined 
by  the  amount  devoted  to  those  purposes  during  the  year  preceding  his 
death  by  the  son." 
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On  page  995,  this  same  author  says: 

"In  all  cases,  questions  of  entire  or  partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
death  of  the  employee. ' ' 

Again,  on  page  1077,  this  author  says: 

' '  A  dependent  within  the  meaning  of  the  British  Compensation  Act  is 
a  person  who  was  dependent  upon  the  deceased  workman  for  the  ordinary 
necessities   of   life,   having   regard   to   his   class   and   position   and   not   one 

who    merely    derived    a    benefit     from    such     earning The 

question  of  dependency  in  any  case  is  a  question  of  fact  and  not  one  of 

law It   is    not    absolutely    required    that    the    contributions 

should  be  continuous ;  it  is  sufficient  if  there  is  a  willingness  to  contribute 
and  the  son  is  unable  to  make  the  contribution  by  reason  of  lack  of  em- 
ployment. ' ' 

Simmons  v.  White,  1  WCC,  89. 

Howells  v.  Vivian,  85  L.  T.  528. 

Senior  v.  Fountain  23   T.  L.  E.  634. 

Follis  v.   Schaake   Machine   Works,   13    B.    C.   471. 

Price  v.   Penrikyber  Colliery  Co.   85,  L.   T.   477. 

Main   Colliery   Co.  v.   Davies   1   WCC,   92. 

Hodgson  v.   West  Stanley  Colliery,   3   BWCC,   260. 

Eintoul  v.  Dalmeny  Oil  Co.  1   BWCC,  340. 

Eobinson  v.   Anon,  6   WCC,   117. 

Turner  v.  Miller,  3  BWCC,  305. 

Eobertson  v.   Hall   Steamship   Co.   BWCC,   3    368. 

Harper,  in  his  work  on  Workmen's  Compensation,  on  page  142, 
says : 

"Dependency  is  entirely  a  question  of  fact,  to  be  determined  in  each 
case.  The  question  always  is  whether  the  deceased  employee  actually  con- 
tributed, which  must  be  determined,  irrespective  of  the  standard  of  living 
in  the  neighborhood,  or  the  class  to  which  the  family  belong.  The  House 
of  Lords,  in  considering  the  English  Act,  with  reference  to  dependency, 
have  said  that  they  declined  to  assume  that  the  Legislature  had  contem- 
plated a  particular  standard  *  *  *  a  standard  dependent  upon  what  was 
the  ordinary  course  of  expenditure  in  the  neighborhood  and  in  the  class  in 
which  the  man  lived.  In  the  case  thereunder  consideration,  it  was  held 
that  a  father,  while  himself  earning  wages,  may  be  in  part  dependent 
upon  his  child;  and  that  when  it  was  proved  that  a  child  contributed  to 
the  family  earnings  and  that  the  father  received  the  contribution  and 
spent  it  in  maintaining  himself  and  his  family,  that  there  was  sufficient 
evidence  on  which  to  find  that  the  father  was  a  dependent  but  the  fact 
that  the  father  actually  received  a  contribution  from  a  member  of  his 
family  would  not  seem  to  be  conclusive  of  the  question  as  to  whether  he 
is  a  dependent  or  not.  All  the  circumstances  in  the  case  must  be  con- 
sidered. The  court  gave  as  an  example,  the  infant  workman  earned  6  s. 
11  p.  per  week,  which  he  paid  to  his  father  to  assist  in  maintaining  the 
family.  He  helped  his  father  who  worked  as  a  barber  and  his  services 
in  this  were  worth  6  s.  per  week.  He  was  killed  by  an  accident  and  his 
father  applied  for  compensation  as  a  partial  dependent.  In  sending  the 
case  back  for  a  re-hearing,  it  was  held  that  the  lower  court  should  consider 
not  only  whether  the  boy  had  paid  something  into  the  family  fund,  but 
also  the  cost  of  maintenance  of  the  son,  the  value  to  the  father  of  the 
son's  services  in  the  barber  business  and  all  the  other  facts,  intimating  that 
if  the  services,  plus  the  wages,  did  not  exceed  the  cost  of  keep,  the  father 
should  not  be  held  dependent." 

Tamworth   Colliery   Co.   v.    Hall    1   K.   B.    341. 

French  v.  Underwood,  5  WCC,  119. 

Leget  v.  Burke,  4   F  693. 

Main  Colliery  Co.  v.  Davies,  2  WCC,  108. 
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In  Volume  4  of  Minton-Senhouse  on  Workmen's  Compensation 
Cases,  on  page  106,  we  find,  in  the  discussion  of  the  question  of  de- 
pendency, growing  out  of  the  appeal  of  the  case  of  Ho  wells  v.  Vivian 
&  Sons,  the  following  : 

1 '  The  test  of  dependency  is  not  whether  the  family  could  support  life 
without  the  contributions  of  deceased,  but  whether  they  depended  upon 
them  as  part  of  their  income   or  means   of  living. ' ' 

The   Law  of  Workmen's   Compensation,   by   Walter   M.   Glass,   on 

page  248,  under  the  title, 

"Who  Are  Dependents," 

treats  the  question  almost  as  exhaustively  as  does  "Corpus  Juris" 

and  while  tempted  to  quote  from  the  portion  of  same  that  seems  to 

our  mind  pertinent  to  the  case  in  hand,  we  will  content  ourselves 

by   directing   attention  to   the   cases   cited   by   Glass,   that   we    have 

found,  on  careful  search,  to  be  in  point  with  the  questions  involved 

in  the  Murphy  case,  as  follows : 

Havey  v.  Erie  K.  Co.  95  Atl.  124. 

Carter  Case,  221  Mass.  105,  108  N.  E.  911. 

State  ex  rel.  Splady  v.  District  Ct.   151,  N.  W.  123. 

Caliendo's  Case,  219  Mass.  498,  107  N.  E.  370. 

Walz  v.   Holbrook,   T.  &  E.  Corp.  155  N.  Y.   703. 

Hammill  v.  Pennsylvania  E.   Co.  94  Atl.  313. 

Krauss  v.  Fritz  &  Son,  93  Atl.  578. 

State  ex  rel.  Crookston  Lbr.  Co.  v.  Dist.  Ct,  154  N.  W.  509. 

Jackson  v.  Erie  E.  E.  Co.  91  Atl.  1035. 

Coakley  Case,  216,  Mass.   71,   102   N.  E.  930. 

Taylor  v.  Seabrook,  94  Atl.  399. 

N.   W.   Iron  Co.   v.   Industrial   Comm.   154   Wis.   97. 

Gallagher's   Case,   219   Mass.   140,   106   N.   E.   558. 

Nelson's  Case,  517,  Mass.  457,  105  N.  E.  357. 

Pinel  v.   Eapid   E.   System,   150   N.   W.   897. 

Newark  Paving   Co.   v.   Klotz,   91   Atl.   91. 

Friscia   v.   Drake   Bros.    Co.    153   N.   Y.   392. 

Garcia  v.   Industrial   Ace.   Comm.   151   Pac.   741. 

Barkley's   Case,   218   Mass.   354,   105  N.   E.   979. 

State  ex  rel.  Carlson  v.  Dist.  Ct,   154  N.  W.  661. 

The  Supreme  Court  of  New  Jersey  held,  in  the  case  of  Miller  v. 
Public  Service  Railway,  85  Atl.  1030,  as  follows : 

"It  seems  to  me  that  the  contrast  in  the  statute  is  between  those  who 
are  actually  dependent ;  that  is,  dependent  in  fact  upon  the  decedent,  and 
those  who  are  not  dependents.  Actual  dependency,  to  my  mind,  means 
dependence  in  fact,  and  is  a  question  of  fact,  and  the  enumeration  of  certain 
persons  after  this  heading  should  not  be  held  to  place  them  in  the  relation- 
ship of  actual  dependents.  Their  enumeration  after  these  words  indicates 
that  they  must  bring  themselves  by  proof  into  dependency  in  fact  as  dis- 
tinguished from  theoretical  dependency;  otherwise  the  words  are  super- 
fluous. *  The  statute  plainly  marks  the  contrast  not  between 
dependents  and  no  dependents,  but  between  actual  dependents  and  no  de- 
pendents. ' ' 

Again,  in  the  case  of  Jackson  v.  Erie  Ry.  Co.,  91  Atl.  1035,  the 
Supreme    Court    of   New   Jersey   said : 

' '  Dependent  in  these  statutes  means  dependent  for  the  ordinary  neces- 
saries of  life ;  one  who  looks  to  another  for  support  or  help.  If  partially 
dependent,   they   must   necessarily   be   actually   dependent. ' ' 
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In  the  case  of  Muzik  v.  Erie  Ry.  Co.,  89  Atl.  248,  the  same  Court 
again  said : 

' '  Our  statute  says :  '  Actual  dependents '  which  must  mean  '  dependents 
in  fact.'  Here  they  were  dependents  in  fact,  so  that  if  the  injured  person 
is  entitled  to  recovery,  it  was  proper,  under  the  authority  of  the  court,  to 
determine   the   facts   underlying  the   compensation. ' ' 

On  the  question  of  dependency,  the  statute  of  the  State  of  Mich- 
igan reads  in  part  as  follows : 

' '  Questions  as  to  who  constitute  dependents  and  the  question  of  their 
dependency,  shall  be  determined  as  to  the  date  of  the  accident  to  the  em- 
ployee, and  their  right  to  death  benefit,  shall  become  fixed  as  of  such 
time,  irrespective  of  any  subsequent  change  in  conditions. ' ' 

In  this  connection,  it  will  be  noted  that  the  Michigan  Statutes  uses 
the  words  "as  of  the  date  of  the  accident,"  while  the  Montana  Stat- 
ute uses  the  words  "at  the  time  of  his  injury." 

In  considering  the  Michigan  Statute,  the  Supreme  Court  of  that 
State  in  the  case  of  Pinel  v.  Rapid  Railway  System,  150  N.  W.  897, 
held  that  there  must  be  an  order  of  the  court,  compelling  the  son  to 
support  his  parent,  in  order  to  create  a  legal  obligation  against  him, 
clearly  indicating  that  as  "far  as  the  relationship  was  concerned,  it 
did  not  serve  to  establish  the  matter  of  dependency  of  the  father 
upon  the  son. 

In  the  case  of  Hammill  v.  Pennsylvania  Railroad  Co.,  91  Atl.  313, 

the  Supreme  Court  of  the  State  of  New  Jersey  held : 

' '  Under  workmen 's  compensation  act,  the  words  '  actual  dependents ' 
refer  to  relatives  of  the  deceased,  who  were  being  wholly,  or  to  a  sub- 
stantial degree,  supported  by  deceased  at  the  time  of  his  death. ' ' 

The  ,.  'preme  Court  of  the  State  of  Massachusetts,  in  the  case  of 

Petrozino  v.  American  Mutual  Liability  Company,  Caliendo's  Case, 

107  N.  E.  370,  said  that: 

"Under  workmen's  compensation  act  of  Massachusetts,  providing  that 
the  insurer  shall  pay  dependents  of  an  employee  who  is  killed,  who  were 
wholly  dependent  upon  his  earnings  for  support,  a  stipulated  weekly  pay- 
ment, it  is  a  question  of  fact  whether  the  mother  and  sister  of  a  deceased 
employee   were   wholly   dependent   upon   him. ' ' 

It  is  evident  that  the  fact  that  John  Murphy  was  the  father  of  the 
decedent,  John  S.  Murphy,  carries  with  it  no  presumptive  conclu- 
sions of  dependency,  in  any  degree,  other  than  that  the  relationship 
that  existed  constitutes  one  of  the  necessary  elements  in  making  up 
dependency  but  that  in  addition  to  the  establishment  of  the  matter 
of  the  relationship,  there  must  also  be  clearly  established,  the  fact 
that  the  father  was  actually  dependent  upon  the  son. 

The  Massachusetts  Supreme  Court,  in  the  case  of  Veber  v.  Massa- 
chusetts Bonding  and  Insurance  Company,  112  N.  E.  485,  held  very 
clearly  that  dependency  was  a  question  of  fact,  to  be  determined 
by  the  Industrial  Accident  Board  and  that  such  findings,  as  to  the 
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matter  of  the  evidence  or  testimony  taken  to   establish  the   facts, 
were  not  subject  to  review  by  the  courts. 

This  question  was  also  covered  comprehensively  in  the  following 
cases : 

Eoberts  v.  Whaley,  158  N.  W.  209. 

Garcia  et  al  v.  Industrial  Accident  Comm.  of  Calif.  151  Pac.  741. 

Herrick  in  re  Millett  Woodbury  &  Co.,  217  Mass.  111. 

In  re  Employers  Liability  Ins.  Co.  104  N.  W.  432. 

Mahoney   v.   Gamble-Desmond    Co.    90    Connecticut,    255. 

Main  Colliery  Co.  v.  Davies,  1  W.  C  C  92. 

Hodgson  v.  West  Stanley  Colliery  Co.  3  BWCC  260. 

Miller  v.  Eiverside   Storage   Co.   155   N   W   462. 

In  the  case  of  the  Main  Colliery  Co.  v.  Davies,  referred  to  above, 

the  court  held  as  follows : 

"A  father  may  be  dependent  upon  his  son  in  some  circumstances,  but 
the  court  is  not  required  to  hold,  as  a  matter  of  law,  that  he  must  be." 

In  the  case  of  Hora  v.  Ohio  Industrial  Commission,  involving  this 

question,  the  court  held  that : 

"Nor  is  there  any  presumption  that  the  father  and  mother  of  an  un- 
married grown  son,  who  resides  with  them,  are  in  any  degree  dependent 
upon  him,  but  it  must  be  shown  that  they  are  as  a  matter  of  fact  actually 
dependent,  or  that  they  are  of  such  age  and  financial  condition  as  to  bring 
them  within  the  purview  of  the  statute  which  makes  it  a  penal  offense 
for  a  child  to  fail  to  support  an  indigent  parent." 

It  is  very  evident,  judging  from  the  many  definitions  given  by 
the  courts  covering  the  question  of  dependency,  that  they  are  prac- 
tically all  based,  to  a  greater  or  lesser  extent,  upon  the  theory  and 
reasoning  advanced  by  the  court,  in  the  Main  Colliery  v.  Davies 
case,  referred  to  above,  in  which,  among  many  other  things,  the  court 
stated — "the  mere  fact  that  a  father  received  money  from  his  son 
and  spends  it,  is  not  alone  sufficient  to  establish  a  claim,  under  the 
Compensation  Act — . "  In  reaching  a  proper  conclusion  as  to  what 
constitutes  dependency,  it  is  unquestioned  that  the  needs  of  the 
claimant  must  have  some  bearing  upon  the  question.  In  the  case  re- 
ferred to,  Lord  Shan  held  that : 

' '  '  Dependent '  in  the  act  means  dependent  for  the  ordinary  necessities 
of  life,  the  maintenance  of  members  of  his  family  by  a  person  in  that  class 
and  position  in  life. ' ' 

In  the  case  of  Constanzo  v.  Hanover  Brick  Co.,  37  N.  J.  L.  J.  52 
(Mossis,  C.  P.  1914),  the  court  held  that  in  passing  upon  the  ques- 
tion of  dependency,  as  f ollows : 

"My  conclusion  is  that  the  financial  arrangements  obtaining  between 
the  father  and  the  son,  now  deceased,  were  voluntary,  so  far  as  the  family 
needs  were  concerned  and  so  far  as  the  petitioner 's  necessities  appear. 
Whatever  may  account  for  ttie  payments  which  were  made  to  the  father 
of  all  or  part  of  the  son's  wages,  it  does  not  appear  that  such  payments 
were  made  for  the  purpose  of  maintenance  either  of  the  petitioner  or  the 
mother  of  the  deceasd  or  any  other  member  of  the  family.  The  petitioner 
and  his  other  two  sons  in  this  country,  were,  I  am  satisfied,  more  than 
self-supporting,  leaving  no  others  to  be  accounted  for  except  the  mother  of 
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the  deceased  in  Italy  and  a  younger  brother,  sixteen  years  of  age.  The 
last  mentioned,  I  am  satisfied,  if  not  as  a  matter  of  fact  self-supporting 
in  their  native  land,  were  capable  of  being  supported  by  the  petitioner, 
whose  legal  obligation  it  was  so  to  do,  in  addition  to  supporting  himself. ' ' 

It  seems  evident  from  the  several  court  decisions  searched,  that 
unless  the  father  depends  upon  the  earnings  of  the  deceased  son  for 
his  support  and  draws  thereon  for  his  personal,  immediate  needs,  that 
the  fact  that  the  deceased  may  have  contributed  toward  a  fund  for 
some  purpose,  which,  even  though  it  contemplated  a  benefit  to  the 
claimant,  does  not  in  itself  establish  the  father's  claim  for  compen- 
tion,  as  a  dependent. 

In  the  case  of  the  California  State  Board  of  Prison  Directors  v. 

Dickerson,  1  Cal.  Ind.  Ace.  Comm.,  the  court  held  that : 

' '  To  constitute  dependency  contributions  for  support  must  be  made 
with  some  regularity  and  must  be  relied  upon  by  the  beneficiary  as  a 
source  of  support. ' ' 

In  the  case  of  Dazy  v.  Apponaug  Co.,  89  Atl.  160,  the  Supreme 
Court  of  the  State  of  Khode  Island  held  that  the  term — "  'depend- 
ent' means  dependent  for  the  ordinary  necessaries  of  life,  for  a  person 
of  the  petitioner's  class  and  position  and  does  not  cover  the  reception 
of  benefits  which  might  be  devoted  to  the  establishment  or  increase 
of  some  fund — . " 

In  determining  what  does  not  constitute  dependency,  the  courts 
have  held  that  the  promise  of  a  son  to  help  his  father  is  not  suffi- 
cient to  establish  dependency  of  the  father  upon  the  son. 

In  the  case  of  Turley  v.  Bible  Institute  Building  Company,  1  Cal. 
62,  the  court  held  that  occasional  gifts  from  a  son  to  his  mother 
were  not  sufficient  to  establish  the  dependency  of  the  mother  and 
in  the  case  of  Pinel  v.  Rapid  Railway  System,  150  N.  W.  1897, 
already  referred  to,  the  court  held  that  the  mere  legal  obligation  of 
a  son  to  support  his  mother  does  not  constitute  dependency. 

There  is  no  presumption  anywhere  that  a  parent  is  actually  de- 
pendent upon  his  child,  and  Section  3751  of  the  Revised  Codes  of 
Montana,  1907,  defining  reciprocal  duties  of  parents  and  children,  in 
maintaining  each  other,  provides  that : 

"It  is  the  duty  of  the  father,  the  mother  and  the  children  of  any  poor 
person,  who  is  unable  to  maintan  himself  by  work,  to  maintain  such  person 
to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to  pay  for 
necessaries   previously   furnished   to   such   parent   is   binding." 

It  is  very  apparent  from  the  foregoing  that  there  was  no  legal 
obligation  imposed  upon  John  S.  Murphy,  at  the  time  of  his  accident 
or  at  the  time  of  his  death  to  support  his  father,  the  claimant,  John 
Murphy. 

In  the  preparation  of  the  foregoing  pages,  380  cases  involving  the 
question  of  dependency  have  been  searched  and  out  of  that  number, 
120  cited,  including  every  case  that  in  any  wise  seemed  to  favor  the 


220  BOARD   DECISIONS 

contention  of  claimant  that  he  is  entitled  to  compensation  on  account 
of  the  accidental  death  of  his  son.  The  research  made  has  been  upon 
the  side  of  the  claimant,  to  determine  if  it  was  possible,  within  the 
law  and  the  evidence,  to  favorably  consider  his  claim,  which  fact 
must  serve  as  an  excuse  for  the  number  of  court  cases  cited. 

The  research  made  of  court  and  board  decisions,  discloses  the  fact 
that  the  courts  have  reversed  many  more  cases  involving  the  ques- 
tion of  dependency,  where  same  has  been  allowed  and  compensation 
ordered  paid,  than  in  cases  where  compensation  has  been  denied. 
This  would  seem  to  indicate  the  tendency  of  Boards  and  Commissions 
to  be  swayed  by  sympathy  and  humanitarianism  to  the  extent  of 
going  beyond  the  limits  of  the  law,  in  fixing  a  standard  from  which 
to  judge  and  determine  matters  of  fact  governing  dependency,  with- 
in the  meaning  of  the  various  workmen's  compensation  laws.  The 
law  must  be  properly  applied  to  the  facts,  after  the  facts  have  been 
properly  determined. 

In  the   case,  of  Mahony  v.   Gamble,   found  in  96  Atl.   1025,  the 

Supreme  Court  of  Errors  of  the  State  of  Connecticut,  in  reversing 

the  judgment  of  the  Supreme  Court,  which  had  affirmed  the  award 

of  compensation  made  by  the  Compensation  Commission,   said : 

"Where  a  husband  shall  be  conclusively  presumed  to  be  totally  depend- 
ent upon  a  wife,  with  whom  he  lives  at  the  time  of  her  injury,  that  pre- 
sumption does  not  arise,  as  against  his  being  compensated  for  injuries  to 
a  son,  but  that  is  a  fact  to  be  determined  in  every  case,  and  not  governed 
by  presumption. ' ' 

It  is  evident  that  the  Supreme  Court  of  Errors  found  that  the 
Compensation  Commissioner  had  been  too  liberal  in  his  interpreta- 
tion of  what  constituted  dependency.  Again,  we  find  this  same 
court,  in  affirming  decision  of  Superior  Court  of  Fairfield  County, 
in  the  case  of  Blanton  v.  Wheeler  &  Howes  Co.,  99  Atl.  494,  reading : 

"Where  claimant  is  a  married  daughter  of  a  deceased  employee  whose 
death  was  due  to  injuries  sustained  in  the  course  of  employment  the  ques- 
tion of  her  dependency  depends  upon  whether  without  the  contributions 
of  her  father  she  has  sufficient  means  at  hand  for  supplying  present 
necessities,  judging  those  according  to  her  class  and  position  in  life,  the 
principle  being  the  same  as  that  which  would  be  applied  in  determining 
what  would  be  necessities  to  be  furnished  a  minor ;  and  the  mere  fact 
that  she  received  from  time  to  time  small  sums  of  money,  which  she  em- 
ployed in  her  ordinary  living  expenses  and  which  she  relied  on  to  help  out 
therein,  would  not  be  sufficient  to  show  her  a  partial  dependent  entitled 
to  an  award  unless  it  further  appeared  that  the  contributions  were  neces- 
sary to  her  support  according  to  her  class  and  position  in  life." 

The  foregoing  would  seem  to  clearly  indicate  the  position  of  the 
Supreme  Court  of  Errors  of  the  State  of  Connecticut,  on  the  question 
of  what  constitutes  "actual  dependency." 

In  Massachusetts,  we  find  that  the  Supreme  Judicial  Court  of  that 
state  has  found  it  necessary,  in  several  cases  involving  the  question 
of  dependency,  to  reverse  the  findings  of  the  Industrial  Accident 


BOARD    DECISIONS  221 

Board  where  compensation  had  been  ordered  account  dependency, 

which  would  seem  to  indicate,  as  stated,  the  tendency  of  Boards 

and  Commissions  to  treat  rather  too  liberally  claims  for  dependency. 

Among  the  cases  reversed  by  the  Supreme  Judicial  Court,  involving 

questions  that  bear  upon  the  case  in  hand,  we  find  the  following: 

In  re  Nelson,  105  N.  E.  357. 

In   re   Gallagher   106   N.   E.    558. 

In  re  Aetna  Life  Ins.   Co.   106  N.  E.   558. 

Veber  v.  Mass.  Bonding  &  Ins.   Co.   112  N.  E.  485. 

In  re  Newman's  Case,  111  N.  E.  359. 

Kenney  v.   City  of  Boston,   111   N.   E.   47. 

A  similar  condition  exists  in  the  other  states  for  we  find  in  Mich- 
igan that  the  Supreme  Court  of  that  state  has  found  it  necessary  to 
reverse  the  Industrial  Accident  Board,  in  awarding  compensation  to 
dependents,  in  the  cases  of: 

Finn  v.  Detroit,  Mt.   C.  &  M.  Ey.   115  N.  E.   721. 

Eoberts  v.  Whaley,  158  N.  W.  209. 

Ludwig   v.   American    Car   &   Foundry   Co.    161    N.   W.    835. 

In  New  York  State,  the  most  pronounced  case  is  that  of  Tirre  v. 
Bush  Terminal  Co.,  172  A.  D.  386. 

From  the  State  of  New  Jersey,  we  find  the  Supreme  Court  of 
that  State  reversing  the  compensation  awards,  account  dependency, 
in  the  cases  of  Hammill  v.  Pennsylvania  Kailroad  Company,  94 
Atl.  313, 

Jackson  v.  Erie  Ey.  Co.  91  Atl.  1035. 

Havey  v.  Erie  Ev.  Co.  95  Atl.  124. 

Batista  v.  West  Jersey  &  S.  E.  Co.  88  Atl.  954. 

The  record  in  the  other  states  where  compensation  laws,  providing 
for  the  payment  of  compensation  to  dependent,  have  been  in  exist- 
ence for  any  considrable  length  of  time,  is  similar  on  this  question, 
and  citations  of  cases  could  be  multiplied  from  a  long  list  of  Amer- 
ican decisions,  covering  this  dependency  question. 

From,  the  foregoing  it  can  be  readily  seen  that  all  authorities  agree 
that  dependency  is  a  question  of  fact  and  that  its  determination 
must  rest  entirely  upon  the  evidence  submitted  and  the  investiga- 
tions made  covering  the  conditions  and  circumstances  surrounding 
the  case.  The  burden  of  establishing  the  condition  of  dependency, 
within  the  meaning  of  the  Workmen's  Compensation  Law  is  on  the 
part  of  the  claimant.  He  must  show  that  the  deceased  had  been 
contributing  to  his  support  previous  to  the  accident  and  death,  and 
that  he  had  relied  upon  those  contributions  as  a  means  of  supporting 
him  in  his  ordinary  station  in  life.  There  is  no  presumption  of  law  in 
favor  of  the  claimant.  He  must  prove  his  claim.  The  one  contribu- 
tion of  $35.00  is  hardly  sufficient  to  establish  conclusive  proof  of 
dependency,  within  the  meaning  of   the   Montana   Act. 

As  the  stipulation  agreed  to  and  filed  in  this  case,  and  made  a 
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part  of  the  record  provides  that  the  Board  shall  be  governed  in  its 
decision  in  this  case  on  the  affidavits  that  have  already  been  filed,  it 
becomes  necessary  to  examine  closely  these  sources  of  information, 
and  from  them,  to  ascertain  the  facts,  if  such  be  possible.  As  the 
burden  of  sustaining  the  claim  is  on  the  claimant,  the  question  must 
largely  be  determined  from  the  evidence  submitted  by  him.  It  is 
true  the  Board  is  not  bound  by  the  strict  rules  of  evidence  which 
obtain  in  judicial  investigations  in  courts  of  record.  It  can  weigh 
all  testimony  offered  by  the  claimant  or  assured,  reject  what  is 
contradictory  or  irrelevant,  and  accept  such  as  has  a  tendency  to 
prove  an  alleged  fact. 

The  claimant  appears  to  have  rested  his  claim  for  dependency  on 
the  sole  affidavit  of  himself,  filed  by  himself,  which  states  in  sub- 
stance that  the  deceased  was  his  only  support  and  that  on  the  29th 
day  of  May,  1916,  he  received  $35.00  in  cash  from  his  son,  John  S. 
Murphy.  There  is  no  other  evidence  whatever  that  the  deceased 
contributed  to  his  father's  support.  There  is  no  collateral  testi- 
mony that  even  the  one  payment  mentioned  was  in  fact  made.  If 
contributions  were  made  for  the  purpose  of  the  support  of  his  father, 
these  have  not  been  shown  by  any  statements  found  in  any  of  the 
affidavits  on  file.  In  one  affidavit,  that  of  Patrick  J.  Dowling,  the 
affiant  makes  the  statement  that  the  deceased  was  a  man  that  did 
help  support  and  assist  his  father,  of  Scranton.  Pennsylvania.  Of 
course,  this  is  a  general  statement  and  cannot  be  accepted  as  evi- 
dence of  a  fact  of  contribution. 

The  claimant  cannot  hope  to  establish  his  claim  by  his  own 
unsupported  affidavit.  It  is  a  foundation  upon  which  to  build  his 
case,  and  a  requirement  of  the  rules  adopted  by  the  Board ;  hut  to 
accept  this  by  itself  would  open  wide  the  door  for  the  acceptance 
of  claims  in  other  cases,  without  regard  to  their  merit.  It  would 
transfer  the  burden  of  proof  to  the  employer,  which  is  contrary  to 
law  and  reason.  Neither  can  a  claim  for  dependency  be  inferred 
from  the  poverty  or  age,  or  that  natural  bond  of  affection  which 
exists  or  should  exist  between  father  and  son.  Sons,  after  maturity, 
do  not  always  assist  their  parents.  The  inference  in  this  case  would 
largely  incline  to  the  belief  that  this  particular  son  did.  His  father 
was  an  aged  man,  without  wife  or  other  children,  as  far  as  the 
record  discloses.  He  was  living  in  Pennsylvania,  and  since  his 
son's  death  has  been  declared  mentally  and  physically  incompetent, 
but  these  facts  do  not  prove  that  his  son  had  been  rendering  him 
support  previous  to  his  death  or  at  the  time  of  his  death.  Facts 
are  not  established  by  inference  if  capable  of  direct  proof.  Depend- 
ency, such  as  that  contemplated  by  the  Workmen's  Compensation 
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Act,  must  be  shown  by  proof  that  a  condition  of  dependency  existed, 
that  contributions  were  made  by  the  deceased  to  meet  this  depend- 
ency and  were  relied  on  by  the  claimant,  because  of  the  condition  or 
the  fact  of  his  dependency.  There  is  no  statement  made  in  all  of 
the  affidavits  filed,  that  shows  positively  that  the  deceased  ever 
contributed  one  dollar  to  the  support  of  his  father.  There  is  no 
cancelled  check,  bank  draft,  money  order  or  even  the  testimony  of 
an  eye  witness,  in  verification  of  the  fact  of  contributions  ever  hav- 
ing been  made.  It  is  true  the  claimant  has  filed  an  affidavit  saying 
that  he  received  $35.00  from  his  son  just  previous  to  his  death.  This 
might  be  accepted  to  be  the  absolute  truth,  yet  of  itself,  it  would  not 
establish  the  relation  of  dependency.  This  amount  might  have  been 
a  present  or  a  gift  or  been  sent  as  an  actual  contribution  to  assist  his 
father.  It  is  not  shown  for  what  purpose  it  was  sent,  but  standing 
unsupported,  isolated  and  alone,  it  could  not  be  accepted  as  proof 
that  the  father  had  been  relying  upon  the  son  for  contributions  and 
that  the  son  had  been  in  the  habit  of  making  contributions  for  the 
support  of  his  father. 

The  second,  or  further  question  involved  in  this  case  as  to  whether 
or  not  the  death  of  John  S.  Murphy  was  due  to  the  injury  sustained 
by  him  on  May  28th,  1916,  is  entitled  to  careful  consideration,  and 
the  Board  has  devoted  much  time  and  effort  to  an  investigation  of 
all  the  facts  obtainable.  In  addition  to  the  consideration  of  the  affi- 
davits and  testimony  filed  by  the  parties  in  interest  covering  this 
question,  the  Board  conducted  independent  investigations  for  the 
purpose  of  arriving  at  the  governing  facts. 

Section  12  (a)  of  the  Montana  Workmen's  Compensation  Act 
reads  as  f oIIoavs  : 

"If  an  injured  employee  dies  and  the  injury  was  the  proximate  cause 
of  such  death,  then  the  beneficiary  or  the  major  or  minor  dependents  of 
the  deceased,  as  the  case  may  be,  shall  receive  the  same  compensation  as 
though  the  death  occurred  immediately  following  the  injury,  but  the 
period  during  which  the  death  benefit  shall  be  paid  shall  be  reduced  by 
the  period  during,  or  for  which  compensation  was  paid  for  the  injury. ' ' 

The  investigation  of  the  Board  discloses  the  fact  that  practically 
all  of  the  authorities  are  in  harmony  in  the  matter  of  determining, 
from  a  set  of  given  facts,  what  the  application  of  the  law  shall  be. 
As  all  of  the  states,  operating  under  a  Compensation  Law,  have 
almost  the  identical  provision  that  the  Montana  Act  has  covering 
this  question,  and  also  as  all  cases  that  have  been  appealed  from 
rulings  of  Boards  and  Commissions,  and  passed  upon  by  the  higher 
courts,  have  held  uniformly  the  same  line  of  procedure,  it  is  unneces- 
sary to  quote  from  the  many  decisions  aArailable  or  refer  in  detail 
to  same,  as  they  are  practically  all  alike. 

The   claimant,   John  Murphy,   alleges  that   the   death   of  his   son, 
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John  S.  Murphy,  on  August  15th,  1916,  was  caused  by  the  accident 
he  sustained  on  May  28th,  1916,  therefore  the  burden  is  upon  him 
to  prove  that  the  death  actually  resulted  from  the  injury,  or  was 
the  natural  and  probable  consequence  of  the  injury.  He  must  show 
that  there  was  an  unbroken  chain  of  causation  from  the  accident  to 
the  death  and  that  the  death  was  a  result  of  the  accident. 

This  accident  happened  May  28th,  1916.  The  injured  died  August 
I5th,  1-016.  The  injury  was  not  of  itself  serious  enough  to  have 
caused  death.  It  was  described  as  two  broken  ribs  and  a  punctured 
lung.  Complications  might  have  arisen,  which  would  result  in 
death,  but  there  is  no  evidence  that  this  was  the  case.  He  was  in 
the  hospital  eight  days  and  Doctor  Kistler,  the  attending  physician, 
says  he  left  in  "fairly  good  condition."  He  lived  at  his  hotel  from 
June  5th  to  August  15th  and,  although  there  were  several  physi- 
cians located  within  a  short  distance  of  his  room,  he  was  never 
attended  by  one,  that  the  record  discloses.  He  was  found  dead  in 
bed  on  the  morning  of  August  16th,  1916. 

The  affidavits,  filed  by  claimant,  in  support  of  the  contention  that 
the  deceased  came  to  his  death  as  a  result  of  his  injury,  of  May  28th, 
1916,  are  made  in  every  instance  by  companions  and  friends  who 
visited  with  him  at  the  Hotel  Florence.  These  affidavits  disclose 
that  Mr.  Murphy  was  more  or  less  disabled  from  his  original  injury 
and  that  he  complained  very  often  of  bodily  pain  and  suffering. 
The  affidavits  of  James  J.  Connelly,  Patrick  Dowling,  Anton  Mc- 
Menoney,  Patrick  I).  Brady,  R.  E.  MeGrath  and  Joseph  Farrell  all 
give  testimony  of  the  physical  condition  of  the  deceased  after  leav- 
ing the  hospital  and  up  to  the  time  he  died  on  August  15th,  1916. 
These  affidavits  state  that  Mr.  Murphy  was  a  strong  and  robust 
man  previous  to  his  injury  and  that  he  complained  of  much  suffer- 
ing and  pain.  It  does  not  appear  from  any  of  the  evidence  that  Mr. 
Murphy  was  confined  to  his  bed,  at  any  time,  on  the  contrary, 
the  evidence  offered  discloses  that  he  spent  much  of  his  time  in  sit- 
ting in  front  of  the  hotel  and  in  the  bar  room  thereof.  The  apparent 
weakness  in  the  force  of  these  affidavits  as  evidence  to  sustain  the 
claimant  in  this  regard  is  the  fact  that  they  are  all  made  by  laymen, 
who  had  no  real  or  technical  knowledge  as  to  Mr.  Murphy's  condi- 
tion, or  were  not  in  a  position  to  state  what  was  the  actual  cause  of  his 
death.  Although  some  of  them  depict  his  condition  as  being  helpless 
or  nearly  so  at  times,  yet  they  never  suggested  that  a  physician  be 
called  to  examine  him,  or  in  fact  was  there  ever  one  so  called. 
Mr.  Berry,  another  affiant  for  the  claimant,  makes  the  statement 
that  Mr.  Murphy  died  as  a  result  of  the  accident  he  received  while 
employed  by  the  Butte  &  Superior  Copper  Mining  Company.     This 
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affiant  at  a  later  date  made  a  supplemental  affidavit,  evidently  at 
the  request  of  the  insurer,  which  affidavit  is  on  file,  and  states  that 
at  the  time  of  making  his  previous  affidavit  that  he  had  read  the 
same  in  a  hurried  and  careless  manner  and  that  the  statement  which 
he  made  in  his  previous  affidavit  to  the  effect  that  "your  affiant 
knew  of  his  own  knowledge  that  the  man  was  permanently  injured 
and  disabled"  was  not  the  literal  fact,  as  affiant  had  no  technical 
knowledge  on  which  to  base  this  statement.  He  further  states  in  this 
affidavit  that  from  and  after  the  5th  day  of  June,  1916,  when  the 
said  John  S.  Murphy,  deceased,  returned  to  the  Florence  Hotel  until 
the  time  of  his  death  he  had  been  drinking  quantities  of  intoxicating 
liquor,  that  within  a  day  or  two  after  his  return  to  the  hotel, 
Murphy  started  drinking  but  was  not  in  an  intoxicated  condition  as 
far  as  he  knew  until  on  or  about  July  6th,  1916,  at  which  time  he 
began  drinking  heavily  and  drank  continually  up  to  the  time  he 
died  on  August  16th,  and  was  in  a  more  or  less  intoxicated  condition 
during  all  of  this  time.  Mr.  Berry  was  the  proprietor  and  manager 
of  the  Florence  Hotel  at  Butte  and  unquestionably  was  in  a  position 
to  observe  closely  the  acts  or  action  of  the  deceased,  and  inasmuch 
as  his  attention  was  called  to  his  former  affidavit,  which  he  says 
was  made  hastily  and  without  being  read  by  him  carefully,  it  is 
presumed  that  a  supplemental  affidavit  would  be  more  in  accord- 
ance with  his  actual  knowledge  than  the  first. 

Mr.  Dennis  Shea,  another  affiant  for  the  claimant,  and  the  chief 
witness  before  the  coroner's  inquest,  states  in  his  affidavit  that  be 
prepared  the  body  of  the  deceased  for  burial.  It  appears  Mr.  Shea 
was  in  the  employ  of  M.  J.  Walsh,  Burial  Director  and  Undertaker, 
in  the  city  of  Butte  and  either  had  charge  of,  or  was  engaged  in  the 
actual  work  of  embalming  the  body  of  the  deceased  and  preparing  it 
for  burial.  He  makes  affidavit  that  on  the  left  side  of  the  body 
of  the  deceased  there  appeared  visibly  the  bruised  condition  and 
black  marks  presumably  from  some  injury  sustained,  and  that  the 
same  covered  a  large  portion  of  the  body  down  low  on  the  left 
side.  He  also  states  that  two  ribs  were  broken  and  were  notice- 
able from  the  bruised  condition  on  the  body  and  that  the  same,  when 
touched,  would  enter  into  the  body  as  though  there  were  nothing 
within  to  resist  the  slightest  pressure.  He  states  that  this  informa- 
tion was  obtained  by  himself  from  investigation  and  in  the  dressing 
and  preparing  of  said  body  for  burial.  This  affiant,  as  stated, 
was  one  of  the  witnesses  before  the  coroner's  inquest  and  he  makes 
the  following  statements  in  his  examination  before  that  body.  He 
states  that  the  body  of  the  deceased  looked  as  though  it  had  been 
in  normal  condition.     Just  regular  normal  death.     There  were  not 
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any  marks  on  it  that  he  could  see,  so  for  that  reason  he  did  not  go 
any  further  than  to  inject  the  body;  there  were  no  marks  of  violence 
whatsoever  on  the  head  or  any  part  of  the  body.  When  questioned 
if  several  of  the  ribs  were  out  of  place  he  answered  "no,  the 
body  seemed  to  be  regular."  When  questioned  if  several  of  the  ribs 
had  been  broken  possibly  two  months  ago  or  ten  weeks,  "would 
you  be  able  to  tell  when  you  examined  the  body"  he  answered, 
"well,  of  course,  that  would  be  all  in  the  condition  of  the  break  at 
first.  If  they  were  bad  breaks  I  believe  a  fellow  could  tell  very 
easy,  but  if  they  had  only  just  been  separated,  why  in  two  months 
they  could  be  back  in  place  again;  the  lungs  were  not  punctured  so 
far  as  he  knew ;  the  man  seemed  to  be  in  good  healthy  condition 
all  the  way  through."  He  states  further  that  the  body  was  in  good 
normal  condition.  It  will  be  observed  that  the  evidence  given  by  Mr. 
Shea  before  the  coroner's  jury  is  entirely  at  variance  with  that 
given  in  his  affidavit,  which  was  made  several  months  afterwards. 
On  the  evidence  submitted  by  Mr.  Shea  at  the  coroner's  inquest  as 
well  as  the  evidence  of  some  of  the  other  affiants  in  this  case,  the 
jury  found  that  the  deceased  died  at  the  Florence  hotel  on  the  night 
of  August  15th  or  the  morning  of  the  16th  in  Butte,  Silver  Bow 
County,  Montana ;  cause  of  death  unknown  to  them.  If  there  had 
been  anything  submitted  to  this  jury  to  indicate  that  death  was 
caused,  or  due  to  an  accident,  which  he  had  received  on  May  28th, 
it  is  almost  a  certainty  that  the  jury  would  have  so  found.  They 
were  assembled  for  the  purpose  of  discovering  the  cause  of  the  death 
of  this  man,  if  within  their  power,  and  it  is  a  plain  presumption  that 
they  were  unable  to  arrive  at  any  conclusion,  as  to  what  was  the 
real  cause  of  his  death. 

We  must  bear  in  mind  that  the  coroner's  inquest  was  held  imme- 
diately after  the  death  of  the  deceased,  or  on  August  16th,  1916, 
and  that  the  affidavits  filed  by  the  friends  of  the  deceased  were 
made  on  the  latter  part  of  January,  1917.  There  is  no  question  but 
that,  the  friends  of  the  deceased  have  made  the  strongest  statements 
they  possibly  could,  in  order  to  assist  the  aged  father  of  the  de- 
ceased. They  would  have  been  less  than  friands  had  they  done  less. 
There  is  a  difference,  however,  between  a  man  signing  an  affidavit, 
prompted  possibly  to  some  extent  by  feelings  of  friendship  or  for 
the  purpose  of  assisting  some  indigent  person  to  obtain  compensa- 
tion on  account  of  the  death  of  a  relative,  and  that  made  before  a 
coroner's  jury,  where  the  witness  is  subject  to  cross-examination  and 
his  statements  are  made  openly  and  under  the  pains  and  penalty  of 
perjury.  If  the  testimony  of  Dennis  Shea  at  the  coroner's  inquest 
had  been  in  substantial  agreement  with  his  affidavit  made  months 
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afterward,  there  would  be  a  strong  presumption  in  favor  of  the 
claimant's  contention.  He  had  charge  of  the  body  after  death  and 
prepared  it  for  burial.  At  the  coroner's  inquest,  where  he  was  an 
important  witness,  he  testified  that  he  prepared  the  body  for  burial. 
The  usual  methods  of  injecting  the  veins  and  cavities  with  embalm- 
ing fluid  were  used.  He  states  that  he  found  no  marks  on  the  body. 
The  lungs  were  not  punctured  as  far  as  he  knew  and  he  refuses  to 
state  whether  the  ribs,  where  they  had  been  broken,  indicated  at 
the  time  of  death  the  effects  of  the  injury.  As  a  result 
of  the  testimony  adduced  at  the  inquest  the  jury  evidently 
could  only  find  that  the  cause  of  death  was  unknown,  which  is 
equivalent  to  saying  the  deceased  came  to  his  death  from  natural 
causes,  to  them  unknown.  Mr.  Shea's  testimony  is  utterly  useless 
for  the  claimant.  If  his  affidavit  is  true,  then  his  testimony  sub- 
mitted at  the  coroner's  inquest  cannot  be  accounted  for  or  explained, 
unless  it  was  to  avoid  a  possible  supposition  that  the  man  might 
have  been  murdered.  If  his  testimony  at  the  inquest  was  true,  his 
affidavit  must  have  been  made  for  the  sole  purpose  of  obtaining  com- 
pensation for  the  claimant.  The  inference  is  strongly  suggested  that 
his  testimony  at  the  inquest  is  true,  for  it  was  not  contradicted  and 
none  of  the  other  friends  or  affiants  on  behalf  of  the  claimant  have 
stated  that  the  conditions,  stated  by  Shea  in  his,  affidavit,  to  be 
apparent  on  the  body  of  the  deceased,  were  present.  Had  they  been, 
there  can  be  hardly  a  question  that  he  alone  would  have  been  the 
silent  observer  of  them  and  not  have  called  the  attention  of  some 
other  person  to  them. 

The  only  medical  testimony  submitted  in  this  case  is  in  the  form 
of  an  affidavit  made  by  Doctor  H.  D.  Kistler,  which  says  in  part 
that  Mr.  Murphy  left  the  hospital  on  June  5th,  1916,  in  very  good 
condition  and  that,  to  the  best  of  his  knowledge  and  belief,  concern- 
ing the  injury,  he  states  that  Mr.  Murphy  did  not  die  as  a  result 
of  the  injury  received  at  the  Black  Rock  mine  on  May  28th,  1916. 
This  affidavit  was  filed  by  the  insurer,  and  on  August  13,  1917,  they 
also  filed  and  affidavit  made  by  one  Earl  J.  Tucker,  adjuster  for 
the  Industrial  Department  of  the  Guardian  Casualty  &  Guaranty 
Company.  This  affidavit  states  that  the  deceased,  John  S.  Murphy, 
carried  an  accident  and  disability  policy  with  said  company,  which 
policy  provided  for  the  payment  to  the  insured  in  the  sum  of  $50.00 
per  month,  during  disability  resulting  from  an  accident,  and  that 
his  company  paid  John  S.  Murphy,  deceased,  on  account  of  injury 
he  sustained  on  the  28th  day  of  May,  1916,  indemnities  up  to 
the  26th  day  of  June,  1916,  when  the  said  deceased  signed  a  final 
release,  releasing  the  said  Guardian  Casualty  &  Guaranty  Company 


228  BOARD   DECISIONS 

from  all  liability  arising  out  of  the  injury  of  May  28th,  1916,  under 
the  policy  which  he  held.  This  affidavit  would  indicate  that  the 
deceased  considered  and  believed  that  he  had  entirely  recovered 
from  the  accident  of  May  28th,  and  that  he  was  entitled  to  no 
further  payment  from  the  insurance  company  on  account  of  said 
accident.  It  is  hardly  conceivable  that  the  injured  would  release  the 
company  if  he  still  believed  that  his  condition  was  such  that  he 
would  be  entitled  to  further  payments  of  indemnities  on  account 
of  his  injury. 

It  is  not  incumbent  on  the  defendant  to  assign  the  cause  of  death. 
He  had  not  attempted  this,  except  by  intimation  that  heavy  drinking 
of  intoxicating  liquors  might  possibly  be  assignable  as  the  cause. 
The  affidavit  of  the  physician  is  presented  by  them  as  expert  testi- 
mony, to  show  that  the  death  of  the  deceased  was  not  caused  from 
his  injury.  The  supplemental  affidavit  made  by  Mr.  Berry  was  un- 
doubtedly for  the  purpose  of  disclosing  the  fact  that  the  deceased 
had  been  drinking  very  heavily  from  the  time  of  his  return  to  his 
hotel  up  to  the  time  of  his  death.  The  affidavit  made  by  Mr.  Tucker 
was  for  the  purpose  of  showing  that  the  deceased  had  accepted  pay- 
ment for  his  injury  on  account  of  an  insurance  policy  carried  with 
his  company  up  to  the  length  of  time  in  which  he  considered  he  was 
entitled  to   such  payment. 

The  Industrial  Accident  Board  does  not  attempt  to  say  what 
caused  the  death  of  John  S.  Murphy.  It  is  not  within  the  knowledge 
of  the  Board.  However,  it  seems  incredible  that  the  deceased  could 
have  been  suffering  from  his  injury  surrounded  by  his  friends,  and 
that  no  one  either  procured  the  services  of  a  physician,  or  suggested 
such  a  course.  In  the  absence  of  evidence  by  someone  qualified  to 
testify  to  the  condition  of  Mr.  Murphy  at  or  near  the  time  of  his 
death,  it  cannot  be  determined  what  was  the  actual  cause  of  his 
death.  It  is  no  more  incumbent  on  the  Board  to  discover  the  cause 
of  Mr.  Murphy's  death  than  it  was  upon  the  coroner's  jury,  assem- 
bled and  sitting  for  that  purpose,  and  who,  after  a  thorough  investi- 
gation, failed  to  discover  such  cause.  The  claimant  must,  therefore, 
be  considered  as  having  failed  to  establish  the  fact  that  the  death  of 
the  deceased  was  caused  proximately  by  the  injury  he  received  on 
May  28th,  1916. 

Findings  of  the  Board 
The  Board  is  of  the  opinion  that  the  intent  of  the  Legislature  of 
Montana  in  Section  6  (m)  of  the  Workmen's  Compensation  Act  was 
that  there  must  be  an  actual  dependency  proved.  That  is,  the  fact 
that  actual  contributions  were  made  at  the  time  of  the  accident  and 
at  a  time  sufficiently  previous  thereto,  or  near  enough  to  the  hap- 
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pening  of  the  accident  to  establish  the  fact  that  the  claimant  was 
or  had  been  reasonably  prior  thereto,  depending  upon  the  contribu- 
tions of  the  deceased  for  support.  Also  that  such  contributions  were 
expected  and  depended  upon  for  the  purpose  of  support. 

The  Board  is  also  of  the  opinion  that  the  intent  of  the  Legislature 
in  Section  12  (a)  of  the  act  was  that  the  fact  must  be  clearly 
established,  through  proper  proof,  that  when  an  injured  employee 
dies  some  time  after  the  accident,  or  following  its  occurrence,  that 
there  must  be  established  an  unbroken  chain  of  causation  from 
the  accident  to  the  death,  which  will  serve  to  establish  the  fact  that 
the  death  was  the  result  of  the  accident.  It  must  be  proven  that 
the  injury  was  the  proximate  cause  of  the  death. 

In  the  case  in  hand  the  Board  finds,  as  matters  of  fact,  from  the 
investigations  that  it  has  conducted,  and  from  the  testimony  of  wit- 
nesses that  it  has  examined,  also  from  the  study  of  affidavits  and 
statements  submitted,  that  John  Murphy  was  not  dependent  upon 
the  deceased,  John  S.  Murphy,  at  the  time  of  his  death.  Also  the 
Board  finds  as  matters  of  fact,  from  the  investigations  made,  wit- 
nesses examined,  and  exhibits  studied,  that  the  injury  sustained  by 
John  S.  Murphy,  on  May  28th,  1916,  was  not  the  proximate  cause 
of  his  death  on  August  15th,  1916. 

The  Board  finds,  as  a  question  of  fact,  from  the  investigation 
made  and  affidavits  submitted,  that  there  is  no  basis  or  reason  in 
fact  that  will  justify  awarding  compensation  to  the  claimant,  John 
Murphy. 

Therefore,  the  Industrial  Accident  Board  rules  as  a  con- 
clusion of  fact,  that  John  Murphy  was  not  actually  dependent 
to  any  extent  upon  John  S.  Murphy,  at  the  time  of  his  injury, 
and  therefore  his  claim  for  compensation  as  a  major  depend- 
ent, is  rejected  and  denied. 

Done  at  Helena,  Montana,  this  30th  day  of  March,  A.  D.  1918. 


C.  J.  EVANS,  Claimant,  vs.  INDUSTRIAL  ACCIDENT  FUND,  In- 
surance Carrier. 

CLAIM   306-C-7. 
Statute   of  Limitations. 

HELD,  that  where  more  than  six  months  has  elapsed  between  the  time  of 
injury  and  the  filing  of  a  claim  for  compensation  by  a  dependent  father,  the 
claim  cannot  be  accepted  or  paid  on  account  of  the  Statute  of  Limitations. 

Arthur  J.  Evans,  an  employee  of  the  California  Road  Oiling 
Company,  was  accidentally  killed  on  July  17th,  1917,  by  being  run 
over  by  a  truck  driven  by  another  man  in  the  employ  of  the  same 
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company.  The  California  Road  Oiling  Company  was  operating 
under  Plan  Three  of  the  Compensation  Act. 

C.  J.  Evans,  father  of  the  deceased  employee,  filed  claim  for  com- 
pensation on  March  21st,  1918,  or  a  little  more  than  eight  months 
after  the  injury  and  death  of  his  son.  There  appeared  to  be  no  ques- 
tion about  the  dependency  although  this  matter  was  not  decided  by 
the  Board. 

The  claim  was  denied  on  the  ground  that  Section  10   (a)   of  the 

Act  which  read  at  that  time  as  follows  acted  as  an  absolute  bar  to 

the  presentation  or  acceptance  of  any  claim  not  made  within  the 

statutory  six  month  period  : 

"In  ease  of  personal  injury  or  death,  all  claims  shall  be  forever  barred 
unless  presented  within  six  months  from  the  date  of  the  happening  of  the 
accident. ' ' 

The  Attorney  General,  in  an  opinion  confirming  the  Board's  deci- 
sion, held  that  ignorance  of  the  statutory  requirements  cannot  oper- 
ate as  an  excuse  or  as  a  waiver  of  the  Statute  of  Limitations. 

Helena,  Montana,  September  20,  1918. 


JULIA    M.    CHANDLER,    Claimant,   vs.    LIBBY    LUMBER    COM- 
PANY, Defendant  and  Employer. 

CLAIM  1015-A3. 
Major  Dependency. 

HELD,  that  where  an  employee  has  resided  on  and  helped  work  his  mother's 
farm,  without  salary  but  as  a  member  of  the  family,  until  a  time  six  or  seven 
months  prior  to  his  accidental  death  but  has  made  no  other  contributions  to  her 
support,  he  has  not  made  sufficient  contribution  so  that  she  may  establish  de- 
pendency,  and   qualify  as   a   dependent. 

Statement  of  Case  Re :     Undisputed  Facts 

The  undisputed  testimony,  affidavits  and  reports  submitted  in  the 
case  disclose  that  the  decedent,  Cecil  Rockwell,  son  of  the  claimant, 
was  accidentally  killed  in  employ  of  Libby  Lumber  Company  on 
January  16,  1918 ;  that  the  accident  arose  out  of  and  in  the  course  of 
the  occupation;  that  the  decedent  and  the  employing  company,  at 
the  time  of  the  accident,  were  under  the  provisions  of  Plan  One  of 
the  Workmen's  Compensation  Act;  that  the  decedent  was  twenty 
years  of  age  and  unmarried ;  that  there  are  no  beneficiaries  in  the 
ease;  that  the  mother  of  the  decedent.  Mrs.  Julia  M.  Chandler,  has 
complied  with  the  provisions  of  the  Workmen's  Compensation  Law 
as  to  time  of  filing  claim  for  compensation  as  a  major  dependent; 
that  the  proceedings  in  the  case  have  been  in  accordance  with  the 
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provisions  of  the  Law  and  rules  of  the  Board ;  (that  the  claimant 
worked  on  his  mother's  farm  up  to  the  time  he  left  home  in  April, 
1917.) 

Contention    of    Claimant. 

That  she  is  a  major  dependent  of  her  deceased  son,  Cecil  Rock- 
well; that  the  said  deceased  contributed  to  the  support  of  the  claim- 
ant until  he  left  home  in  April,  1917,  in  labor  on  farm  worth 
$40.00  per  month;  that  claimant  could  not  sustain  herself  in  the 
same  condition  of  life  without  these  contributions ;  that  decedent 
knew  at  the  time  he  left  home  in  April,  1917,  that  there  was  a  mort- 
gage on  the  claimant's  farm  of  $2,000  which  was  to  fall  due  in 
July,  1938,  and  he  believed  by  going  to  Montana  that  he  could 
procure  higher  wages  and  earn  money  faster  than  by  staying  home 
and  working  on  the  farm ;  that  his  whole  purpose  in  going  to  Mon- 
tana was  that  he  might  earn  money  to  pay  off  claimant's  mortgage; 
that  pursuant  to  this  purpose  he  had  at  the  time  he  met  his  death, 
saved  up  from  his  wages  in  Montana  and  had  on  deposit  in  his 
bank  in  Montana  more  than  $400.00  which  he  intended  to  use 
with  his  subsequent  earnings  to  help  pay  off  the  mortgage  on  the 
farm ;  that  decedent  was  but  20  years  old  and  had  never  indicated 
any  desire  or  intention  of  ceasing  to  contribute  to  claimant's  sup- 
port, but  on  the  other  hand  had  taken  out  a  $1,000  life  insurance 
policy  in  her  favor  and  had  stated  frequently  that  he  intended  to 
continue  to  contribute  to  claimant 's  support ;  that  the  death  of  de- 
ceased was  the  result  of  the  injury  sustained  by  deceased  on  Jan- 
uary 16,  1918,  while  in  the  employ  of  the  Libby  Lumber  Company 
at   Libby,   Montana. 

Contention  of  Employer. 

That  the  employing  company,  the  Libby  Lumber  Company,  denies 
any  liability  for  or  on  account  of  the  death  of  the  said  Cecil  Rock- 
well; that  it  denies  that  it  is  under  any  obligation  to  pay  therefor 
to  the  said  Mrs.  Julia  M.  Chandler;  that  it  denies  that  the  said  Julia 
B.  Chandler  was  at  the  time  of  the  accident  to  the  said  Cecil  Rock- 
well dependent  upon  the  said  Cecil  Rockwell  either  in  whole  or  in 
part  either  at  the  time  of  the  accident  to  the  decedent  or  at  the 
time  of  his  death;  that  it  denies  that  the  claimant  was  at  said 
time  a  dependent  of  the  deceased ;  that  said  deceased  left  home  in 
April,  1917,  and  had  not  sent  the  claimant  one  cent  from  that  time 
until  his  death  in  January,  1918;  that  the  $400  was  saved  by  the 
deceased  for  the  purpose  of  buying  stump  land  in  "Washington  (or 
Montana,  he  had  not  quite  decided  which)  ;  that  because  the  de- 
ceased worked  on  the  claimant's  farm  before  he  left  home,  it  was 
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evidently  not  his  intention  to  make  any  further  contributions  to  his 
home ;  that  it  denies  every  allegation  set  up  in  the  claim  of  the  said 
Mrs.  Julia  M.  Chandler;  that  the  said  claimant  is  not  entitled  to 
compensation,  account  death  of  the  deceased,  because  the  said 
deceased  was  not  contributing  to  the  support  of  claimant  either  at 
the  time  of  the  accident  and  death  or  several  months  previous  to 
same ;  that  it  denies  that  the  said  Julia  M.  Chandler  was  at  the  time 
of  accidental  death  of  Cecil  Rockwell  on  January  16,  1918,  a 
dependent  of  said  deceased. 

Question   Involved. 
Major  dependent   which  is   the   claim  alleged   by   Mrs.   Julia   M. 
Chandler,  is  defined  in  Section  6  (m)  of  the  Workmen's  Compensa- 
tion Act,  as  follows : 

"  'Major  dependent'  means  if  there  be  no  beneficiaries  as  defined  in 
Section  6  (1)  the  father  and  mother  or  the  survivor  of  them,  if  actually 
dependent  to  any  extent  upon  the  decedent  at  the  time  of  his  injury. ' ' 

It  is  clearly  evident  that  Section  6  (m)  of  the  law  requires  that 
before  Mrs.  Julia  M.  Chandler  can  qualify  as  a  major  dependent  of 
her  son,  the  deceased,  Cecil  Rockwell,  three  things  must  concur : 

First:      There  must  be  no  beneficiaries    (See  Section  6    (1)). 

Second:  She  must  have  been  actually  dependent  upon  the  son.  (See 
Section  6   (m) ). 

Third:  This  dependency  must  have  existed  at  the  time  of  the  injury. 
(See  Section   12    (c)). 

The  provisions  of  the  Montana  Workmen's  Compensation  Act, 
reading — "if  actually  dependent  to  any  extent  upon  the  decedent" 
— and  also  the  provisions  of  section  12  (c),  reading — "the  question 
as  to  who  constitutes  a  beneficiary,  or  a  major  or  minor  dependent, 
shall  be  determined  as  of  the  date  of  the  happening  of  the  accident" 
— is  substantially  the  language  used  in  the  majority  of  the  states 
operating  under  a  Workmen's  Compensation  Law  and  it  is  almost 
the  identical  wording  of  the  Workmen's  Compensation  statutes  of 
Iowa,  Massachusetts,  Connecticut,  Michigan,  Nebraska,  Nevada,  New 
Jersey,  New  York,  Ohio,  Oregon,  Rhode  Island,  Washington  and 
Wisconsin. 

The  provision  of  Section  6  (m)  reading — "if  actually  dependent 
to  any  extent" — means  something  more  than  that  the  mother  may 
have  believed  she  needed  support  in  some  particular,  or  that  she 
enjoyed  assistance  in  some  material  form,  from  her  son.  To  our 
mind,  it  means  that  at  the  time  of  the  injury,  the  mother  must  not 
only  have  been  in  need  of  support  from  the  son,  but  must  have  been 
actually  receiving  some  measure  of  support  from  him.  The  question 
of  dependency,  under  statutes  of  the  character  of  the  Montana 
Workmen's  Compensation  Act,  is  not  a  question  of  the  legal  lia- 
bility of  the  son  to  support  the  mother,  but  a  question  of  fact,  as 
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to  whether  the  son,  at  the  time  of  his  injury,  was  actually  engaged 
in  supporting,  to  a  greater  or  lesser  extent,  the  mother,  whose  claim 
is  that  she  was  a  dependent  upon  him. 

Under  the  English  law,  before  even  the  wife  of  the  decedent  is 
entitled  to  compensation,  she  must  prove  that  she  was  dependent 
upon  the  husband.  Of  course,  it  is  generally  recognized  that  ordi- 
narily it  is  the  duty  of  the  husband  to  support  the  wife,  yet  even  in 
that  connection  it  has  been  repeatedly  held  that  dependency  is  a 
question  of  fact  and  that  there  is  no  presumption  of  law  that  the 
widow  is  dependent  upon  the  earnings  of  the  husband,  at  the  time 
of  his  death.  The  above  contention  was  clearly  set  forth  in  the 
case  of  Polled  v.  Great  Northern  R.  Co.,  5  BWCC.  620.  In  the 
case  of  Dobbies  v.  Egypt  &  L.  S.  S.  Co.,  6  BWCC.  348,  it  was  held 
that : 

' '  Dependency  is  a  question  of  actual  fact,  and  that  actual  fact  is  not 
settled  by  a  consideration  of  the  legal  proposition  of  obligation,  of  either 
the  husband  to  the  wife,  or  the  parent  to  the  child. ' ' 

It  seems  consistent  to  take  the  position  that  the  determination  of 
who  is  a  dependent,  is  entirely  a  question  of  fact,  governed  solely  by 
the  actual  conditions  existing  in  each  individual  case. 

To  determine  the  question  of  dependency,  no  hard  and  fast  rule 
as  to  what  constitutes  support,  has  been  adopted  by  the  members  of 
the  Board.  They  have  at  all  times  endeavored  to  interpret  the  law 
broadly  and  humanely.  In  the  case  in  hand.  Mrs.  Julia  M.  Chandler 
comes  within  the  definition  of  major  dependent,  if  she  proves  actual 
dependency  to  any  extent.  The  burden  of  proving  dependency  is 
upon  the  claimant  for  compensation  and  she  must  prove  the  necessary 
facts,  by  a  preponderance  of  evidence.  Actual  dependency  to  any 
extent  is  a  question  of  fact,  and  not  a  question  of  law,  and  is  to 
be  determined  from  the  facts  existing  in  each  particular  case,  as  it 
is  submitted  to  the  Board.  The  courts  have  held,  practically  with- 
out exception,  that  dependency  is  not  a  question  of  law,  but  is  purely 
a  question  of  fact  as  is  evidenced  in  the  decisions  rendered  in  the 
case  of: 

Main  Colliery  Co.  v.  Davies,  1  W.  C.  C.  92. 

Hodgson  v.  West  Hanley  Collieries,  102  L.  T.  194. 

Keeling  v.  New  Monckton  Collieries  Co.  Ltd.  3  B  W  C  C  260. 

Appeal  of  Hotel  Bond  Co.   93   Atl.  245. 

Littleford  v.  Connell,  3  B  W  C  C  1. 

Upward  of  eighty  different  cases  can  be  cited,  covering  this 
question. 

Bradbury's  Workmen's  Compensation,  on  page  568,  says: 

' '  The  person  who  may  claim  compensation  on  the  death  of  a  workman 
as  a  dependent  must,  in  the  first  place,  be  actually  dependent  in  fact, 
wholly  or  in  part,  upon  the  earnings  of  the  workman  at  the  time  of  his 
death.  But  besides  being  so  dependent  in  fact,  the  claimant  must  also 
bear    one    of    several    specified    relationships    to    the    deceased    workman; 
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consisting  of  wife,  husband,  parent,  grand-parent,  child,  grand-child,  step- 
parent, step-child,  brother,  sister,  half-brother  or  half-sister.  If  the 
claimant  is  actually  dependent  on  the  deceased  workman,  but  does  not 
bear  one  of  these  relationships  to  him,  he  cannot  recover;  nor  on  the 
other  hand  can  he  recover  if  he  does  bear  one  of  the  relationships,  unless 
he  is   also  dependent  in   fact. ' ' 

On  page  569,  Bradbury  further  says — ' '  The  principle  that  dependence 
is  a  question  of  facts  finds  no  opposition — the  general  ride  is  that  de- 
pendency is  to  be  decided  on  the  facts  of  each  particular  case — the  real 
practical  matter  is  whether  assistance  has  been  given  or  could  reasonably 
have  been  expected   from  the  victim  of  the  accident. ' ' 

On  page  578  of  the  "Opinions  of  Solicitor,  Department  of  Labor," 
we  find  the  following : 

"Before  it  can  be  held  that  a  claimant  is  a  'dependent  parent'  within 
the  meaning  of  the  act,  it  must  appear  that  the  parent  did  in  fact  depend 
upon  the  deceased,  in  whole  or  in  part,  for  a  means  of  living,  in  so  far, 
at  least,  that  by  reason  of  the  death  of  the  deceased,  the  parent  was  de- 
prived of  a  means  of  'support  on  which  he  relied.  If  it  is  shown  that  the 
parent  is  in  actual  need  of  assistance  the  fact  of  dependency  would  suffi- 
ciently  appear,    doubtless,    if   it    further   appeared    that    the    deceased    had 

attempted  to  supply  that  need One  of  the  primary  conditions 

of   dependence  is  the   actual  need   of   assistance  required  by  the   claimant. 

Parents    are    entitled    to    compensation    under    the    act    only    if 

they  are  dependent.  The  fact  of  dependence,  therefore,  must  affirmatively 
appear  on  the  record. ' ' 

The  general  similarity  of  the  definition  or  meaning  of  the  word  or 
term  "dependent"  and  "dependency"  is  so  pronounced  that  it  is 
unnecessary  to  quote  other  authorities,  of  which  there  are  a  great 
many,  likewise  many  decisions,  which  hold  substantially  as  above 
quoted,  relative  to  the  meaning  of  "dependency." 

The  term  "actual"  is  defined  by  the  courts  as  follows: 

"Real;  substantial;  existing  presently  in  act;  having  a  valid  objective 
existence,  as  opposed  to  that  which  is  merely  theoretical  or  possible ;  some- 
thing real,  in  opposition  to  constructive  or  speculative ;  something  existing 
in  act."  Astor  v.  Merritt  111  N.  S.  202;  4  Sup.  Ct.,  413;  28  L.  Ed.,  401; 
Kelly  v.  Ben.  Ass  'n.,  46  App.  Div.  79;  61  N.  &  Supp.  394;  State  v.  Wells 
31   Conn.   213.. 

We  find  in  the  Corpus  Juris  Treatise  on  Workmen's  Compensa- 
tion Acts,  by  Donald  J.  Kiser,  Section  49-,  under  the  caption  "De 
pendents  entitled  to  Compensation,"  a  very  exhaustive  resume  of 
court  decisions  bearing  upon  the  question  of  "Dependency,"  "Act- 
ual Dependency,"  "Support"  and  "Partial  Dependency",  that  so 
thoroughly  cover  the  case  of  Cecil  Rockell  from  every  possible 
angle,  that  Ave  take  the  liberty  of  quoting  from  Cyc  Article  at  con- 
siderable length,  as  follows : 

"The  compensation  acts  provide  that,  in  case  of  a  fatal  injury  to  an 
employee,  compensation  shall  be  made  to  his  dependents. 

Levis   Perry   Co.   47  Que.   291. 

Jette  v.   LaCompagnie,   etc.   Co.   40   Que.   204. 

Except  in  so  far  as  expressly  defined  by  the  statutes  themselves,  the 
cases  are  not  yet  sufficiently  numerous  to  permit  a  fixed  definition  of 
what  constitutes  dependency  as  a  matter  of  fact. 

Miller  v.  Riverside  Storage,  etc.  Co.  155  NW  462. 
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The  question  of  dependency  must  be  determined  on  evident  of  the  facts 
as  they  existed   at  the  time  of  the  injury. 

Kenney's   Case,   222   Mass.   401. 

State  v.  Ramsey  County  Dist.   Ct.   158  NW  250. 

Dazy  v.  Apponaug  Co.   36  R.   I.   81,   A   160. 

'Actual  dependents'  as  employed  in  a  statute,  means  dependents  in  fact, 
and   includes   partial   dependency. 

Muzik  v.  Erie  R.   Co.   85  N.  J.  L.   131. 

Miller  v.   Public   Service  R.   Co.   84  N".  J.  L.   174. 

Jackson  v.  Erie  Ry.  Co.  86  N.  J.  L.  550. 

Havey  v.  Erie  R,  Co.  88  N.  J.  L.  684,  96  A  995. 

To  come  within  the  terms  of  such  an  act,  the  individuals  named  therein 
must  be  actually  dependent,  not  on  a  common  family  fund,  but  on  deceased, 
although  this  ruling  does  not  mean  that  minor  sisters  or  brothers  cannot 
be  classed  as  dependents  of  a  deceased  adult  brother  merely  because  they 
have  a  father  who  is  under  obligation  to  support  them. 

Honnokl  on  Workmen's  Compensation,  on  the  question  of  "Actual 

Dependency,"  on  pages  232  to  236,  says: 

' '  The  phrase  '  actual  dependents '  means  dependents  in  fact,  whether 
wholly  or  partially  dependent.  Hence  it  is  no  defense  in  proceedings  under 
an  act  using  this  term  that  petitioner  and  his  family  were  not  entirely 
dependent  on  deceased.  Partial  dependency,  giving  a  right  to  compensa- 
tion, may  exist,  though  the  contributions  be  at  irregular  intervals  and  of 
irregular  amounts,  and  though  the  dependent  have  other  means  of  support, 
and  be  not  reduced  to  absolute  want.  But  it  exists  only  to  the  extent 
that  the  deceased  workman  contributed  to  the  support  of  the  dependent. 
Payments  made  for  other  purposes  than  for  support,  such  as  payments  to 
the  dependent  to  be  invested  for  the  joint  benefit  of  both,  constitute  no 
part   of  such   dependency." 

Boyd  on  Workmen's  Compensation,  page  612,  in  defining  "Sup- 
port," contains  the  following: 

"Support  is  defined  to  mean  the  necessary  shelter,  food,  clothes,  etc., 
to  meet  the  daily  necessities  of  the  dependent,  and  it  is  to  be  determined 
by  the  amount  devoted  to  those  purposes  during  the  year  preceding  his 
death  by  the  son. ' ' 

Harper,  in  his  work  on  Workmen's  Compensation,  on  page  142, 
says: 

"Dependency  is  entirely  a  question  of  fact,  to  be  determined  in  each 
case.  The  question  always  is  whether  the  deceased  employee  actually  con- 
tributed which  must  be  determined,  irrespective  of  the  standard  of  living 
in  the  neighborhood,  or  the  class  to  which  the  family  belong.  The  House 
of  Lords,  in  considering  the  English  Act,  with  reference  to  dependency,  have 
said  that  they  declined  to  assume  that  the  Legislature  had  contemplated 
a  particular  standard — a  standard  dependent  upon  what  was  the  ordinary 
course  of  expenditure  in  the  neighborhood  and  in  the  class  in  which  the 
man  lived.  In  the  case  thereunder  consideration,  it  was  held  that  a  father, 
while  himself  earning  wages,  may  be  in  part  dependent  upon  his  child ;  and 
that  when  it  was  proved  that  a  child  contributed  to  the  family  earuings 
and  that  the  father  received  the  contribution  and  spent  it  in  maintaining 
himself  and  his  family,  that  there  was  sufficient  evidence  on  which  to 
find  that  the  father  was  a  dependent,  but  the  fact  that  the  father  actually 
received  a  contribution  from  a  member  of  his  family  would  not  seem  to 
be  conclusive  of  the  question  as  to  whether  he  is  a  dependent  or  not.  All 
the  circumstances  in  the  case  must  be  considered.  The  court  gave  as  an 
example,  the  infant  workman  earned  6  s.  11  p.  per  week,  which  he  paid 
to  his  father  to  assist  in  maintaining  the  family.  He  helped  his  father 
who  worked  as  a  barber  and  his  services  in  this  were  worth  6  s.  per  week. 
He  was  killed  by  an  accident  and  his  father  applied  for  compensation  as  a 
partial  dependent.     In  sending  the  case  back  for  a  rehearing,  it  was  held 
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that  the  lower  court  should  consider  not  only  whether  the  boy  had  paid 
something  into  the  family  fund,  but  also  the  cost  of  maintenance  of  the 
son,  the  value  to  the  father  of  the  son's  services  in  the  barber  business, 
and  all  the  other  facts,  intimating  that  if  the  services,  plus  the  wages,  did 
not  exceed  the  cost  of  keep,  the  father  should  not  be  held  dependent. ' ' 

Tamworth  Colliery  Co.  v.  Hall  1  K.  B.  341. 

French  v.   Underwood   5   WCC.   119. 

Leget  v.  Burke,  4  F  693. 

Main  Colliery  Co.  v.  Davies   2  WCC  108. 

The  Law  of  Workmen's  Compensation  by  Walter  M.   Glass,   on 

page  248,  under  the  title, 

"Who  Are  Dependents," 

treats  the  question  almost  as  exhaustively  as  does  "Corpus  Juris," 

and  while  tempted  to  quote  from  the  portion  of  same  that  seems  to 

our  mind  pertinent  to  the  case  in  hand,  we  will  content  ourselves 

by  directing  attention  to  the   cases  cited  by  Glass,  that  we  have 

found,  on  careful  search,  to  be  in  point  with  the  questions  involved 

in  the  Rockwell  case,  as  follows : 

Havey  v.  Erie  B.   Co.   95  Atl.   124. 

Carter  Case,  321  Mass.   105.  108  N.  E.  911. 

State  ex  rel  Splady  v.  District   Ct.   151,  N.  W.   123. 

Caliendo's  Case,  219  Mass.  498,   107  N.  E.  370. 

Walz  v.  Holbrook,  T.  &  B.  Corp.   155  N.  Y.   703. 

Hammill   v.   Pennsylvania   B.    Co.   94   Atl.   313. 

Krauss   v.   Fritz   &   Son,   93   Atl.   578. 

State  ex  rel  Crookston  Lbr.   Co.  v.  District  Ct.  154  N.  W.  509. 

Jackson  v.   Erie  E.   R.   Co.   91   Atl.   1035. 

Coakley  Case   216   Mass.   71,   102   N.   E.   930. 

Taylor  v.  Seabrook,  94  Atl.  399. 

N.  W.  Iron  Co.  v.  Industrial  Comm.  154  Wis.  97. 

Gallagher's  Case,  219  Mass.   140,  106  N.  E.  558. 

Nelson's  Case,  517,  Mass.  457,   105  N.  E.   357. 

Pinel  v.  Bapid  B.   Svstem,   150   N/.   W.   897. 

Newark  Paving  Co.  v.  Klotz,  91   Atl.   91. 

Friscia  v.  Drake  Bros.   Co.  153  N.  Y.  392. 

Garcia  v.   Industrial   Ace.   Comm.    151   Pac.    741. 

Barkley's  Case,  218  Mass.   354,   105  N.  E.  979. 

State  ex  rel  Carlson  v.  Dist.  Ct.  154  N.  W.  661. 

The  Supreme  Court  of  New  Jersey  held,  in  the  case  of  Miller  v. 

Public  Service  Railway,  85  Atl.  1030,  as  follows: 

"It  seems  to  me  that  the  contrast  in  the  statute  is  between  those  who 
are  actually  dependent;  that  is,  dependent  in  fact  upon  the  decedent,  and 
those  who  are  not  dependents.  Actual  dependency,  to  my  mind,  means 
dependence  in  fact,  and  is  a  question  of  fact,  and  the  enumeration  of 
certain  persons  after  this  heading  should  not  he  held  to  place  them  in  the 
relationship  of  actual  dependents.  Their  enumeration  after  these  words 
indicates  that  they  must  bring  themselves  by  proof  into  dependency  in 
fact  as  distinguished  from  theoretical  dependency;  otherwise  the  words 
are  superfluous.  The  statute  plainly  marks  the  contrast  not  between  de- 
pendents and  no  dependents,  but  between  actual  dependents  and  no  de- 
pendents. ' ' 
Again,  in  the  case  of  Jackson  v.  Erie  Ry.  Co.,  91  Atl.  1035,  the 

Supreme  Court  of  New  Jersey  said : 

"Dependent  in  these  statutes  means  dependent  for  the  ordinary  neces- 
saries of  life ;  one  who  looks  to  another  for  support  or  help.  If  partially 
dependent,  they  must  necessarily  be  actually  dependent. ' ' 
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The  Massachusetts  Supreme  Court  in  the  case  of  Veber  v.  Massa- 
chusetts Bonding  and  Insurance  Company,  112  N.  E.  485,  held  very 
clearly  that  dependency  was  a  question  of  fact,  to  be  determined 
by  the  Industrial  Accident  Board  and  that  such  findings,  as  to  the 
matter  of  evidence  or  testimony  taken  to  establish  the  facts,  were 
not  subject  to  review  by  the  courts. 

This  question  was  also  covered  comprehensively  in  the  following 

cases: 

Koberts  v.  Whaley,   158   N.   W.   209. 

Garcia  et  al  v.  Industrial  Accident  Comm.  of  Cal.  151  Pac.  741. 

Herrick  in  re  Millett  Woodbury  &  Co.  217  Mass.  111. 

In  re  Employers  Liability  Ins.  Co.  104  N.  W.  432. 

Mahoney  v.  Gamble-Desmond  Co.   90   Connect.  255. 

Main  Colliery  Co.  v.  Davies,  1  W.  C  C  92. 

Hodgon  v.  West  Stanley  Colliery  Co.  3  BWCC  260. 

Miller  v.  Kiverside  Storage  Co.  155  N.  W.  462. 

In  the  case  of  Main  Colliery  Co.  v.  Davies,  referred  to  above,  the 

court  held  as  follows : 

"A  father  may  be  dependent  upon  his  son  in  some  circumstances,  but 
the  court  is  not  required  to  hold,  as  a  matter  of  law,  that  he  must  be." 

In  the  case  of  Hora  v.  Ohio  Industrial  Commission,  involving  this 

question,  the  court  held  that : 

"Now  is  there  any  presumption  that  the  father  and  mother  of  an  un- 
married grown  son,  who  resides  with  them,  are  in  any  degree  dependent 
upon  him,  but  it  must  be  shown  that  they  are  as  a  matter  of  fact  actually 
dependent,  or  that  they  are  of  such  age  and  financial  condition  as  to  bring 
them  within  the  purview  of  the  statute  which  makes  it  a  penal  offense  for 
a  child  to  fail  to  support  an  indigent  parent." 

It  is  very  evident,  judging  from  the  many  definitions  given  by  the 
courts,  covering  the  question  of  dependency,  that  they  are  prac- 
tically all  based,  to  a  greater  or  lesser  extent,  upon  the  theory  and 
reasoning  advanced  by  the  court,  in  the  Main  Colliery  v.  Davies 
case,  referred  to  above,  in  which,  among  many  other  things,  the 
court  stated — "the  mere  fact  that  a  father  received  money  from  his 
son  and  spends  it,  is  not  alone  sufficient  to  establish  a  claim,  under 
the  Compensation  Act — . "  In  reaching  a  proper  conclusion  as  to 
what  constitutes  dependency,  it  is  unquestioned  that  the  needs  of  the 
claimant  must  have  some  bearing  upon  the  question.  In  the  case  re- 
ferred to,  Lord  Shan  held  that: 

' '  '  Dependent '  in  the  act  means  dependent  for  the  ordinary  necessities 
of  life,  the  maintenance  of  members  of  his  family  by  a  person  in  that 
class  and  position  in  life." 

It  seems  evident  from  the  several  court  decisions  searched,  that 
unless  a  father  or  mother  depends  upon  the  earnings  of  the  deceased 
son,  for  his  or  her  support  and  draws  thereon  for  her  or  his  personal, 
immediate  needs,  that  the  fact  that  the  deceased  may  have  contrib- 
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uted  toward  a  fund  for  some  purpose,  which,  even  though  it  con- 
templated a  benefit  to  the  claimant,  does  not  in  itself  establish  the 
father's  or  mother's  claim  for  compensation,  as  a  dependent. 

In  the  case  of  the  California  State  Board  of  Prison  Directors  v. 
Dickerson,  1  Cal.  Ind.  Ace.  Comm.,  the  court  held  that : 

"To  constitute  dependency  contributions  for  support  must  be  made  with 
some  regularity  and  must  be  relied  upon  by  the  beneficiary  as  a  source  of 
support. ' ' 

In  the  preparation  of  the  foregoing  pages,  280  cases  involving  the 
question  of  dependency  have  been  searched  and  out  of  that  number 
several  cited,  including  a  number  of  cases  that  in  any  wise  seemed 
to  favor  the  contention  of  the  claimant  that  she  is  entitled  to  com- 
pensation on  account  of  the  accidental  death  of  her  son.  The  re- 
search made  has  been  upon  the  side  of  the  claimant,  to  determine 
if  it  was  possible,  within  the  law  and  the  evidence,  to  favorably  con- 
sider her  claim,  which  fact  must  serve  as  an  excuse  for  the  number 
of  court  cases  cited. 

From  the  foregoing  it  can  be  readily  seen  that  all  authorities  agree 
that  dependency  is  a  question  of  fact  and  that  its  determination 
must  rest  entirely  upon  the  evidence  submitted  and  the  investi- 
gation made  covering  the  conditions  and  circumstances  surrounding 
the  case.  The  burden  of  establishing  the  condition  of  dependency, 
within  the  meaning  of  the  Workmen's  Compensation  Law  is  on  the 
part  of  the  claimant.  She  must  show  that  the  deceased  had  been 
contributing  to  her  support  at  the  time  of  the  accident  and  previous 
thereto,  and  that  she  had  relied  upon  these  contributions  as  a 
means  of  supporting  her  in  her  ordinary  station  in  life. 

As  all  of  the  testimony  and  affidavits  for  both  sides  have  been 
filed  and  it  is  agreed  that  the  Board  shall  be  governed  in  its  deci- 
sion in  this  case  by  the  same,  it  becomes  necessary  to  examine  closely 
these  sources  of  information,  and  from  them,  to  ascertain  the  facts, 
if  such  be  possible.  As  the  burden  of  sustaining  the  claim  is  on  the 
claimant,  the  question  must  largely  be  determined  from  the  evidence 
submitted  by  her.  It  is  true  the  Board  is  not  bound  by  the  strict 
rules  of  evidence  which  obtain  in  judicial  investigations  in  courts 
of  record.  It  can  weigh  all  testimony  offered  by  the  claimant  or 
assured,  reject  what  is  contradictory  or  irrelevant  and  accept  such 
as  has  a  tendency  to  prove  an  alleged  fact. 

The  claimant  has  rested  her  claim  for  dependency  on  the  facts 
that  the  deceased  worked  on  her  farm  before  leaving  home  in  April, 
1917 ;  that  he  left  home  at  that  time  and  went  to  Montana  where 
wages  were  better  so  that  he  could  earn  and  save  up  enough  funds 
to  meet  a  certain  mortgage  which  she  had  on  her  farm,  when  it 
should  become  due  and  thus  save  to  the  claimant,  his  mother,  the 
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only  means  of  support  which  she  had  outside  of  his  contributions ; 
that  he  had  at  the  time  of  his  death  saved  up  the  sum  of  $400.00, 
which  it  was  his  intention  to  use  to  raise  the  mortgage,,  which 
amounted  to  approximately  $2,000.  The  claimant  has  filed  affi- 
davits, to-wit:  that  of  George  A.  Patton,  stating  that  the  deceased 
bought  an  insurance  policy  of  $1,000  in  favor  of  his  mother;  that 
the  deceased  worked  on  his  mother's  farm  since  he  was  large  enough 
to  work  until  he  left  home  to  go  to  Montana,  and  that  he  was 
leaving  home  to  earn  and  save  money  to  pay  interest  on  the  mort- 
gage and  reduce  the  mortgage ;  affidavit  of  Mrs.  Birda  Patton, 
stating  that  the  deceased  had  told  her  husband  of  leaving  home 
so  that  he  could  better  help  his  mother  and  that  he  had  bought  an 
insurance  policy  from  her  husband  for  $1,000  in  favor  of  his  mother; 
that  of  George  H.  Stiles  stating  that  the  deceased  had  worked  for 
him  during  the  winter  of  1916  and  1917  and  had  told  him  that  he 
was  going  to  the  Northwest  to  earn  more  money  to  prevent  the  loss 
of  his  mother's  farm,  and  that  of  Mrs.  Nicolay,  sister  of  the  de- 
ceased, which  stated  that  she  went  part  way  on  the  trip  with  the 
deceased  and  he  told  her  of  his  plans  to  lift  the  mortgage  off  the 
farm. 

The  employer,  the  Libby  Lumber  Company,  submitted  a  num- 
ber of  interrogatories  to  Mrs.  Chandler,  the  claimant,  which  brought 
out  the  fact  that  she  had  two  letters  in  her  possession,  written  since 
Cecil  B.  Rockwell  had  left  home,  but  in  neither  of  these  did  Cecil  B. 
Rockwell  mention  contributing  anything  to  the  support  of  the  claim- 
ant or  the  fact  that  he  was  saving  money  for  any  purpose  whatso- 
ever. The  Libby  Lumber  Company  has  also  filed  with  the  Board 
two  affidavits,  to-wit :  One  signed  by  John  Smith,  who  states  that 
he  was  an  intimate  friend  of  Cecil  Rockwell  and  that  the  deceased 
told  him  that  he  had  saved  up  some  money  with  which  he  intended 
to  purchase  some  stump  land  either  in  Montana  or  Washington  and 
improving  same ;  another  signed  by  H.  M.  Gompf,  a  duly  licensed 
undertaker  at  Libby,  who  stated  that  he  had  charge  of  the  remains 
of  the  said  Cecil  Rockwell  and,  as  the  deceased's  effects  were  in  dis- 
orderly condition,  he  had  to  rearrange  and  place  them  in  order  and 
among  them  was  a  tablet  of  writing  paper  and  in  this  tablet  was 
what  proved  to  be  a  completed  letter  from  Cecil  Rockwell  to  his 
mother,  which  had  not  been  detached  from  the  tablet,  and  the 
affiant  remembered  that  the  letter  stated  that  the  deceased  had 
written  in  the  letter  that  he  had  saved  up  a  little  money  and  was 
figuring  on  buying  some  stump  land  for  the  purpose  of  improving 
it,  but  was  undecided  whether  to  buy  in  Montana  or  Washington. 

A  statement  on  file  with  the  Board,  which  is  not  made  in  the  form 
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of  an  affidavit,  but  was  secured  by  an  investigator  for  the  Board, 
by  Mrs.  Ora  Mason,  oldest  sister  of  the  deceased,  sets  forth  the  fact 
that  just  before  leaving  home,  her  brother,  Cecil  Rockwell,  told  her 
that  he  intended  to  save  money  to  take  over  the  farm  for  himself 
and  that  he  was  tired  of  paying  another  man's  debts. 

The  fact  is  established  that  the  deceased  son  had  saved  his  surplus 
earnings  for  the  past  year  and  while  working  in  Montana.  He  had 
$400  on  deposit  in  a  bank.  Previous  to  his  majority  and  while  at 
home  he  had  contributed  his  earnings  and  labor  to  a  common  cause, 
— the  sustaining  of  the  family.  He  had  sent  no  money  home  since 
leaving  and  coming  to  Montana.  He  has  not  intimated  in  any  letter 
to  his  mother  (that  the  record  shows)  that  he  intended  so  to  do. 
There  is  some  evidence  of  conversations  had  with  different  parties 
to  the  effect  that  his  purpose  in  leaving  home  was  to  earn  money 
to  assist  in  raising  a  certain  mortgage  on  his  mother's  farm.  Also 
«ome  evidence  that  he  had  a  different  purpose  in  mind  after  he  was 
in  Montana  and  had  been  saving  some  money.  Mere  conversations 
are  not  conclusive  as  to  his  real  purpose.  There  was  plenty  oppor- 
tunity after  he  came  to  Montana  to  avow  his  intentions  and  to  send 
remittances  home.  He  did  neither.  The  Compensation  Act  does  not 
per  se  establish  a  right  of  a  parent  to  receive  compensation  for  the 
death  of  a  son.  This  right  only  arises  when  there  is  an  actual  condi- 
tion of  dependency.  The  authorities  quoted,  at  perhaps  too  much 
length,  all  agree  that  dependency  must  exist  as  a  matter  of  fact. 
This  dependency  must  be  grounded  in  an  actual  necessity  and  this 
necessity  must  find  a  response  by  contributions  from  the  deceased  to 
meet  it.  The  boy  undoubtedly  had  the  usual  filial  regard  for  his 
mother  and  would  not  have  seen  her  suffer  for  the  necessities  of  life. 
He  evidently  did  not  think  she  was  in  this  condition,  for  he  sent 
her  no  money  or  promise  of  any.  On  the  other  hand,  his  mother 
and  father  own  a  good  farm  and  in  addition  a  tract  of  wooded  land 
of  some  value.  They  had  everything  necessary  for  living  purposes 
and  more  than  enough  property  to  liquidate  this  one  obligation 
which  is  in  evidence.  There  is  another  son  eighteen  years  old  who 
has  always  been  at  home  and  assisting  with  his  labor. 

The  inference  is  plain  that  Cecil  Rockwell,  the  deceased,  had 
branched  out  on  his  own  initiation,  into  the  world,  for  himself,  and 
that  if  everything  went  well  he  would  at  some  future  time  assist 
his  mother  in  paying  a  debt  she  owed.  This  debt  was  a  depreciation 
of  her  property  and  its  liquidation  would  simply  add  to  its  value. 
There  was  no  actual  dependency  and  certainly  no  contributions 
made  to  meet  dependent  condition. 
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Findings  of  the  Board 

The  Board  is  of  the  opinion  that  the  intent  of  the  Legislature  of 
Montana  in  Section  6  (m)  of  the  Workmen's  Compensation  Act  was 
that  there  must  be  an  actual  dependency  proved.  That  is,  the  fact 
that  actual  contributions  were  made  at  the  time  of  the  accident  and 
at  a  time  sufficiently  previous  thereto,  or  near  enough  to  the  hap- 
pening of  the  accident  to  establish  the  fact  that  the  claimant  was  or 
had  been  reasonably  prior  thereto,  depending  upon  the  contributions 
of  the  deceased  for  support.  Also  that  such  contributions  were  ex- 
pected and  depended  upon  for  the  purpose  of  support. 

In  the  case  in  hand,  the  Board  finds,  as  matters  of  fact,  from 
the  investigations  that  it  has  conducted  and  also  from  the  study 
of  affidavits  and  statements  submitted,  that  Julia  M.  Chandler  was 
not  dependent  upon  the  deceased,  Cecil  Rockwell,  at  the  time  of 
his  death. 

The  Board  finds,  as  a  question  of  fact,  from  the  investigations 
made  and  affidavits  submitted,  that  there  is  no  basis  or  reason  in 
fact  that  will  justify  awarding  compensation  to  the  claimant,  Julia 
M.    Chandler. 

Therefore,  the  Industrial  Accident  Board  rules  as  a  conclusion 
of  fact  that  Julia  M.  Chandler  was  not  actually  dependent  to 
any  extent  upon  Cecil  Rockwell  at  the  time  of  his  death, 
and  therefore  her  claim  for  compensation  as  a  major  depend- 
ent is  rejected  and  denied. 

Done  at  Helena,  Montana,  this  7th  day  of  October,  A.  D.  1918. 


JENNIE    DOUGLAS,    Claimant,   vs.    AETNA    LIFE    INSURANCE 
COMPANY,  Insurance  Carrier. 

Claim  44-B-4 
Illegal  Employment. 

HELD,  that  the  mother  of  a  minor,  who  permits  the  employment  of  her  child, 
contrary  to  the  provisions  of  the  Montana  Child  Labor  Law,  cannot  maintain  a 
claim  for  compensation  on  account  of  the  death  of  such  child,  although  the  injury 
causing  death  arose  out  of  and  in  course  of  the  employment. 

Wallace  Douglas,  a  minor  under  the  age  of  sixteen  years,  was 
accidentally  killed  on  July  8th,  1918,  while  in  the  employ  of  the 
Great  Falls  Brick  &  Tile  Company.  He  was  working  as  a  laborer, 
when  his  clothing  became  caught  in  an  overhead  shafting  in  the 
machinery  room,  whereupon  he  sustained  such  injuries  that  he  died 
within  a  few  minutes.  His  mother,  Jennie  Douglas,  filed  claim  for 
compensation  and  submitted  proof  of  dependency.  The  insurance 
company  protested  the  claim  on  the  ground  that  no  valid  claim  of 
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dependency  had  been  established  and  that  the  deceased  was  a 
minor,  illegally  employed,  with  the  consent  of  his  parents,  and  that 
they  therefore  should  not  be  entitled  to  compensation,  thereby  prof- 
iting by  their  wrongdoing. 

The  Board,  upon  investigation,  determined  that  the  deceased  boy 
was  under  sixteen  years  of  age,  that  he  was  employed  by  the  Great 
Falls  Brick  &  Tile  Company  at  his  father's  instance  and  request  and 
that  he  worked  with  the  father  in  a  place  where  machinery  was  in 
operation.  Sections  1746  and  1747  Revised  Codes  Montana,  1907, 
provide  as  follows: 

"Section  174C.  Any  person,  company,  firm,  association,  or  corporation 
engaged  in  business  in  this  State,  or  any  agent,  officer,  foreman  or  other 
employee  having  control  or  management  of  employees  or  having  the  power 
to  hire  or  discharge  employees,  who  shall  knowingly  employ  or  permit  to 
be  employed  any  child  under  the  age  of  sixteen  years,  to  render  or  perform 
any  service  or  labor,  whether  under  contract  of  employment  or  otherwise, 
in,  on  or  about  any  mine,  mill,  smelter,  workshop,  factory,  steam,  electric, 
hydraulic,  or  compressed  air  railroad,  or  passenger  or  freight  elevator  or 
where  any  machinery  is  operated,  or  for  any  telegraph,  telephone  or  mes- 
senger company,  or  in  any  occupation  not  herein  enumerated  which  is 
known  to  be  dangerous  or  unhealthful,  or  which  may  be  in  any  way 
detrimental  to  the  morals  of  said  child,  shall  be  guilty  of  a  misdemeanor 
and  punishable  as  hereinafter  provided. ' ' 

"Section  1747.  Any  parent,  guardian  or  other  person  having  the  care, 
custody  or  control  of  any  child  under  the  age  of  sixteen  years,  who  shall 
permit,  suffer  or  allow  any  such  child  to  work  or  perform  service  for  any 
person,  company,  firm,  association  or  corporation  doing  business  in  this 
State,  or  who  shall  permit  or  allow  any  such  child  over  whom  he  has  such 
care,  custody  or  control,  to  retain  such  employment  as  is  prohibited  in 
Section  1746  of  this  Act,  Avhether  under  contract  of  employment  or  not, 
shall  be  guilty  of  a  misdemeanor  and  punishable  as  hereinafter  provided." 

The  Board  found,  as  a  matter  of  fact,  that  the  deceased  employee 
was  illegally  employed,  whereupon  the  claimant  withdrew  her  claim 
for  compensation  and  the  case  was  closed. 

Helena,  Montana,  January  29,  1919. 


JOHN  DAVISON,  Claimant,  vs.  ROUNDUP  COAL  MINING  COM- 
PANY, Employer. 

Claim  443-A-4 
Wilful  Misconduct  by  Injured  Man. 

HELD,  that  the  liability  for  compensation  payment  on  the  part  of  the  employ- 
ing company  extended  over  the  period  during  which  the  claimant  would  have 
suffered  temporary  total  disability  in  the  event  he  had  not  mistreated  his  in- 
jured member. 

HELD,  that  the  employing  company  was  not  liable  for  any  permanent  partial 
disability  which  was  resultant  from  the  claimant's  wilful  misconduct. 

John  Davison,  an  employee  of  the  Roundup  Coal  Mining  Com- 
pany, suffered  a  compound  fracture  of  the  femur  of  his  left  leg  on 
October  14,  1918,  while  in  the  course  of  his  employment.    Following 
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the  accident,  he  refused  to  go  to  the  company  hospital  and  was 
taken  home  where  his  leg  was  properly  set,  immobilized  and  splints 
applied. 

He  then  tore  the  splints  and  bandages  from  his  leg  and  repeated 
this  performance  as  often  as  these  were  put  on  for  several  times. 
Despite  the  wilful  mistreatment  of  the  injury  by  the  claimant  him- 
self, the  union  of  the  bones  was  effected  and  in  time  healed,  leaving 
the  claimant  with  some  deformity  and  partial  disability. 

The  employing  company  protested  compensation  payment  on  the 
ground  that  the  claimant's  disability  was  due  to  his  own  wilful 
misconduct.  No  formal  decision  was  rendered  but  by  letters  the 
Board  arbitrarily  fixed  the  period  of  temporary  total  disability  at  22 
weeks  and  the  employing  company  made  compensation  settlement 
accordingly. 

Helena,  Montana,  March  19,  1919. 


CRISTINA  GRIGLIONE,  Claimant,  vs.  ROUNDUP  COAL  MINING 
COMPANY,  Employer. 

Claim  517-A-4 
Common  Law  Wife. 

HELD,  that  a  woman  legally  married  to  one  man  cannot  become  the  common 
law  wife  of  another  man  to  the  end  that  she  may  qualify  as  a  compensation 
beneficiary  in  the  event   of  his   death  by  accident. 

Barney  Griglione,  an  employee  of  the  Roundup  Coal  Mining 
Company,  was  killed  on  September  25,  1918.  A  woman,  giving  the 
name  of  Mrs.  Cristina  Griglione,  filed  claim  for  compensation,  alleg- 
ing that  she  was  the  common  law  wife  and  dependent  upon  the  de- 
ceased for  support. 

No  question  was  raised  as  to  dependency  and  the  evidence  sub- 
mitted in  the  form  of  affidavits  was  conclusive  to  the  effect  that 
Cristina  Griglione  had  cohabited  with  the  deceased  employee  for  a 
period  of  several  months.  In  July,  1918,  she  came  to  Roundup  in 
company  with  the  said  Barney  Griglione  and  from  that  time  until  the 
time  of  his  death,  the  two  lived  together  and  were  generally  known 
as  man  and  wife.  In  fact,  it  is  doubtful  whether  anyone  in  Roundup 
even  surmised  that  the  woman  had  not  been  legally  married  to  the 
deceased  employee  until  after  his  death. 

It  was  developed  in  the  investigation  made  and  the  testimony 
brought  out  that  Cristina  Griglione  was  the  legal  wife  of  one  John 
Magnetti  to  whom  she  was  married  on  March  2,  1902,  and  from 
whom  she  attempted  to  secure  a  divorce  on  May  10,  1918.  It 
appeared  that  although  the  claimant  probably  honestly  thought  she 
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was  divorced  from  her  former  husband,  John  Magnetti,  that  such 
divorce  had  not  in  fact  been  granted  by  the  courts  and  that  when 
she  deliberately  contracted  a  common  law  marriage  with  Barney 
Griglione  on  July  10,  1918,  she  was  still  the  legal  wife  of  John 
Magnetti. 

No  formal  decision  was  rendered  in  the  case  but  the  Board  by 
correspondence  laid  down  the  principle  as  above  given  and  the  case 
was  denied  and  dismissed. 

Helena,  Montana,  May  8,  1919. 


ELEANOR  A.  OGDEN,  Claimant,  vs.  BUTTE  MINER  COMPANY, 

Employer. 

Claim   1052-A-4 

Death  Due  to  Horse  Play  Not  Compensable. 

HELD,  that  an  injury  resulting  from  scuffling,  larking  or  horse  play,  not  a 
part  of  the  employee's  regular  duty  is  not  within  the  scope  of  the  Compensation 
Act,  since  it  does  not  arise  out  of  and  in  course  of  the  employment. 

On  April  8th,  1919,  Robert  T.  Ogden,  an  employee  of  the  Butte 
Miner  Company,  was  sent  to  the  plant  of  the  Elm  Orlu  Mining  Com- 
pany to  deliver  a  package  of  printed  matter.  He  made  delivery  of 
the  package  and  then  indulged  in  some  good  natured  horse  play 
with  one  of  the  employees  of  the  Elm  Orlu  Mining  Company.  The 
evidence  shows  that  he  picked  up  a  thumb  tack  and  playfully  jabbed 
it  at  a  man  by  the  name  of  Meisel.  Meisel  was  engaged  in  sharpening 
a  pencil  with  a  small  knife  and  by  involuntary  action,  to  ward  off 
the  thumb  tack  in  the  hands  of  Ogden,  he  thrust  the  knife  forward 
in  such  a  manner  that  it  entered  Ogden 's  groin  and  severed  the 
femoral  artery.  Hemorrhage  followed  and  resulted  in  the  man's 
death. 

The  wife  of  the  deceased,  Eleanor  A.  Ogden,  filed  claim  for 
compensation  and  the  Board  made  an  exhaustive  investigation  of  the 
circumstances  attending  the  case  and  after  developing  the  facts  de- 
tailed above  rendered  an  informal  decision.  The  decision  is  em- 
bodied in  a  letter  to  the  claimant  which  reads  in  part  as  follows: 

"If  the  conditions  surrounding  the  death  of  your  husband  have  been 
correctly  reported  and  established,  it  is  apparent  that  you  are  not  entitled 
to  compensation.  The  Workmen 's  Compensation  Act  provides  that  in  order 
for  an  accidental  injury  to  come  within  its  scope,  the  same  must  occur  in 
the  course  of  the  employment  and  arise  out  of  the  employment.  'In  the 
course  of  employment'  has  reference  to  the  time  of  the  employment,  while 
'arising  out  of  refers  to  the  employment  itself.  In  other  words,  these 
phrases  mean,  according  to  all  of  the  authorities,  that  an  accidental  injury 
to  come  within  the  provisions  of  the  Act,  must  occur  while  the  employee  is 
engaged  in  the  actual  work  for  which  he  is  employed  or  some  work  that  is 
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incidental  or  connected  with  his  regular  work.  The  injury  must  be  the 
result  of  an  accidental  accident  and  not  the  result  of  joking  or  larking 
or  play." 

The  claim  for  compensation  was  denied  but  the  employing  com- 
pany made  voluntary  settlement  for  $2,500.00  in  cash  and  provided 
other  benefits  and  emoluments  for  the  widow. 

Helena,  Montana,  June  7,  1919. 


HENRY  HELGESON,  Claimant,  vs.  MOUNT  FLEECER  TIMBER 
COMPANY,  Employer. 

Claim   409-A-4 
Disability  Aggravated  by  Intoxication. 

HELD,  that  lump  sum  settlements  will  not  be  made  with  claimants  who  are 
known   to   be   perpetual   drunkards. 

HELD,  that  there  is  no  compensation  liability  on  the  part  of  the  employing 
company  for  any  portion  of  disability  that  is  resultant  from  intoxication  rather 
than  from  injury  but  that  in  this  particular  case  the  disability  was  wholly  re- 
sultant from  injury  and  that  the  claimant  was  therefore  entitled  to  compensation 
for  loss  of  an  eye. 

Henry  Helgeson  while  in  the  employ  of  the  Mount  Fleecer 
Timber  Company  was  starting  a  fire  in  a  bunk  house  stove  with 
rubbish  from  the  store  room  when  a  dynamite  cap  in  the  rubbish 
exploded,  resulting  in  serious  injury  to  his  left  eye.  As  a  result  of 
the  injury,  a  cornea  formed  on  the  eye  and  the  claimant  suf- 
fered almost  total  loss  of  vision.  Reports  in  the  file  indicate  that 
the  claimant  was  intoxicated  at  the  time  he  received  the  injury  and 
that  he  continued  to  remain  in  a  state  of  intoxication  during  most 
of  the  period  of  recovery,  which  extended  over  several  months. 

The  claimant  several  months  after  the  injury  petitioned  for  final 
lump  sum  settlement  of  balance  of  compensation  due  for  loss  of  an 
eye.  The  employing  company  questioned  the  advisability  of  lump 
sum  settlement  and  likewise  raised  the  question  as  to  whether  dis- 
ability was  due  from  injury  or  largely  from  intoxication.  Informal 
decisions  were  rendered  in  accordance  with  the  above  holdings. 

Helena,  Montana,  July  7,  1919. 
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D.  I.  DONOVAN,  Claimant,  vs.  MOUNT  FLEECER  TIMBER  COM- 
PANY, Employer. 

Claim  184-A-5 

Injury  to  Teeth. 

HELD,  that  a  dental  bill  made  necessary  by  accidental  injury  to  the  mouth  or 
teeth  of  an  employee  is  a  medical  bill  within  the  meaning  of  the  Act. 

On  July  11,  1919,  D.  I.  Donovan,  while  in  the  employ  of  the  Mount 
Fleecer  Timber  Company  and  engaged  in  clearing  a  flume  of 
jammed  stulls  slipped  and  fell,  striking  his  mouth  upon  the  logs, 
the  accident  resulting  in  the  breaking  of  two  front  teeth  and  in  the 
breaking  of  a  dental  plate  which  held  some  false  teeth  in  position. 

The  employee  lost  no  time  from  disability  as  a  result  of  the  injury 
but  was  off  work  several  days  while  a  dentist  made  the  necessary 
repairs  on  the  teeth.  The  employing  company  continued  to  pay 
regular  wages  during  the  time  of  the  employee's  absence  and  pro- 
tested that  it  was  not  liable  for  the  payment  of  the  dental  bill. 

The  Board,  in  line  with  its  established  policy,  held  that  a  dental 
bill  rendered  necessary  because  of  accidental  injury  is  a  medical  bill 
within  the  meaning  of  the  Act  and  properly  payable  by  the  em- 
ployer.    Informal  decision  to  this  effect  was  rendered. 

Helena,  Montana,  August  27,  1919. 


ALBINA  ST.  GEORGE,  Claimant,  vs.  ANACONDA  COPPER  MIN- 
ING COMPANY,  a  Corporation,  Defendant. 

Statute  of  Limitations:  Insanity,  i.  e.,  Industrial  Accident  Arising  Out  of 
Employment. 
HELD,  that  in  a  case  of  suicide  due  to  temporary  insanity,  which  occurred  two 
weeks  after  the  employee  had  received  a  dose  of  gas  in  a  burning  mine,  there 
must  be  established  a  positive  connection  between  the  injury  from  gas  and  the 
insanity  to  create  compensation  liability. 

History. 

The  claimant,  Mrs.  Albina  St.  George,  is  the  widow  of  Prosper 
St.  George,  deceased,  who  had  been  employed  previous  to  February 
14,  1916,  by  the  Anaconda  Copper  Mining  Company  in  the  Pennsyl- 
vania mine. 

On  February  14,  1916,  there  was  a  fire  in  said  mine,  wherein 
some  twenty-one  employees  lost  their  lives.  These  men  were  in  the 
deeper  levels  of  the  mine,  and  suffered  death  through  suffocation  or 
from  gas  generated  by  the  fire.  Mr.  St.  George  was  one  of  the 
employees  that  was  rescued  before  the  fire  had  obtained  great  head- 
way, and  on  being  hoisted  to  the  surface,  walked  to  his  home.    Two 
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weeks  from  the  date  of  the  accident,  or  on  March  1st,  Mr.  St.  George 
purchased  a  bottle  of  carbolic  acid,  a  portion  of  which  he  drank 
after  returning  home,  and  from  which  he  died. 

The  death  of  Mr.  St.  George  was  not  reported  by  the  Company 
to  the  Industrial  Accident  Board.  The  first  information  of  his 
death  was  received  in  a  letter  from  Mrs.  Albina  St.  George,  his 
wife,  stating  that  "Prosper  St.  George,  her  husband,  died  March  1, 
1916,  as  the  result  of  injuries  sustained  in  the  Pennsylvania  mine." 
This  letter  was  received  on  March  9,  1916,  and  contained  a  request 
that  blank  form  No.  47  (Notice  of  Death  to  Employer)  be  sent  her. 
This  letter  was  answered  on  the  date  of  its  receipt,  when  the  blank 
form  requested  was  enclosed.  Mrs.  St.  George  was  told  that  the 
employer,  the  Anaconda  Copper  Mining  Company,  had  elected  Plan 
One  of  the  Workmen's  Compensation  Act,  and  to  call  on  J.  M. 
Madden,  Claim  Agent  for  the  Company  at  the  Hennessy  Bldg..  Butte. 

On  March  14th  another  letter  was  received  from  Mrs.  St.  George, 
saying  that  she  had  called  on  Mr.  Madden,  Claim  Agent,  and  he  had 
told  her  that  his  company  was  relieved  from  liability  for  the  reason 
that  her  husband  had  died  from  suicide  and  not  from  injury  received 
in  his  employment.  She  also  requested  permission  to  file  with  the 
Board  a  copy  of  the  Coroner's  inquest.  This  letter  was  acknowl- 
edged telling  her  to  file  a  copy  of  the  Coroner's  inquest,  and  any 
other  information  within  her  knowledge,  regarding  the  case.  On 
April  7th,  1916,  the  Board  received  a  certified  copy  of  the  Coroner's 
inquest,  with  a  letter  from  Mr.  P.  C.  Dean,  who  stated  that  he  was 
an  intimate  friend  of  the  family,  and  his  opinion  was  that  Prosper 
"St.  George  was  not  mentally  or  physically  capable  after  February 
14,    1916." 

The  Coroner's  inquest  finds  as  a  conclusion  from  witnesses  ex- 
amined that  Prosper  St.  George  came  to  his  death  on  the  first  day 
of  March,  1916,  at  his  residence,  118  St.  Oklahoma  Ave.,  by  the 
taking  of  a  dose  of  carbolic  acid  while  temporarily  insane. 

The  Board  then  wrote  Mrs.  St.  George  asking  her  if  it  was  her 
intention  to  file  a  claim  for  compensation  on  the  blanks  previously 
sent  her.  An  answer  to  this  letter  was  made  by  Mr.  Dean,  who 
stated  that  Mrs.  St.  George  was  absent  from  Butte,  and  that  he  had 
been  requested  to  attend  to  matters  relative  to  the  accident  and 
death  of  Prosper  St.  George.  He  asked  that  additional  blanks  be 
sent  him  that  the  same  might  be  properly  executed  and  filed.  The 
necessary  blanks  were  mailed  Mr.  Dean,  and  on  April  15,  1916,  the 
Board  received  form  47  (Notice  of  Death  to  Employer)  and  form 
No.  51  (Proof  of  Death  by  Undertaker).  Nothing  further  having 
been   received   within   ten   davs   from   the    acknowledgment    of   re- 
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ceipt  of  these  forms,  the  Board  wrote  Mr.  John  M.  Madden,  Claim 
Agent  for  the  Anaconda  Copper  Mining  Company,  asking  what  his 
company  proposed  doing  in  the  matter,  as  it  (the  Board)  was 
anxious  to  advise  Mrs.  St.  George,  giving  her  an  opportunity  to  take 
whatever  steps  she  might  deem  necessary  and  proper.  Mr.  Madden 
replied  that  the  company  would  protest  against  making  any  pay- 
ment, as  St.  George  had  reported  for  work  on  March  1st  so  drunk 
that  he  had  been  sent  home  and  told  to  come  back  the  next  day; 
that  he  had  a  quarrel  with  his  wife,  had  gotten  drunk  and  after- 
wards bought  the  poison  and  killed  himself.  The  position  taken  by 
the  company  was  conveyed  to  Mrs.  St.  George  through  letter,  which 
was  replied  to  by  Mr.  Dean.  Mr.  Dean  said  that  Mrs.  St.  George  was 
at  Eugene,  Ore.,  and  that  the  matter  had  been  referred  to  her. 
Later  correspondence  with  Mr.  Dean  fixed  the  return  of  Mrs.  St. 
George  at  varying  times.  There  is  nothing  in  the  record  to  show 
when  she  returned  to  Butte,  as  no  further  personal  correspondence 
was  had  with  her. 

Mr.  Dean  visited  the  office  of  the  Board  on  August  25,  1916,  a  few 
days  after  the  expiration  of  the  six  months'  period  wherein  claim 
may  be  filed  by  claimant  for  compensation  under  Section  10  (a)  of 
the  Workmen's  Compensation  Act.  During  this  visit  Mr.  Dean 
stated  that  he  thought  some  adjustment  would  be  made  by  the  com- 
pany within  a  short  time.  The  terms  of  the  adjustment  referred  to 
by  Mr.  Dean  were  inquired  into  from  Mr.  Madden  by  the  Board,  and 
a  reply  was  received  "that  there  was  no  adjustment  to  be  made." 

On  July  12,  1917.  nearly  a  year  after  Mr.  Dean  had  been  in  the 
office,  Mr.  Frank  Walker,  a  member  of  the  firm  of  Walker  & 
Walker,  Attorneys,  called,  stating  that  his  firm  represented  Mrs.  St. 
George,  and  wanted  to  know  the  status  of  the  case,  especially  as  to 
the  filing  of  her  claim  for  compensation.  He  was  told  that  no  claim 
had  been  filed  with  the  Board ;  that  the  only  papers  filed  were  form 
47  (Notice  of  Death  to  Employer)  and  Form  51  (Proof  of  Death  by 
Undertaker),  with  a  copy  of  the  Coroner's  Inquest.  He  agreed  that 
he  would  call  upon  the  attorneys  for  the  company  and  ascertain  if 
claim  had  been  filed  with  them,  and  would  immediately  make  a  re- 
port to  the  Board.  The  correspondence  following  Mr.  Walker's  visit 
to  Helena  tells  that  he  consulted  with  Mr.  Evans,  Attorney  for  the 
A.  C.  M.  Company,  and  that  Mr.  Evans  had  requested  that  he  give 
him  more  time  to  look  into  it,  as  he  was  very  busy. 

The  Board  made  many  inquiries  in  regard  to  this  matter  from 
Messrs.  Walker  &  Walker,  most  of  them  without  receiving  any 
reply.  Walker  &  Walker  finally  wrote  the  Board  on  March  26,  1918, 
stating  that  they  had  taken  the  matter  up  with  Mr.  Evans  about  a 
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year  ago,  and  he  requested  that  it  pend  for  some  time  until  he 
could  have  an  opportunity  to  look  into  it.  He  stated  further  that 
Mrs.  St.  George  was  desirous  of  having  her  claim  heard,  and  that 
Mr.  Evans  had  advised  taking  the  matter  up  with  the  Board.  Upon 
the  receipt  of  this  letter  a  history  of  the  case  was  sent  to  Messrs. 
Walker  &  Walker,  calling  their  attention  to  the  fact  that  no  claim 
for  compensation  had  ever  been  filed  with  the  Board,  and  if  such 
claim  had  been  filed  with  the  Company,  the  Board  had  no  knowl- 
edge of  it.  This  letter  stated  further  that  in  the  event  it  would 
appear  that  a  claim  had  been  filed  with  the  employing  company 
within  the  statutory  time  provided  under  Section  10  (a)  of  the  Act, 
that  the  case  would  be  taken  up  where  it  had  been  left  off.  The 
Board  further  stated  that  an  immediate  inquiry  would  be  made  from 
the  Claim  Agent  of  the  company  regarding  this  matter,  and  that  a 
carbon  copy  of  the  letter  sent  them  would  be  sent  to  the  Claim 
Agent.  Mr.  Madden,  the  said  Claim  Agent,  replied  to  this  letter, 
stating  no  claim  had  ever  been  filed ;  that  Notice  of  Death  to  Em- 
ployer had  been  served  upon  him  by  Mr.  P.  C.  Dean,  on  March  20, 
1916;  that  they  most  certainly  pleaded  the  Law,  Section  10  (a),  and 
would  refuse  to  recognize  any  claim  at  this  time.  A  letter  was  re- 
ceived subsequently  from  Messrs.  Walker  &  Walker,  asking  that 
a  hearing  be  had,  as  he  had  a  witness  who  says  that  he  had  pre- 
sented a  claim  to  Mr.  Madden.  This  witness  was  evidently  Mr. 
Dean,  who  wrote  the  Board  under  the  same  date,  stating  that  he  had 
presented  claim  to  Mr.  Madden,  and  it  had  been  refused,  and  he  had 
then  filed  said  claim  with  the  Board.  This  evidently  had  reference 
to  form  No.  47  (Notice  of  Death  to  Employer),  which  Mr.  Dean 
assumed  to  be  a  claim.  Subsequently  letters  were  written  explaining 
to  Messrs.  Walker  &  Walker  just  what  forms  had  been  filed,  and 
the  Board  received  a  letter  from  Mr.  Madden  explaining  that  Mr. 
Dean  had  called  upon  him  and  had  left  with  him  blank  form  No.  47 
(Notice  of  Death  to  Employer),  which  was  the  only  blank  they  filed 
with  him. 

Following  the  above .  correspondence  a  letter  was  received  from 
Messrs.  Walker  &  Walker,  asking  the  Board  to  hear  the  evidence 
on  both  sides  and  render  a  decision  thereon.  The  entire  matter  was 
again  reviewed  in  the  Board's  reply,  especially  in  regard  to  the 
claim  for  compensation.  Walker  &  Walker  were  asked  to  confer 
with  Mr.  Evans,  Attorney  for  the  Company,  and  arrange  for  a 
time  and  place  for  hearing;  that  in  the  event  of  the  Company  waiv- 
ing the  non-filing  of  a  regular  claim,  the  matter  would  be  heard  and 
decided    on   the    evidence    submitted    at   the    hearing.      They    were 
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further  advised  that  the  question  of  sufficiency  of  claim  had  been 
referred  to  the  Attorney  General,  and  that  as  soon  as  an  opinion 
was  received  from  that  office  he  would  be  notified  of  the  same. 

On  June  6,  1918,  an  opinion  was  received  from  the  Attorney 
General's  office,  stating  in  effect  that  the  correspondence  and 
notices  filed  by  Mrs.  St.  George  within  six  months  from  the  date  of 
injury,  would  in  his  opinion  constitute  a  legal  claim.  Copy  of  this 
opinion  was  sent  to  the  attorneys  and  a  letter  received  from  them 
on  July  2,  stating  that  complaint  would  be  filed  within  a  Aveek. 

On  July  19,  1918,  a  complaint  was  filed,  copy  having  been  served 
on  the  Attorneys  for  the  employing  company.  Answer  to  the  plain- 
tiff's complaint  was  received  and  filed  on  July  22,  1918.  Corre- 
spondence followed  with  the  attorneys  in  regard  to  a  hearing,  or  in 
the  event  it  was  more  agreeable,  the  taking  of  depositions  of  wit- 
nesses. Both  sides  agreed  to  the  taking  of  depositions,  and  the 
Board  was  advised  that  the  matter  would  be  arranged  within  a 
short  time,  followed  by  repeated  correspondence  making  inquiry 
about  this  and  asking  the  causes  of  delay.  On  March  13,  1919,  the 
Board  received  a  letter  from  Attorneys  Nolan  &  Donovan  of  Butte, 
stating  that  they  represented  Mrs.  Albina  St.  George,  and  asking  if 
the  Board  had  reached  a  decision  in  the  case,  and  if  it  had,  for  a 
copy  of  the  same.  The  status  of  the  case  was  explained  to  Messrs. 
Donovan  &  Nolan,  and  the  Board  proposed  to  hold  a  hearing  for 
the  taking  of  evidence  at  any  time  that  could  be  arranged  by  them- 
selves and  the  attorneys  for  the  company. 

Hearing  was  finally  arranged  for  on  April  3,  1919,  at  10 :00 
o'clock.  The  same  was  held  on  the  above  date,  all  members  of  the 
Board  being  present.  Transcript  of  testimony  was  received  from 
the  official  stenographer  and  filed  with  the  Board  on  June  24,  1919. 
Brief  was  filed  by  claimant's  attorneys  on  July  18,  1919,  and  by  the 
attorneys  for  the  defendant  on  Julv  30,  1919. 


The  Board  deems  it  necessary  to  have  reviewed  the  proceedings  in 
the  case  up  to  and  including  the  actual  hearing  held  in  Butte  on 
April  3,  1919,  and  the  filing  of  the  transcript  and  briefs  thereafter. 
It  will  be  observed  that  the  entire  proceedings  falls  into  three  sepa- 
xate  divisions. 

The  first  includes  the  activity  of  Mr.  P.  C.  Dean  in  behalf  of  the 
claimant  within  the  first  six  months  from  the  date  of  the  injury.  He 
either  did  not  understand  her  interests  and  did  not  try  to  inform 
himself  of  the  necessary  steps  to  protect  them,  or  he  had  no  faith 
in  the  legality  of  her  claim  and  depended  on  a  settlement  or  compro- 
mise with  the  employer,  as  suggested  in  his  visit  to  the  Board  on 
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August  25,  1916.  He  had  represented  himself  as  a  friend  of  the 
claimant,  and  on  this  ground  presumed  to  be  representing  her. 

Messrs.  Walker  &  Walker  after  being  advised  of  the  position 
taken  by  the  Attorney  General  in  regard  to  the  sufficiency  of  a 
legal  claim  having  been  made,  undertook  to  arrange  for  depositions 
of  witnesses.  This  was  never  completed,  though  full  authority  was 
given  by  the  Board,  and  it  was  upon  their  request  that  the  matter 
be  handled  this  way.  On  March  21,  1919,  a  letter  was  received  from 
them  stating  that  they  had  withdrawn  from  the  case,  and  that 
Messrs.  Nolan  &  Donovan,  Attorneys,  were  now  in  full  charge  of  the 
matter,  and  for  the  Board  to  take  up  with  them  all  matters  relating 
thereto.  The  result  has  been  the  hearing  above  referred  to  and  the 
filing  of  briefs  by  attorneys  representing  both  sides  of  the  cause. 

The  defendant  has  pleaded  Section  10  (a)  of  the  Workmen's  Com- 
pensation Act,  which  states,  "In  case  of  personal  injury  or  death, 
all  claims  shall  be  forever  barred  unless  presented  within  six  months 
from  the  date  of  the  happening  of  the  accident".  While  the  Board 
is  inclined  to  the  opinion  that  the  position  of  the  defendant  company 
is  correct  in  that  no  claim  was  filed  under  the  provisions  of  Section 
10  (a)  of  the  Act,  yet  as  the  Compensation  Law  makes  the  Attorney 
General  the  legal  adviser  of  the  Board,  and  as  his  instructions  to  the 
Board  are  to  the  effect  that  there  has  been  a  substantial  compliance 
with  the  law  in  the  matter  of  filing  claim  through  the  medium  of 
the  letters,  the  Board  feels  justified  in  assuming  for  the  purpose 
of  this  case  that  claim  for  compensation  has  been  filed.  If,  therefore, 
Prosper  St.  George  met  with  an  accidental  injury  arising  out  of-  and 
in  the  course  of  his  employment  on  the  14th  day  of  February,  1916, 
and  this  injury  was  the  proximate  cause  of  his  death,  then  the  claim 
of  his  widow,  in  the  opinion  of  the  Board,  is  established,  and  she 
will  be  entitled  to  the  benefits  provided  in  the  Act.  The  evidence 
shows  that  Prosper  St.  George  committed  suicide  by  drinking  car- 
bolic acid  on  March  1,  1916,  two  weeks  after  the  accident  at  the 
Pennsylvania  mine.  If  this  act  was  done  while  he  was  in  his  ra- 
tional mind,  and  was  done  deliberately  and  with  a  forethought,  and 
with  knowledge  of  its  effects  or  results,  and  not  caused  by  an  irre- 
sistible impulse  because  of  mental  derangement  brought  on  and  in- 
duced by  the  injury  received  in  his  employment,  then  his  death  was 
his  own  act  and  not  within  the  provisions  of  the  Workmen's  Com- 
pensation Act.  As  the  burden  of  proof  is  upon  the  claimant,  she 
must  in  discharge  of  this  burden  show  beyond  a  reasonable  doubt 
that  the  deceased  received  an  accidental  injury  while  in  his  employ- 
ment, which  injury  caused  such  a  mental  derangement  or  condition 
known  as  insanity,  that  the  following  suicide  was  a  logical  result. 
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The  Board's  research  of  cases  coming  under  the  Workmen's  Com- 
pensation Act  in  which  suicide  has  been  the  result  of  insanity  pro- 
duced through  accidental  injury,  has  disclosed  that  there  are  not 
many  such  cases.  The  rule  appears  to  be,  as  disclosed  in  Bradbury's 
Compensation  Act,  Third  Edition,  page  443 : 

"Where  there  follows  as  the  direct  result  of  a  physical  injury,  insanity 
of  such  violence  as  to  cause  the  victim  to  take  his  own  life  through  an 
uncontrollable  impulse  or  in  a  delirium  of  frenzy,  without  conscious  volition 
to  produce  death,  having  knowledge  of  the  physical  consequences  of  the 
act,  then  there  is  a  direct  and  unbroken  causal  connection  between  the 
physical  injury  and  the  death.  But  where  the  resulting  insanity  is  such  as 
to  cause  suicide  from  a  voluntary  wilful  choice,  determined  by  a  moderately 
intelligent  mental  power  which  knows  the  purpose  and  the  physical  effect 
of  the  suicidal  act,  even  though  choice  is  dominated  and  ruled  by  a  dis- 
ordered mind,  then  there  is  a  new  and  independent  agency  which  breaks 
the  chain  of  causation  arising  from  the  injury."  (In  Ee.  Sponatski  220 
Mass.   526.   108  N.   E.   466.) 

In  the  case  of  Grime  vs.  Fletcher,  Court  of  Appeals,  England.  A 
chief  mechanic  in  a  cotton  mill  was  injured  by  a  minute  splinter  of 
metal  getting  into  his  eye.  He  suffered  great  pain,  and  attended 
his  doctor  for  treatment  for  ten  days  but  was  able  to  do  his  ordinary 
work  except  with  regard  to  attending  to  some  lights.  A  fortnight 
after  the  accident  he  went  to  see  an  eye  specialist  who  told  him 
that  he  ought  to  rest  from  work  for  a  time,  as  the  eye  required 
careful  attention.  He  Avas  told  that  he  might  lose  the  sight  all  to- 
gether, but  that  it  would  be  better  for  him  to  lose  his  work  than 
his  eye.  The  man  seemed  much  depressed,  and  complained  that  eve- 
ning that  the  pain  was  worse  than  ever.  Next  morning  he  went  to 
work  as  usual  and  after  working  about  an  hour,  went  off  some 
distance  and  shot  himself  with  a  revolver  he  had  brought  with  him. 
The  county  court  judge  found  that  the  man  committed  suicide  dur- 
ing insanity  which  was  brought  about  by  the  accident,  and  that 
in  consequence  death  resulted  from  the  injury.  Held  that  there 
was  no  evidence  to  support  the  finding  of  insanity  and  the  award 
must  be  set  aside. 

There  are  some  interesting  observations  made  by  the  court  in  this 
case.  Speaking  of  the  Coroner's  verdict,  the  Judge  remarked  that 
this  was  a  verdict  which  Coroner's  jury  find  in  such  cases.  Some 
of  the  witnesses  who  were  called  took  the  view  that  if  a  man  com- 
mit suicide  it  is  in  itself  evidence  that  he  is  insane.  This,  of  course, 
is  quite  hopeless;  it  would  go  to  show  there  never  could  be  a  crim- 
inal offense  in  suicide,  whereas  attempts  to  commit  suicide  come 
before  criminal  courts  in  all  possible  forms,  and  it  is  idle  to  say 
in  the  view  of  a  court  of  law  that  the  fact  that  a  man  shoots  him- 
self with  intent  to  kill  himself  is  evidence  of  insanity.  It  is  nothing 
of  the  kind. 

Two  doctors  were  called  in  this  case,  one  of  them  stated  that  pain 
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in  the  eye  is  known  to  cause  severe  depression  and  insanity.  He 
then  said  the  severe  pain  affected  his  mind  which  caused  him  to 
become  temporarily  insane,  and  there  was  no  other  reaction  that 
he  could  suggest  for  suicide.  "I  believe  a  man  who  commits  suicide 
for  no  ostensible  or  adequate  cause  is  insane."  The  other  doctor 
said  that  he  attributed  the  suicide  to  the  pain  caused  by  the  acci- 
dent, the  worry  and  depression  and  probable  loss  of  work,  and  that 
he  either  would  or  could  not  stand  it  further.  A  man  of  the  char- 
acter of  the  deceased  could  not  commit  suicide  without  cause  or 
temporary  mental  derangement.  The  court  observed  that  when  the 
doctor  says  that  "he  would  not  commit  suicide  without  cause" 
he  obviously  means,  he  would  not  commit  suicide  without  what  to 
the  man  himself  seemed  sufficient  cause.  This  is  not  an  indication 
of  insanity. 

Justice  Phillmore,  in  this  case,  made  the  following  remarks : 

"The  applicant  in  this  case,  the  defendant  of  the  deceased  workman, 
set  out  to  prove  that  his  death  resulted  from  an  injury  which  he  sustained 
by  accident  arising  in  the  course  of  his  employment  and  out  of  it.  To 
do  that  she  offered  evidence  that  the  man  while  working  had  an  accident 
arising  out  of  and  in  the  course  of  his  employment,  and  the  injury  to  his 
eye  from  that  accident.  She  then  proceeded  to  contend  that  the  injury 
to  the  eye  produced,  either  mentally  or  physically;  that  is  to  say,  either 
by  the  operation  of  mental  causes  or  by  in  some  way  physically  affecting 
the  material  of  the  brain,  insanity,  so  as  to  make  the  man  not  accountable 
for  his  actions,  and  that  in  and  by  reason  of  that  insanity  he  took  his  life. 
The  employer  met  this  chain  of  argument  at  a  comparatively  early  stage, 
and  said  that  the  man  never  was  insane.  The  county  court  judge  thought 
he  was,  but  we  are  of  the  opinion  that  there  is  no  evidence  that  he  ever 
was.  Now,  why  do  we  say  that  there  is  no  evidence  that  this  man  was 
insane?  Because  all  the  circumstances  point  to  the  fact  that  wrong  as 
was  the  act,  it  was  nevertheless  not  the  act  of  an  insane  person.  It  was 
depression — I  will  not  use  the  word  cowardice — some  inability  to  be  patient 
of  pain.  He  was  depressed  because  he  could  forsee  the  loss  of  his  em- 
ployment where  he  had  been  for  years,  and  where  he  had  risen  to  a  very 
good  position.  Those  are  motives  which  may  influence  a  man  who  is  not 
deterred  by  other  considerations  to  put  an  end  to  a  life,  which  he  might 
consider  no  longer  to  be  pleasurable  or  profitable.  *****  All  his 
acts  are  purposeful  and  with  motive.  It  is  not  as  if  this  were  a  case  of 
almost  automatic  impulse.  *  *  *  *  This  is  a  case  where  a  man  has 
deliberately  selected  a  revolver,  which  he  was  never  known  to  carry  before, 
carried  it  about  with  him  for  hours,  did  his  ordinary  duty  to  his  employer, 
showed  conscience  and  conscientiousness,  and  then  with  a  very  deliberate 
act  put  an  end  to  his  lire." 

In  the  Court  of  Appeals,  England,  Withers  vs.  London,  Brighton, 
and  South  Coast  Railway  Co.  A  railway  engine  driver  severely 
injured  his  thumb  by  accident  arising  out  of  and  in  the  course 
of  his  employment.  The  wound  took  a  long  time  to  heal,  and  before 
the  workman  was  able  to  resume  his  duties  it  became  septic.  The 
workman  then  became  subject  to  neurasthenia  and  melancholia,  be- 
lieving that  the  effects  of  the  injury  would  forever  prevent  him  from 
returning  to  his  work,  and  although  the  thumb  ultimately  almost 
healed,  his  mind  gave  way  entirely,  and  he  committed  suicide.     The 
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County  Court  Judge  found  he  was  medically  insane  at  the  time,  but 
not  legally  insane,  and  that  the  injury  was  not  proved  to  have  been 
the  physiological  cause  of  the  insanity,  which  led  immediately  to  the 
suicide,  and  therefore  that  the  death  did  not  result  from  the 
injury. 

The  County  Judge  whose  opinion  was  sustained  by  the  Court  of 
Appeals  said : 

"It  is  agreed  by  the  parties  that  this  was  a  case  of  suicide.  The  only 
question  at  issue  is  whether  the  death  by  suicide  resulted  from  the  injury 
caused  by  the  accident  of  October  26,  1915,  that  the  man's  mind  was  un- 
sound from  the  medical  point  of  view  I  think  clear,  because  he  was  found 
to  be  in  an  intensely  melancholic  condition  after  all  rational  basis  for 
depression  was  at  an  end,  and  his  fears  as  to  going  to  the  workhouse  and 
so  on  were  mere  delusions.  But  there  is  nothing  to  show  that  he  was 
incapable  of  understanding  the  nature  or  quality  of  his  act,  or  that  his 
delusions  were  such  as  would  have  justified  him  had  they  been  facts.  Pos- 
sibly there  was  some  uncontrollable  impulse  that  accounted  for  the  suicide, 
and  this  may  have  been  due  to  the  same  cause  as  the  other  mental  symptoms, 
but  this  is  mere  conjecture.  As  to  the  connection  between  the  insanity, 
if  any,  and  the  injury  all  that  was  actually  proved  is  that  there  was  no 
insanity  before  the  injury,  that  symptoms  of  neurasthenia  began  to  develop 
some  two  or  three  months  afterwards,  and  that  the  depression  and  subse- 
quent delusions  centered  in  the  injury,  and  its  consequences  real  or  imag- 
ined. I  do  not  think  this  proves  that  the  injury  was  the  cause  of  the 
mental  symptoms. ' ' 

Warrington,  L.  J.  "  That  suicide  may  be  the  result  of  what,  in  the 
statute,  is  called  'personal  injury  by  accident',  I  have  no  doubt;  but,  in 
order  to  make  out  that  it  is  the  result  you  have  first  to  prove  that  the 
suicide  is  the  result  or  the  effect  of  insanity,  and  that  the  insanity  is  the 
result  of  the  injury.  If  the  second  of  those  two  questions  is  answered  in 
the  negative,  the  first  of  the  two  questions  really  never  arises. "  *  *  * 
' '  It  seems  to  me  that  in  construing  the  Act  of  Parliament,  and  particularly 
the  beginning  of  the  First  Schedule,  we  must  hold  that  when  the  Act  pre- 
scribed as  a  condition  of  compensation  that  death  results  from  the  injury, 
what  is  within  the  contemplation  of  the  statute  is  a  material  injury  with 
death  materially  resulting  from  it.  That,  I  think,  expresses  the  same 
opinion  as  that  which  I  have  ventured  to  express,  that,  in  order  that  the 
insanity  may  be  treated  as  the  result  of  the  injury,  you  must  find  that  as 
a  physiological  result,  not  as  an  indirect  result  from  the  man 's  brooding 
over  the  fact  of  the  injury,  or  from  the  depression  occasioned  in  the  case 
of  a  busy  man  restrained  by  the  effects  of  the  injury  from  going  to  work." 

The  Board  has  considered  the  importance  of  finding  from  the 
adjudicated  cases  and  the  recognized  authorities  sufficient  informa- 
tion to  clearly  establish  in  its  mind  the  rule  applying  in  such  cases, 
so  that  the  facts  shown  by  the  evidence  may  be  considered  there- 
under, and  a  proper  application  made  thereto. 

From  the  foregoing  quotations  by  the  Judges  and  the  decisions 
reached,  it  seems  to  be  established  that  where  the  resulting  insanity 
is  such  as  to  cause  suicide,  through  a  voluntary,  wilful  choice, 
and  where  the  mentality  knows  the  purpose,  or  the  physical  effect 
of  the  suicidal  act,  even  though  there  was  a  disorder  of  the  mind, 
that  there  is  a  new  and  independent  agency  breaking  the  chain  of 
causation  between  the  injury  and  the  suicide.  In  order  that  the  in- 
sanity may  be  treated  as  the  result  of  an  injury,  this  must  be  found 
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to  be  a  physiological  result,  not  an  indirect  result  from  mental  brood- 
ing over  the  facts  of  the  injury  or  from  the  depression  occasioned  by 
the  injury.  In  other  words,  the  injury  must  produce  a  physiological 
effect,  the  result  of  which  leads  to  insanity.  It  is  clear  that  there 
must  be  an  unbroken  chain  of  causation  from  the  injury  to  the  re- 
sultant death.  Suicide  is  an  intervening  cause,  but  the  chain  may  be 
unbroken  if  the  suicide  was  caused  by  insanity  and  that  insanity  was 
caused  from  the  injury.  If  there  was  no  insanity  caused  by  the  in- 
jury, it  would  be  useless  to  inquire  into  the  cause  of  the  suicide,  as 
in  this  eventuality  there  could  be  no  claim. 

The  burden  of  proof  is  on  the  claimant  in  this  case  and  she  must 
prove  that  Prosper  St.  George  received  an  accidental  injury  which 
produced  such  a  physiological  effect  as  to  lead  directly  to  his  death. 
Obviously  this  can  only  be  shown  by  proving  that  he  received  such 
an  injury  on  February  14,  1916  (while  working  in  the  Pennsylvania 
mine),  that  caused  such  a  departure  from  the  normal  mentality  as 
to  lead  to  suicide  as  a  logical  result — the  effect  of  an  irresistible 
impulse  where  the  sense  of  conscious  realization  of  his  act  and  of 
the  effect  of  his  act,  was  absent. 

The  first  question  addresses  itself  to  the  injury  received  on  Feb- 
ruary 14th,  and  its  physiological  effects.  Prosper  St.  George  was 
in  the  mine  fire  on  that  day,  working  on  the  500-foot  level.  The 
evidence  shows  that  he,  in  company  with  his  fellows,  was  notified 
that  the  mine  was  on  fire,  by  Fred  Frowen,  a  "skinner"  in  the 
mine.     Quoting  from  Frowen 's   evidence    (page   123)  : 

"Saw  him  (St.  George)  first  on  the  500;  it  is  about  1500  feet  from 
the  station — the  air  shaft  switch,  and  they  were  all  sitting  there  eating 
their  lunch;  it  was  about  20  minutes  after  nine,  and  I  told  them  the  mine 
was  on  fire  and  to  get  out.  The  place  they  were  at  and  the  place  they 
had  to  go  to  the  station  was  free  from  gas  at  that  time.  The  station  was 
free  from  smoke;  there  was  no  smoke,  the  air  was  fresh  as  it  is  here. 
Nobody  was  knocked  out  on  that  level  from  smoke.  Could  not  say  what 
time  Prosper  St.  George  got  to  the  surface  after  I  warned  him.  He  was 
the  first   man   out   of  the  mine,   I  know   that. ' ' 

The  evidence  of  this  witness  is  that  Mr.  St.  George  was  not  ex- 
posed to  the  smoke  or  gas  until  lie  got  on  the  cage  to  be  hoisted  to 
the  surface  from  the  station  on  the  500-foot  level.  The  witness  him- 
self was  warning  the  men  on  the  different  levels  that  there  was  a 
fire,  and  he  states  that  he  warned  Mr.  St.  George  and  eight  or  ten 
other  men  who  Avere  altogether  eating  lunch  at  the  air  shaft  switch 
about  1,500  feet  from  the  500-foot  station,  and  then  continued  on  a 
distance  of  about  1,200  feet,  warning  the  other  men  working  on  that 
level,  then  climbed  down  a  ladder  100  feet  to  the  600-foot  level 
warning  the  men  on  that  level  and  in  the  stopes,  then  went  in  from 
the  station  about  a  thousand  feet  to  the  horse  barn  and  took  the 
harness  off  the  horse  he  had  been  driving,  then  tried  to   go  back 
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to  the  600-foot  station  but  found  it  difficult  and  returned  to  the 
manway  and  climbed  up  to  the  500-foot  level,  and  then  climbed 
down  again  to  the  600-foot  level  to  search  for  his  partner,  after 
which  he  again  climbed  up  to  the  500-foot  level  and  went  to  the 
station.  Witness  estimated  that  it  was  about  one  hour  from  the 
time  he  warned  St.  George  and  the  men  with  him  on  the  500-foot 
level  until  he  returned  to  the  level  for  the  last  time ;  that  during 
this  time  he  traversed  the  level  that  St.  George  traveled  as  he  went 
to  the  station  to  be  taken  to  the  surface  from  the  shaft ;  that  the 
only  exposure  St.  George  suffered  to  the  gas  or  smoke  was  in  the 
cage  going  to  the  surface  for  about  "two  seconds". 

The  evidence  of  Mr.  McPherson,  who  was  in  the  mine  on  the  14th 
of  February,  states  that  he  was  on  the  2000  foot  level.  He  knew 
Prosper  St.  George  and  saw  him  when  he  came  on  top.  His  con- 
dition so  far  as  the  gas  was  concerned  was  such  that  he  walked  off 
the  cage.  "He  stepped  off  the  cage  at  the  collar  of  the  shaft  the 
same  as  the  rest,  without  assistance ;  was  not  knocked  out  or  showed 
any  effects  from  it."  Other  evidence  is  to  the  effect  that  Mr.  St. 
George  walked  to  his  home,  accompanied,  so  Mrs.  St.  George  states, 
by  two  other  men. 

The  evidence  further  shows  that  Mr.  St.  George  was  attended  by 
Dr.  McCrimmon,  on  the  4th  day  after  the  accident,  and  that  the 
doctor  prescribed  for  him.  He  did  not  trace  his  illness  to  being 
gassed,  although  he  was  told  that  he  was  in  the  fire  and  said  that 
he  was  knocked  out  in  the  fire. 

John  L.  Boardman,  a  mining  engineer,  and  first  aid  inspector, 
testified  that  he  had  observed  anywhere  from  100  to  200  cases  of 
poisoning  by  gas  in  mine  fires.  He  states  the  symptoms  of  the  dif- 
ferent gases  are  somewhat  different,  the  most  common  case  is  car- 
bon dioxide,  which  is  non-poisonous  and  injured  only  by  excluding 
oxygen;  the  symptom  being  affected  by  that  gas  is  a  weakness  in 
the  knees ;  first  weakness  appears  in  the  knees  or  legs  and  this,  of 
course,  followed  by  extremely  deep  and  rapid  breathing  and  ulti- 
mately by  headache  and  then  on  to  unconsciousness,  if  the  gas  is 
so  strong  as  to  exclude  the  oxygen.  In  the  case  of  the  other  gas, 
carbon  monoxide,  a  slight  intoxicating  effect  is  first  felt  and  then 
from  that  on  to  a  weakness  of  the  lower  extremities  and  final  un- 
consciousness. (Page  157.)  The  antidote  for  these  gases  is  fresh 
air  or  free  oxygen.  The  course  run  in  the  case  of  gas  poison  de- 
pends on  the  amount  of  gas  inhaled,  but  providing  that  the  patient 
has  not  been  too  long  unconscious,  complete  recovery  is  affected  in 
a  short  period  of  time  after  the  gas  has  been  inhaled.     "What  I 
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mean  by  that  is  if  the  person  has  not  been  completely  unconscious 
for  such  a  long  time  as  to  cause  nerve  deterioration,  complete  re- 
covery is  only  a  matter  of  a  few  hours.  In  the  fire  at  the  Penn- 
sylvania Mine  the  first  gas  generated  was  carbon  dioxide,  methane, 
water  vapors  and  wood  smoke ;  each  is  a  mixture  and  later  after 
the  fire  had  burned  a  considerable  time  and  attained  some  heat 
without  enough  oxygen  for  complete  combustion,  you  might  get 
carbon  monoxide.  The  physiological  effect  of  the  two  gases  is  that 
carbon  dioxide  suffocates  by  excluding  oxygen;  carbon  monoxide 
suffocates  by  uniting  with  the  blood.  The  use  of  oxygen  or  fresh 
air  breaks  up  the  combination  of  carbon  monoxide  with  the  blood 
and  restores  the  blood  to  its  normal  function."  Asked  the  question 
whether  he  knew,  in  his  experience,  or  from  his  reading,  of  any 
instance  where  a  man,  affected  by  either  one  of  these  gases,  and 
not  knocked  out  so  as  to  become  unconscious  for  a  period  of  time, 
had  any  serious  consequences  from  it,  he  replied,  "I  do  not  know 
of  any  case".  He  knew  of  no  recorded  case  or  had  ever  observed 
in  his  experience  where  these  gases  had  superinduced  or  brought 
on  insanity. 

C.  L.  Berrien  (page  164)  qualified  as  a  witness  by  stating  that 
he  had  worked  around  fires  for  ten  years  in  the  Butte  mines,  and 
had  charge  of  the  extinguishing  of  them  and  rescuing  of  men  in 
the  first  occurrence  for  the  past  ten  years  at  all  of  the  fires  in  the 
Butte  mines.  He  had  read  scientifically  of  the  effect  of  these  gases 
on  the  body. 

' '  Through  my  experience  in  the  mines  here,  I  have  observed  the  effect 
of  the  gases  on  the  men  in  the  first  few  days  of  the  fires ;  I  have  been  in 
touch  with  the  conditions  at  the  mines  from  the  starting  of  the  fires,  and 
taking  care  of  the  controlling  of  the  gas  in  the  mines  and  the  safety  of 
the  men,  and  have  seen  a  great  many  of  them  affected  more  or  less  with 
gas  in  every  fire  that  has  been  here — The  Mountain  View,  Pennsylvania, 
North  Butte,  Leonard  and  have  practically  had  charge  of  the  control  of 
the  gases  of  these  mines  for  six  or  seven  years,  and  I  have  seen  men  af- 
fected slightly  and  to  different  extents,  and  men  knocked  out  and  watched 
their  condition,  and  known  them  individually,  and  seen  the  effect  upon 
them ;  and  in  most  instances  at  the  beginning  of  the  fire  the  gas  is 
generally  wood  smoke  and  you  get  complete  combustion  in  the  mine;  there 
is  not  much  carbon  monoxide  developed ;  it  is  very  slight ;  in  the  beginning 
of  the  fire  unless  a  man  is  completely  knocked  out,  he  generally  recovers;  in 
fact,  lots  of  the  men  who  are  working  around  fires  are  affected  part  of 
the  day  and  go  back  the  same  day  to  work.  By  being  completely  knocked 
out  I  mean  they  lose  all  physical  control ;  I  have  seen  thirty  or  forty  men 
affected  with  gas  at  one  time  so  that  they  were  not  unconscious,  but  were 
on  their  backs,  and  have  recovered  in  the  course  of  an  hour  or  two.  *  *  * 
I  have  been  affected  with  it  myself ;  they  become  completely  unconscious 
and  have  all  the  different  symptoms  of  complete  unconsciousness  *  *  * 
I  have  never  known  any  one  of  them  who  carried  the  effects  of  gas  longer 
than  a  few  hours  or  twenty-four  hours.  *  *  *  We  have  lots  of  cases  of  men 
who  have  been  affected  more  or  less  with  gas  and  sustained  no  ill  effects. 
The  general  understanding  of  carbon  monoxide  is  that  when  it  does  get 
into  the  blood  in  any  quantity  Avhatever,  up  to  the  extent  of  a  man  being 
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dead,  if  lie  goes  out  into  the  open  air,  the  oxygen  that  he  breathes  drives 
the  carbon  monoxide  out  of  his  blood.  *  *  *  The  first  gas  usually  de- 
veloped is  wood  smoke  *  *  *  Carbon  monoxide  and  dioxide  occur  at 
the  same  time  with  the  fire,  also  hydrogen  sulphide  and  other  gases  to  a 
less  extent.  I  have  not  known,  either  personally  or  in  reading  upon  this 
subject,  or  know  of  any  history  of  any  case  where  a  man  has  recovered 
from  the  effect  of  these  gases  and  that  it  has  produced  insanity.  Usually, 
when  overcome  with  these  gases,  they  either  succumb  entirely  and  die  or 
recover  within  a  very  short  time.  The  first  two  hours  of  that  fire  the 
greatest  amount  of  gas  generated  was  wood  smoke  or  it  might  have  been 
a  slight  carbon  monoxide  or  dioxide.  After  the  first  alarm  of  the  fire 
I  would  say  that  all  the  men  who  were  alive  were  brought  out  in  half  an 
hour.  They  were  exposed  to  the  wood  smoke  and  those  who  were  killed 
were  suffocated,  not  gassed,  suffocated  the  same  as  in  a  burning  building. 
Of  the  men  brought  out,  very  few  of  them  were  affected  to  any  extent 
and  none  of  them  died  three  or  four  days  afterwards. ' ' 

Dr.  Kistler,  after  describing  the  effects  of  gas  upon  the  human 
system  and  the  general  nature  of  the  symptoms  states  that  the  usual 
course  of  these  gases,  recovery  is  had  from  a  few  hours  to  two  or 
three  days  or  three  or  four  days  and  sometimes  maybe  a  week  *  *  * 
There  is  no  history  or  any  definite  record  of  a  case  of  gas  poison 
terminating  directly  or  solely  in  insanity.  The  circumstances  at- 
tending the  experience  of  Mr.  St.  George's  in  the  mine  fire  on  Feb- 
ruary 14th  and  afterwards,  the  doctor  stated  that  under  those  con- 
ditions insanity  could  not  be  produced  by  his  exposure  to  the  gas. 
*  *  *  If  there  had  been  any  effects  of  the  gas,  they  would  have 
been  continuous  from  the  time  of  his  exposure ;  and  if  he  were  first 
to  show  the  effects  of  the  gas  and  recovered  from  them,  and  was 
practically  normal  and  then  committed  suicide,  or  did  an  irrational 
act  later,  there  is  no  way  of  connecting  that  with  the  exposure  to 
gas.  It  is  true  and  recognized  to  be  true,  that  people  commit  sui- 
cide who  are  not  insane  to  the  extent  that  they  do  not  know  right 
from  wrong  and  are  not  competent  to  attend  to  their  affairs.  *  *  * 
Carbon  monoxide  could  be  a  contributing  cause  to  creating  a  con- 
dition of  insanity  in  certain  strengths  I  would  say.  "I  would  say 
a  normal  individual  would  have  to  have  sufficient  of  the  carbon 
dioxide  to  produce  a  comatose  condition  or  an  actual  destruction 
of  nerve  or  brain  cells  *  *  *  that  would  show  itself  for  the  time 
being  at  least  in  a  prostrated  condition." 

Dr.  McCrimmon  was  called  to  see  Mr.  St.  George  four  days  after 
the  fire  in  the  mine.  The  family  told  him  Mr.  St.  George  had  been 
gassed  but  as  far  as  he  could  see  his  illness  could  not  be  traced  to 
that  source.  From  the  doctor's  view  there  were  no  indications  of 
insanity.  He  was  a  sick  man,  lying  in  bed  and  they  said  he  was 
kind  of  knocked  out  because  he  was  in  the  fire.  He  prescribed  for 
him,  gave  him  something  to  tone  him  up. 

Dr.  Knight  was  called  as  an  expert  witness,  there  being  nothing 
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in  the  testimony  that  he  had  seen  St.  George  either  before  or  after 
the  fire  in  the  Pennsylvania  mine.  His  testimony  is  largely  in 
explanation  of  the  effects  of  the  different  gases,  dioxide  of  carbon 
and  monoxide  of  carbon.  A  question  having  been  put  to  him  as 
to  what  his  opinion  would  be  after  reading  the  evidence  of  the 
various  witnesses  and  a  description  of  what  occurred  in  the  mine 
the  night  of  the  fire,  and  the  difference  in  the  condition  of  Mr.  St. 
George  before  the  fire,  and  after  the  fire  as  contained  in  the  evi- 
dence, whether  he  committed  suicide  as  the  result  of  alcoholic  in- 
sanity or  from  melancholia  produced  by  the  experience  he  had  in 
the  mine,  the  doctor  qualified  his  answer  by  stating  first  that  he 
could  not  recall  all  of  the  testimony  but  from  what  he  remembered, 
previous  to  the  mine  accident,  Mr.  St.  George  must  have  been  in 
a  sane  state  of  mind  and  from  that  time  following  that  up  to  his 
death,  he  must  have  been  suffering  from  some  mental  derangement, 
which  from  the  evidence  and  from  the  fact  that  he  committed  sui- 
cide, would  be  strongly  indicative  of  melancholia. 

"Of  course  I  do  not  know  how  much  exposure  there  was  to  gas 
and  the  excitement  through  which  the  man  went,  and  the  mental 
stress  and  strain  under  which  he  was  put,  would  lead  me  to  the 
conclusion,  that  is,  it  would  certainly  be  the  only  one  which  I 
could  draw  from  the  testimony,  that  he  really  was  suffering  from 
melancholia,  which  was  brought  on  by  this  exposure  to  gas  and 
the  effect  upon  his  general  nervous  system  and  also  the  excitement 
which  attended  this  disaster."  Under  cross  examination  the  doc- 
tor stated  that  he  never  had  been  in  a  mine  fire  and  he  would 
not  say  that  he  had  ever  seen  a  case  of  insanity  caused  by  the  in- 
halation of  carbon  dioxide.  He  never  had  seen  any  case  of  insanity 
arising  from  either  of  the  two  gases,  or  any  gas  generated  in  a 
mine  fire.  He  did  not  know  that  he  had  ever  read  of  any  reported 
cases.  The  doctor,  who  qualified  as  an  expert  on  insanity,  said  that 
he  considered  insanity  a  departure  from  the  mental  normal;  that 
a  man  may  depart  from  the  mental  normal  and  still  know  right  from 
wrong.  Insanity  arises  from  very  many  causes ;  anything  that  un- 
dermines or  destroys  the  physical  health  may  also  undermine  the 
mental  stability.  Regarding  gases,  the  doctor  stated  that  the  first 
gas  to  be  generated  from  a  mine  fire,  growing  out  of  the  combustion 
of  burning  wood  would  be  carbon  dioxide.  He  stated  that  carbon 
dioxide  is  not  as  rapidly  fatal  as  carbon  monoxide.  The  physiolog- 
ical effect  of  carbon  dioxide,  if  the  individual  goes  into  the  abso- 
lutely concentrated  gas  he  is  immediately  overcome  and  unable  to 
breathe,  and  he  dies  immediatelv.     The  reason  of  this  is  that  there 
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is  no  oxygen.  The  monoxide  gas  acts  upon  the  human  body  by 
coming  in  contact  with  the  red  corpuscles  of  the  blood  so  that  they 
cannot  absorb  or  take  up  the  oxygen.  This  is  a  persistent  combina- 
tion and  not  like  the  dioxide.  A  man  suffering  from  dioxide  gas 
brought  out  into  the  air,  it  does  not  take  him  long  to  recover,  but 
the  monoxide  having  entered  into  a  combination  with  the  blood 
corpuscles  cannot  be  thrown  off  in  a  few  minutes  or  few  hours. 
If  either  one  of  these  gases  is  taken  in  its  concentrated  form,  it 
very  quickly  causes  the  afflicted  person  to  succumb,  to  get  into  a 
comatose  state.  If  brought  in  contact  with  the  air,  and  if  oxygen 
can  be  supplied  to  the  lungs,  recovery  is  the  ultimate  outcome."  In 
answer  to  the  following  question:  "Assuming  that  Prosper  St. 
George  was  an  experienced  miner,  had  long  experience  in  the  mines 
of  Butte,  where  mine  fires  are  not  infrequent,  assuming  that  he  was 
in  the  fire,  that  he  was  one  of  the  first  men  notified  of  the  fire,  that 
the  fire  had  not  gotten  any  great  headway,  that  he  went  directly 
to  the  shaft  and  came  in  contact  with  no  gas  until  he  reached  the 
shaft,  and  then  only  for  a  very  short  period  of  time,  and  not  ex- 
ceeding a  minute  or  two,  while  he  was  being  hoisted  to  the  sur- 
face, that  he  never  suffered  any  collapse  or  exhaustion  from  this 
experience,  that  he  did  not  have  to  be  resuscitated  in  any  way, 
wouldn't  you  think  that  it  was  most  remarkable  that  that  produced 
a  condition  of  melancholia,  turned  to  insanity  in  the  case  of  Prosper 
St.  George,  under  that  state  of  facts?"  he  replied:  "I  would  cer- 
tainly be  very  hesitant  about  saying  so.  If  it  were  shown  that 
carbon  dioxide  only  was  present  in  the  mine  I  would  say  that  my 
conclusions  were  wrong,  as  to  being  insane  and  having  anything 
particular  to  do  with  it.  A  man  suffering  from  melancholia  does 
not  believe  he  is  going  to  be  promoted  and  get  along  in  the  world; 
this  as  a  rule  is  contrary  to  ideas  of  melancholia." 

The  foregoing  testimony  is  quoted  freely  as  it  goes  directly  to 
the  question  of  actual  or  probable  injury  to  Prosper  St.  George,  as 
the  result  of  the  fire  in  the  Pennsylvania  mine  on  February  14th, 
1916.  The  only  claim  of  injury  is  through  the  inhalation  of  smoke 
or  gas.  The  record  shows  he  was  exposed  to  this  while  being  hoisted 
from  the  500  level  to  the  surface.  This  was  at  a  very  early  stage  of 
the  fire.  It  is  strictly  indicated  that  his  only  exposure  was  to  that 
of  wood  smoke.  Very  little,  if  any  dioxide  or  monoxide  of  carbon 
were  present.  He  was  not  'knocked  out'  (meaning  unconscious) 
in  any  sense  of  the  term  and  walked  to  his  home.  The  evidence  of 
witnesses  competent  to  testify  to  the  effects  of  smoke  combined  with 
dioxide  of  carbon  is  that,  if  rendered  unconscious  and  resuscitated, 
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complete  recovery  takes  place  in  a  short  time,  one,  two,  three  days 
or  a  week.  Where  the  victim  has  not  succumbed  physically  or  men- 
tally, but  is  able  to  breathe,  walk,  etc.,  his  recovery  in  the  open  air 
is  a  very  short  matter.  Dr.  Knight,  the  witness  for  the  claimant, 
admits  that  recovery  is  the  ultimate  outcome  of  all  those  cases  that 
do  not  get  into  any  coma  (page  209).  He  concluded  that  Prosper 
St.  George  was  insane  at  the  time  he  committed  suicide,  in  consid- 
eration of  the  circumstances  under  which  he  had  been  placed  and 
from  the  fact  that  he  did  commit  suicide.  This  latter  reason  is  not 
accepted  by  the  authorities  either  in  the  English  cases  or  the  Amer- 
ican as  far  as  the  Board  has  been  able  to  discover.  If  true,  the 
evidence  does  not  disclose  that  the  injury  was  the  cause  of  the  in- 
sanity. The  legal  causation  must  be  established  and  proved.  There 
may  be  a  distinction  between  medical  insanity  and  legal  insanity. 
The  one  perhaps  means  there  may  be  an  unhinged  or  insane  state  of 
mind  under  which  a  man  would  do  things  which  he  otherwise  would 
not  have  done,  the  other  that  insanity  which  affords  a  defense  in  the 
case  of  a  charge  of  crime.  The  doctor  may  have  had  in  mind  a 
psychical  disturbance,  which  could  be  the  result  of  many  different 
things  connected  with  life,  while  the  legal  insanity  contemplated  in 
this  case  and  which  is  intended  to  bring  it  within  the  provisions  of 
the  Workmen's  Compensation  Law  is  a  physiological  effect,  result- 
ing from  a  physical  injury.  It  excludes  every  other  cause  except 
the  injury. 

The  legal  definition  of  insanity  is  given  as  "a  condition  of  mental 
unsoundness  and  irresponsibility  by  reason  of  which  a  person  is 
unable  to  understand  the  nature  of  his  act  or  to  pass  a  fairly  ra- 
tional judgment  on  its  consequences  to  himself  and  others,  and  is 
not  a  free  agent  as  far  as  the  act  is  concerned".  All  authorities 
agree  that  the  fact  of  suicide  does  not  of  itself  prove  insanity.  The 
causes  of  insanity  are  varied  and  numerous,  as  are  its  many  forms. 
At  all  events  insanity  is  a  departure  from  the  normal.  How  much 
of  a  departure,  or  how  far  this  departure  from  the  normal  must 
be  to  constitute  insanity,  in  other  words  the  dividing  line,  is  beyond 
the  ability  of  the  Board  to  determine.  Certain  degrees  of  anger, 
fear,  moroseness  or  sullenness,  extraordinary  vivacity  and  forms  of 
religious  fervor  are  all  departures  from  the  normal,  yet  we  accept 
these  changes  in  the  average  individual  and  experience  them  our- 
selves without  incurring  the  suspicion  of  being  insane.  Insanity, 
as  the  Board  understands  it,  must  carry  with  it  the  idea  of  irre- 
sponsibility. It  must  be  such  a  departure  from  the  normal  state  of 
mental  control  that  the  unfortunate  has  lost  the  sense  of  responsi- 
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bility,  or  the  power  of  comprehending  the  moral  effect  of  his  act. 
This  condition  evidently  can  arise  from  many  causes,  as  Dr.  Knight 
testifies. 

The  two  important  questions  arising  in  this  case  are,  was  the 
injury  sustained  by  Mr.  St.  George  February  14th  sufficient  of 
itself  to  produce  insanity,  and,  second,  was  Mr.  St.  George  actually 
insane  as  a  result  of  his  experience  or  exposure  in  the  Pennsylvania 
mine  at  the  time  he  committed  suicide.  The  witnesses  introduced 
by  the  claimant  have  practically  all  been  for  the  purpose  of  prov- 
ing that  St.  George  was  insane  at  or  about  the  time  of  the  suicide. 
Dr.  Knight's  testimony  has  to  do  with  the  action  of  certain  gases 
on  the  nervous  system  or  brain  of  an  individual  who  has  been  sub- 
jected to  them.  The  majority  of  the  witnesses  introduced  by  the 
claimant  are  neighbors,  friends  and  acquaintances  of  the  deceased 
and  his  family  and  they  are  all  ordinary,  average  people,  not  spe- 
cialists on  insanity  or  any  other  particular  thing,  for  that  matter. 
The  evidence  submitted  by  them  is  of  the  conduct  and  habits  and 
general  disposition  of  Mr.  St.  George  prior  to  the  mine  fire  and 
afterwards.  Their  conclusion  is  evidence  of  their  opinions  and  not 
of  material  facts  which  constitute  insanity.  Their  conclusions, 
where  they  have  expressed  conclusion,  are  based  on  differences 
in  mood  and  manner,  on  habits  and  characteristics  of  Mr.  St. 
George,  before  the  mine  fire  and  afterwards.  None  have  testified 
that  he  manifested  any  violence  of  temper  or  irresponsibility  in  his 
conduct.  During  the  two  weeks  after  the  date  of  his  injury,  accord- 
ing to  these  witnesses,  Mr.  St.  George  did  various  little  services 
around  the  house,  putting  up  a  stove  pipe  in  one  place,  splitting 
wood  in  another,  spending  part  of  his  time  assisting  around  the 
house  and  part  up  town.  For  a  time  he  was  sick  and  Dr.  McCrim- 
mon  was  called  in,  who  prescribed  and  found  nothing  serious  the 
matter.  He  arranged  to  go  back  to  work  on  the  14th,  and  did 
actually  apply  on  that  day.  There  is  a  good  deal  of  evidence  that 
he  drank  more  or  less.  The  witnesses  for  the  claimant  admit  that 
he  was  an  average  drinker.  Three  witnesses  testify  that  he  was 
drunk  at  the  time  he  went  up  to  the  mine  on  the  14th  for  the  pur- 
pose of  going  to  work  and  on  that  day.  In  fact,  the  foreman  told 
him  to  go  home  and  return  on  the  morrow  and  he  gave  as  >a 
reason  for  this  that  the  man  was  too  drunk  to  work.  Be  this  as 
it  may,  it  has  not  been  shoAvn  by  all  of  the  other  witnesses  for  the 
claimant  that  Mr.  St.  George's  mind  had  so  far  departed  from  the 
normal  that  he  had  lost  sense  of  responsibility  or  that  he  was  not 
fully  conscious  at  all  times  of  what  he  was  doing. 

The  evidence  fails  to  prove  that  Mr.  St.  George  was  at  all  injured 
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by  his  experience  in  the  mine  accident.  He  was  shocked,  in  the 
sense  that  one  is  shocked  in  the  presence  of  a  calamity.  Depressed 
feelings,  manifested  by  a  moroseness  and  desire  to  be  let  alone 
are  apparent  after  the  fire.  There  is  nothing  extraordinary  in 
this,  when  the  circumstances  are  considered.  That  he  was  insane 
as  a  result  of  his  experience  in  the  mine  fire  is  not  proven.  He 
appeared  to  have  perfect  control  of  his  mind  as  evidenced  in  the 
method  of  his  death.  There  was  no  irresistible  impulse  which 
had  taken  control  of  him,  destroyed  his  balance  and  reducing  his 
case  to  non-accountability.  We  will  not  venture  to  say  he  was 
temporarily  insane  at  the  time  he  committed  suicide.  It  is  suffi- 
cient that  this  has  not  been  proven.  Neither  has  it  been  shown 
that  his  experience  in  the  mine  was  such  that  insanity  would  fol- 
low. None  of  the  gas  subjects  became  insane  and  this  is  not  the 
observation  of  any  witness  whose  experience  has  brought  them  in 
contact  with  gas  cases.  Even  Dr.  Knight  has  never  known  of  any 
case  where  insanity  followed  being  overcome  with  dioxide  of  car- 
bon or  monoxide  of  carbon.  The  proof  is  these  cases  do  not  act  in 
this  way.  A  victim  either  dies  or  makes  a  quick  recovery.  He 
may  be  in  a  comatose  condition  and  will  recover  within  a  short 
time.  If  he  is  not  reduced  to  insensibility  and  is  exposed  to  the 
free  air,  his  recovery  is  certain  and  quick.  Mr.  St.  George  walked 
home,  and  was  never  unconscious,  and  in  two  weeks  reported  back 
to  work. 

The  Board  has  given  due  consideration  to  those  witnesses  for  the 
claimant  who  testify  on  observation  and  who  have  given  opinions 
founded  on  such  observation,  of  the  deceased ;  but  it  must  be 
pointed  out  that  none  of  these  witnesses  at  any  time  suggested 
the  advisability  of  reporting  the  condition  of  Mr.  St.  George  to  the 
authorities,  or  to  even  suggest  that  he  be  examined  by  a  doctor. 
They  testify  he  acted  "unusual,"  "talked  to  himself,"  "walked 
about,"  "seemed  morose,"  "was  changed  from  his  customary 
moods  and  conduct."  No  violent  outbursts  are  observed  or  men- 
tioned. In  the  opinion  of  the  Board  none  of  these  observed 
changes,  apart  from  the  man's  suicide,  would  be  sufficient  to  sug- 
gest insanity.  Even  so,  there  is  no  proof  that  this  insanity  followed 
as  a  result  of  a  physical  injury  arising  out  of  and  in  the  course 
of  his  employment. 

The  Board  finds  that  the  evidence  submitted  does  not  estab- 
lish that  the  suicide  of  Prosper  St.  George  was  proximately  caused 
by  an  injury  received  in  the  Pennsylvania  mine  on  February  14th. 
1916.  Whatever  the  immediate  causes  of  his  taking  his  own  life, 
it  has  not  been  shown  that  this  was  caused  by  the  inhalation  of 
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smoke  or  other  gases  while  in  the  said  mine,  nor  from  any  injury 
arising  out  of  and  in  the  course  of  his  employment  with  the 
Anaconda  Copper  Mining  Company  in  said  mine. 

THEREFORE,  the  claim  of  Albina  St.  George,  his  wife,  for  com- 
pensation under  the  provisions  of  the  Workmen's  Compensation 
Law,  because  of  the  death  of  Prosper  St.  George,  is  denied  and  the 
claim    dismissed. 

Done  at  Helena,  Montana,  this  30th  day  of  August,  A.  D.  1919. 


JAMES  W.  NOLAND,  Claimant,  vs.  INTERMOUNTAIN  MILLING 
CO.  and  U.  S.  F.  &  G.  COMPANY,  Employer  and  Insurer,  De- 
fendants. 

CLAIM   257-B-2 

Notice  to  Employer:     Filing  of  Claim:     Proximate  Cause  of  Injury. 

HEED,  that  where  an  employer  has  no  notice  of  an  accident  within  the  statu- 
tory period  of  sixty  days  and  that  where  claim  for  compensation  is  not  filed 
within  the  statutory  period  of  six  months  from  the  date  of  injury  or  from  the 
date  when  the  disability  became  manifest,  such  claim  cannot  then  be  maintained 
and  the  case  does  not  come  within  the  law. 

The  claimant,  James  W.  Noland,  had  been  and  was  an  employee 
of  the  Intermountain  Milling  Company  of  Townsend,  Montana,  in 
November,  1915.  The  International  Milling  Company  theretofore 
had  elected  to  be  bound  by  Compensation  Plan  No.  Two  of  the 
Workmen's  Compensation  Act,  and  its  liability  was  insured  with 
the  U.  S.  F.  &  G.  Company,  whose  general  agent  in  Montana  is  Mr. 
C.  0.  Price  of  Helena. 

Mr.  Noland  alleges  that  he  received  an  accidental  injury  on  or 
about  November  25th,  1915,  which  said  accident  did  not  inca- 
pacitate him  from  work  at  that  time,  and  he  did  not  give  notice  to 
his  employer.  The  alleged  injury  is  said  to  be  a  blow  on  the  side 
of  the  head  near  the  outer  angle  of  the  eye  by  a  revolving  pulley, 
with  which  claimant  came  accidentally  in  contact. 

At  a  later  date  he  discovered  the  vision  of  his  eye  to  be  failing, 
eventually  losing  the  sight  of  the  eye  itself  by  enucleation.  He 
filed  a  claim  for  compensation  on  December  18,  1916,  this  being  the 
date  of  notice  to  his  employer  and  the  first  intimation  of  the  Indus- 
trial Accident  Board  of  said  injury. 

The  questions  of  lack  of  notice  to  employer  of  the  accident  with- 
in sixty  days  as  provided  in  Section  16  (g)  of  the  Workmen's 
Compensation  Law,  and  the  filing  of  a  claim  within  six  months 
as  provided  in  Section  10  (a),  and  the  accident  being  the  proxi- 
mate cause  of  the  injury,  are  raised  and  made  matters  of  protest 
by    the    employer    and    insurer. 
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History. 

On  December  18th,  1916,  James  W.  Noland  filed  with  the  Board 
a  claim  for  compensation  for  an  injury  alleged  to  be  the  result  of 
an  accident,  while  he  was  employed  by  the  Intermountain  Milling 
Company  at  Townsend,  on  November  25th,  1915.  The  injury  is 
described  as  loss  of  left  eye,  caused  by  being  struck  on  side  of  eye 
•by  revolving  pulley. 

On  same  date  (December  18,  3916),  was  also  filed  "Attending 
Physician's  Certificate"  (Form  39)  subscribed  and  sworn  to  by 
Dr.  Charles  W.  Smith  of  Townsend.  This  certificate  was  made  on 
December  14,  1916.  and  relates  to  an  examination  of  Mr.  Noland 
had   on  February   14,   1916. 

Filed  on  same  date  (December  18,  1916)  affidavit  by  claimant 
in  explanation  of  his  injury  and  reasons  why  he  had  not  reported 
it  to  his  employer  and  the  Board  at  an  earlier  date.  Also  filed 
with  above  a  "Statement  of  the  Facts"  by  Attorney  M.  J.  Doepker, 
who  represented  the  claimant.  Also  "Attending  Physician's  Re- 
port" by  Dr.  Craig  Worth,  which  report  describes  the  injury  as 
a  "detachment  of  the  Retina,"  resulting  in  blindness  of  the  left 
eye. 

On  January  10,  1917,  the  Insurer  of  the  Intermountain  Milling 
Company  (The  United  States  Fidelity  &  Guaranty  Company)  filed 
protest  against  the  payment  of  compensation,  alleging  that  claim 
was  barred  by  the  provisions  of  Section  10  (a)  and  17  (g)  of  the 
Workmen 's   Compensation   Law. 

On  the  same  date  (January  10,  1917)  and  at  the  same  time 
the  insurer  filed  affidavit  of  Ralph  E.  Gilliam,  affirming  that  he 
is  and  was  during  the  years  1915  and  1916  Secretary  of  the  Inter- 
mountain Milling  Company ;  that  James  W.  Noland  was  an  em- 
ployee of  said  Company  during  the  month  of  November,  1915 ; 
that  if  an  injury  occurred  to  the  said  Noland,  the  same  occurred 
without  the  knowledge  of  affiant,  and  that  he  believes,  without 
the  knowledge  of  any  of  the  officers  of  said  Mill ;  that  no  injury 
or  accident  was  ever  reported  until  after  November  1st,  1916. 
Also :  Affidavit  by  A.  I.  Thurston,  alleging  that  he  is  the  first 
miller  in  the  employ  of  the  Intermountain  Milling  Company  of 
Townsend,  Montana,  and  that  he  was  time-keeper  and  that  the 
time  book  does  not  show  that  James  W.  Noland  was  working  on 
the  night  of  November  25th,  1915 ;  that  if  the  said  Noland  ever 
received  an  injury  while  working  in  said  mill,  the  same  occurred 
without  the  knowledge  of  affiant  and  that  said  Noland  made  no 
claim  that  he  had  been  injured  until  on  or  about  December  1st, 
1916. 
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Also :  Affidavit  by  R.  E.  Thurston :  that  he  is  the  second  miller 
in  the  employ  of  the  said  Intermountain  Milling  Company  and 
was  so  employed  in  November,  1915 ;  that  James  W.  Noland  was 
also  employed  by  said  Company;  that  affiant  knows  of  no  acci- 
dent or  injury  occurring  to  the  said  Noland  during  the  month  of 
November,  1915,  nor  at  any  other  time  while  in  the  employ  of  said 
Company. 

Also :  Affidavit  by  Charles  A.  Richmond :  that  he  is  the  treas- 
urer of  said  Company ;  that  he  had  read  the  affidavit  of  R.  E. 
Gilliam  and  that  the  same  was  true  of  his  own  knowledge ;  that 
he  and  said  Gilham  were  the  only  officers  of  said  mill  during 
the  month  of  November  and  engaged  in  work  at  said  mill;  that 
R.  E.  Thurston  and  A.  I.  Thurston  were  the  only  other  persons 
employed  with  managing  authority  during  the  month  of  November, 
1915. 

July  18,  1917,  Attorney  for  claimant  submitted  affidavit  by 
claimant,  stating  that  on  or  about  November  25th,  1915,  while  em- 
ployed by  the  Intermountain  Milling  Company,  he  received  an  acci- 
dental injury  by  being  struck  on  the  side  of  the  head  by  a  revolv- 
ing pulley;  that  he  was  knocked  to  the  floor  and  for  several  days 
thereafter  he  suffered  with  pain  in  his  head  and  eye  but  was  not 
incapacitated  from  work;  nor  did  he  anticipate  the  extreme  serious- 
ness of  the  effect  of  the  injury  and  so  did  not  report  the  accident 
to  his  employers ;  that  previous  to  this  injury  he  had  never  been 
troubled  Avith  his  eyes  but  immediately  thereafter  began  to  be 
troubled  with  them,  but  did  not  attribute  the  trouble  to  the  blow 
he  had  received  until  on  or  about  December  24th,  1915 :  In  walk- 
ing from  one  room  to  another  he  bumped  into  a  door  which  he 
did  not  see  because  of  imperfect  vision  on  one  side,  and  immedi- 
ately thereafter  consulted  his  family  physician;  that  he  was  treated 
by  him  until  February,  1916,  when  he  was  advised  to  consult  a 
specialist,  which  he  immediately  did ;  that  it  was  not  until  the 
month  of  December,  1916,  that  he  was  advised  that  the  optic  nerve 
had  gradually  withered  and  the  sight  was  permanently  gone ;  that 
immediately  thereafter  he  made  claim  to  the  Industrial  Accident 
Board  and  within  a  few  days  thereafter  he  notified  his  employer. 

September  17th,  1917,  Affidavit  of  Frank  Bowen  was  submitted 
by  claimant.  Affidavit  states  that  affiant  was  an  employee  of  the 
Intermountain  Milling  Company  during  the  month  of  November, 
1915 ;  that  James  W.  Noland  was  injured  while  at  work  at  the 
mill  of  said  Company.  He  did  not  see  the  accident  but  he  noticed 
a  bruise  along  the  side  of  the  left  eye  which  Noland  told  him  was 
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caused  by  being  struck  on  the  side  of  the  head  by  a  revolving  pul- 
ley; that  he  wore  a  bandage  over  the  injury  for  some  time  there- 
after  while    at   work. 

Copies  of  all  affidavits  were  duly  served  on  the  insurer  and  in 
response  to  the  request  from  the  Board  as  to  whether  they  had 
any    other    evidence    to    present,    replied    as    follows: 

"In  reply  will  say,  that  we  do  not  deem  it  necessary  to  make  any  addi- 
tional investigations  or  file  additional  data  to  substantiate  our  contention 
that  we  are  not  liable,  but  are  willing  to  rest  our  case  on  the  information 
and  data  already  submitted.  We  are  clearly  of  the  opinion  that  we  are 
not  liable  for  the  payment  of  compensation  or  medical  expense  in  this 
case  for  the  following  reasons: 

1.  That  the  claim  was  not  presented  within  six  months  from  the  date 
of  the  happening  of  the  accident  as  required  by  Section  10  (a)  of  the 
Workmen's   Compensation  Law   and,  therefore,  it  is   forever  barred. 

2.  That  notice  of  the  accident  was  not  given  by  the  claimant  within 
sixty  days  of  its  occurrence,  nor  had  the  employer  any  notice,  either  directly 
or  indirectly,  of  the  occurrence  of  the  alleged  accident,  as  required  by  the 
provisions  of  Section  17    (g)    of  the  Compensation  Law. 

3.  That  no  evidence  has  been  submitted  to  establish  beyond  a  reasonable 
doubt  that  the  alleged  accident  was  the  proximate  cause  of  the  loss  of  sight 
of  the  claimant's  eye,  and  that  this  loss  of  sight  was  not  due  to  any  other 
causes  or  conditions. ' ' 

October  23rd,  1917,  Claimant  filed  affidavit  by  Dr.  Craig  Worth. 
This  affiant,  after  qualifying  as  a  specialist  in  eye  troubles,  states 
that  on  December  15,  1916,  James  Noland  called  on  him  with  an 
affected  eye ;  that  he  discovered  a  traumatic  detachment  of  the 
retina;  that  this  condition  had  the  appearance  of  having  pro- 
gressed for  a  period  of  several  months  and  in  all  probability  was 
caused  from  an  injury  to  said  eye ;  that  on  May  9,  1917,  he  removed 
said  eye  as  it  became  a  menace  to  the  patient's  other  eye.  Copy 
of  this  affidavit  was  sent  the  insurer  on  November  2nd,  1917. 

Many  letters  were  written  Attorney  Doepker,  calling  his  atten- 
tion to  the  protest  of  the  insurer  and  requesting  his  answer  thereto. 
These  letters  covered  the  period  of  time  from  November  2nd,  1917, 
to  February  3rd,  1919,  and  received  no  reply  except  that  the  at- 
torney was  very  busy  with  other  matters  and  that  his  client  was 
"up  in  the  hills"  on  a  dry  land  farm  and  he  had  no  opportunity  to 
consult  with  him.  The  Board's  last  letter  stated  that  if  no  reply 
was  received  within  ten  days,  the  Board  would  set  a  date  for  hear- 
ing and  would  thereafter  proceed  to  a  decision.  After  much  time 
in  arranging  for  a  date  in  which  hearing  would  be  agreeable  to 
claimant,  April  23rd,  1919,  was  finally  decided  upon,  and  on  that 
date,  at  ten  o'clock  A.  M.  in  the  office  of  the  Board,  said  hearing 
was  held. 

The  testimony  at  said  hearing  was  taken  by  a  stenographer  and 
after  being  transcribed,  copies  were  duly  served  upon  Attorney 
Doepker  for  the  claimant,  and  Attorneys  Gunn,  Rasch  &  Hall  for 
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the   defendants.     Mr.   Doepker   promised   to   file   a   brief  with   the 

Board  within  two  weeks  and  was  given  thirty  days  to  do  so.     He 

never  filed  such  brief. 

The  history  of  this  case  as  set  forth  in  the  foregoing,  contains 

the  essence  of  the  evidence  offered  up  to  the  hearing  held  April 

23,  1919.     The  only  exception  is  perhaps  the  Attending  Physician's 

Report,  made  by  Dr.   C.  W.  Smith,   and  filed  December  18,   1916. 

As  this  is  important  and  is  sworn  to  before  Mr.  Doepker,  attorney 

representing  claimant,   and  made  at  his  suggestion,   it  is  pertinent 

to  the  issue  to  quote  this  report  in  its  essential  parts.     The  report 

is  made  on  form  No.  55,  a  blank  specially  prepared  by  the  Board 

for  such  reports.    In  response  to  question  No.  9 — "Give  an  accurate 

description  of  the  nature   and  extent   of  the  injury,"  the  Doctor 

replies : 

"Mr.  Nolan d  came  to  me  on  February  14th,  1916,  complaining  of  di- 
minishing vision  and  wished  glasses.  Examination  revealed  the  fact  that 
the  left  eye  was  blind,  except  that  the  nasal  field  could  distinguish  light 
and  objects.  He  was  surprised  at  this  and  recalled  having  been  injured 
on  the  side  of  the  head,  both  formerly  and  lately  at  the  mill  where  he 
was  employed.     These  conditions  he  can  best   describe. ' ' 

Question  10.    "Has  the  injury  resulted  in  a  permanent  disability?" 

Answer.     "Yes." 

"What?" 

Answer.    "Blindness  in  one  eye." 

Question  16.  "For  what  period,  from  the  date  of  accident  is  dis- 
ability likely  to  exist?" 

Answer.     "Permanent." 

Question  17.  "State  in  patient's  own  words  how  accident  oc- 
curred." 

"Climbing  to  the  top  of  a  pile  of  sacks  to  get  those  on  top,  came  in 
contact  with  a  revolving  pulley  and  belt  on  line  shaft  over  the  left  eye 
and  side  of  head.  Was  knocked  off  of  pile  of  sacks  to  floor  several  feet 
below,  November  1915,  day  not  recalled.  He  tells  also  of  having  been 
up  with  his  son  who  was  sick  on  December  24,  1915.  Eeturning  to  bed 
in  the  dark  he  ran  into  a  door  and  struck  the  left  eye  and  side  of  head. 
Eye  swelled  and  inflamed  for  several   days.     Was  black. ' ' 

This  report  was  made  and  sworn  to  on  December  14,  1916,  and 
related  to  an  examination  made  on  February  14th,  1916. 

The  hearing  was  held  April  23,  1919.  Attorney  Hall  for  the  De- 
fendants entered  an  objection  to  the  hearing  upon  the  ground  and 
for  the  reason  that  no  notice  of  the  alleged  injury  was  served  upon 
the  employer  within  sixty  days  after  the  date  of  accident,  and  for 
the  further  reason  that  no  claim  was  ever  filed  with  or  presented 
to  the  Industrial  Accident  Board  until  more  than  six  months  after 
the  date  of  the  accident.     This  objection  was  made  a  part  of  the 
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record  and  the  Board,  through  its  Chairman,  agreed  that  a  ruling 
would  be  made  thereon  later,  but- that  the  hearing  would  proceed. 

The  first  vital  point  for  decision  is  that  of  sufficiency  of  notice 
to  employer  and  filing  of  claim  within  the  six  months  period,  pro- 
vided in  the  Act  (Section  10  (a)  ).  The  hearing  of  testimony  was 
for  the  purpose  of  disclosing  the  facts  relating  to  this  matter  and 
the  accident  being  the  proximate  cause  of  the  injury.  The  defendant 
has  alleged  that  there  is  not  sufficient  evidence  to  establish  beyond 
a  reasonable  doubt  that  the  alleged  accident  was  the  proximate 
cause  of  the  loss  of  sight  of  the  claimant's  eye,  and  that  this  loss  of 
sight  was  not  due  to  any  other  causes  or  conditions. 

Should  it  appear  that  the  claimant  has  failed  to  substantially 
comply  with  Section  17  (g)  and  10  (a)  of  the  Act,  the  Board  would 
be  without  jurisdiction  beyond  this  investigation,  and  the  claim 
would  have  to  be  dismissed.  As  to  the  matter  of  filing  a  claim 
within  the  six  months  period,  as  provided  in  Section  10  (a),  the 
Attorney  General  has  advised  the  Board  that  if  a  claim  for  com- 
pensation is  filed  within  six  months  after  the  injury  became  mani- 
fest, this  would  be  a  compliance  with  the  spirit  of  the  law.  The 
Board  has  tentatively  accepted  this  interpretation  of  Section  10  (a), 
though  this  may  be  an  error,  in  view  of  recent  court  decisions,  es- 
pecially the  Supreme  Court  of  Michigan.  In  Brown  vs.  Weston- 
Mott  Co.  et  al,  this  Court  has  laid  down  the  rule  that  "an  unequiv- 
ocal claim  for  compensation  must  be  made  within  six  months,  even 
though  employer  has  notice  of  injury  and  continues  to  pay  medical 
expenses".  The  provisions  of  the  Michigan  Act  in  regard  to  the 
filing  of  claims  are  substantially  the  same  as  those  of  Montana. 
Their  Act  provides  as  follows : 

"No  proceedings  for  compensation  for  an  injury  under  this  act  shall 
be  maintained,  unless  a  notice  of  the  injury  shall  have  been  given  to  the 
employer  three  months  after  the  happening  thereof,  and  unless  the  claim 
for  compensation  with  respect  to  such  injury  shall  have  been  made  within 
six  months  after  the  occurrence  of  the  same. "     *     *      *     * 

Quoting  from  the  above  referred  to  case,  which  is  found  in  168 

N.  W.  Rep.  437,  and  decided  in  July,  1918 : 

"A  piece  of  steel  accidentally  entered  the  right  eye  of  plaintiff,  an 
employee  of  defendant  Weston-Mott  Company.  February  3,  1917,  he  filed 
a  claim  for  compensation.  From  the  time  of  the  accident  to  the  time  of 
the  hearing  before  the  arbitrators  plaintiff  had  been  constantly  employed 
by  the  defendant,  with  the  exception  of  a  few  days  when  first  injured,  and 
about  a  month  at  the  time  his  eye  was  operated  on  shortly  before  he  made 
claim  for  compensation.  At  the  time  of  the  hearing  his  wages  were  more 
than  when  injured.  It  appeared,  however,  that  he  had  practically  lost 
the  use  of  the  eye  and  had  had  a  serious  operation,  which,  together  with 
all  physician 's  services,  had  been  paid  for  by  the  defendants.  The  only 
question  therefore  involved  relate  to  compensation  under  Section  10,  pt.  2, 
of   the   act    (section    5440,    C.   L.    1915),   and   whether   the   claim   for   com- 
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pensation  was  seasonably  made.  Defendants  insisted  before  the  arbitrators 
and  the  board  that  such  claim,  made  more  than  two  years  after  the  acci- 
dent, was  barred  by  section  15,  pt.  2,  of  the  act  (section  5445,  C.  L.  1915). 
The  Industrial  Accident  Board  awarded  compensation,  and  this  writ  was 
allowed. 

The  defendant  is  correct  in  its  contention.  This  court  has  fully  con- 
sidered and  determined  this  question,  holding  as  contended  by  defendant 
in  the  following  cases :  Cooke  v.  Holland  Furnace  Co.,  200  Mich.  192, 
166  N.  W.  1013;  Kalkucki  v.  American  Car  &  Foundry  Co.,  200  Mich. 
604.  166  N.  W.  1011;  Dane  v.  Mich.  United  Traction  Co.,  200  Mich.  612. 
166  N.  W.  1017;  Schild  v.  P.  M.  E.  Co.,  200  Mich.  614,  166  N.  W.  1018; 
Peterson  v.  Fisher  Body  Co.,  167  N.  W.  987.  It  is  due  the  board  to  state 
that  the  instant  ease  was  decided  by  it  prior  to  the  handing  down  of  the 
eases  cited. 

But  plaintiff 's  counsel  insisted  that  the  employer  had  full  knowledge  of 
the  accident  and  the  resultant  injury;  that  he  continued  in  its  employ 
under  its  observation;  and  that  he  is  required  under  the  act  to  do  no  more 
than  he  has  done.  It  is  undoubtedly  true  that  this  record  discloses  such 
knowledge  of  the  accident  and  injury  by  the  employer  as  to  justify,  and, 
in  fact,  require,  the  board  to  find  that  the  employer  had  notice  of  the 
injury.  But  the  section  above  cited  requires  not  only  notice  of  the  injury 
but  also  claim  for  compensation,  one  to  be  given  within  three  months  and 
the  other  to  be  made  within  six  months  after  the  occurrence  of  the  injury. 
We  have  recently  held  that  the  claim  for  compensation  must  be  an  un- 
equivocal one.  Baase  v.  Banner  Coal  Company,  167  N.  W.  954.  Upon 
this  record  there  is  no  evidence  that  such  a  claim  for  compensation  was 
made  until  February  3,   1917,  more  than  two  years  after  the  injury. 

The  award  must  be  vacated. ' ' 

In  Peterson  vs.  Fisher  Body  Company,  referred  to  above  and 
found  in  167  N.  W.  987,  the  case  is  very  similar  to  the  one  under 
consideration. 

The  claimant  sustained  an  injury  to  one  of  his  eyes  in  September, 

1912,  which  later  on  in  1917,  resulted  in  the  loss  of  sight  and  the 

removal  of  the  eye.    Notice  of  claim  for  compensation  was  not  given 

until  March,  1917,  and  it  was  claimed  that  inasmuch  as  the  loss  of 

sight  did  not  develop  until  within  the  six  months  of  the  giving  of 

notice,  that  the  notice  of  accident   and  presentation  of  the  claim 

for  compensation  were  within  time.    The  Industrial  Accident  Board 

allowed  the  claim,  but  in  vacating  and  setting  aside  the  award,  the 

court  said : 

"The  case  was  heard  by  the  board  before  this  court  decided  the  cases  of 
Cooke  v.  Holland  Furnace  Co.,  200  Mich.  192,  166  N.  W.  1013,  Kalucki  v. 
American  Car  &  Foundry  Co.,  200  Mich.  604,  166  N.  W.  1011,  Dan  v. 
Michigan  United  Traction  Co.,  200  Mich.  612,  166  N.  W.  1017,  and  Schild 
v.  P.  M.  B.  Co.,  200  Mich.  614,  166  X.  W.  1018.  Consistent  with  its  holding 
in  these  cases  the  board  held  that  the  six-month  period  given  the  employee 
to  make  claim  for  compensation  (section  5445,  C.  L.  1915)  did  not  begin 
to  run  until  the  employee  definitely  learned  that  he  had  lost  the  sight  of 
.  his  eye.  In  the  cases  cited  we  did  not  agree  with  the  construction  placed 
upon  this  section  of  the  act  by  the  board,  but  held  that,  while  the  words 
'accident'  and  'injury'  are  not  synonymous  the  accident  produced  the 
injury,  and  in  point  of  time  they  were  concurrent.  We  therefore  held  in 
each  of  the  cases  cited  that  a  claim  for  compensation,  made  by  the  em- 
ployee more  than  six  months  after  the  happening  of  the  accident,  was  not 
seasonably  made ;  that  the  statute  began  to  run  from  the  date  of  the  acci- 
dent, and  vacated  the  award.     The  present  case  is  ruled  by  these  cases." 
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However,  Section  17    (g)   must  also  be  complied  with.     The  fact 

of  an  accident  must  be  brought  to  the  notice  of  the  employer,  either 

by  actual  knowledge  of  it,  or  by  a  written  notice  served  on  him 

within  sixty  days  of  its  happening.     The  purpose  or  reason  of  this 

Section  is  evident.     An  injury  must  be  the  result  of  an  accident. 

The  employer  must  have  a  timely  notice  thereof  so  he  may  make 

an  investigation  of  the  facts,  to  learn  whether  or  not  it  is  covered 

by  the  Act.     A  timely  notice  is  necessary   to   prevent  fraudulent 

claims  of  injury,  and  that  proper  medical  attention  may  be  given. 

The  Courts  have  held  that  this  provision  must  be  literally  complied 

with. 

"Oral  notice  is  not  notice  of  an  accident  required  by  the  Act,  though 
employer  may  obtain  from  oral  notice  knowledge  of  injury,  it  is  not  neces- 
sarily  knowledge   within   the   statute. ' ' 

Re.  Simmons  vs.   Commonwealth  Shoe   &  Leather  Company,   103 

Atlantic  Rep.  68. 

' '  The  time  begins  to  run  when  actual  accident  happens  regardless  of 
when  the  extent  of  injuries  is  ascertained. ' ' 

Supreme  Court  of  Michigan,  Dane  vs.  Michigan  United  Traction 

Co.  166  N.  W.  Rep.  1017,  the  Court  said : 

"It  is  quite  evident,  in  enacting  this  section,  the  Legislature  had  in 
mind  the  desirability  in  fixing  some  limit  to  the  time  when  a  claim  could 
be  presented  and  passed  upon  by  the  commission.  The  language  employed 
to  effectuate  this  purpose,  when  read  in  connection  with  the  context,  is 
unambiguous  and  easily  understood.  It  means,  if  it  means  anything,  that 
the  time  shall  begin  to  run  from  the  day  the  accident  happens  and  the 
injury  is  incurred.  To  say  that  the  time  does  not  begin  to  run  until  the 
claimant  is  fully  advised  as  to  the  extent  of  the  injuries,  as  is  urged,  is  to 
import  something  into  the  section  which  is  not  there.  The  words  'after 
the  occurrence  of  the  same'  mean  the  same  and  are  substituted  for  the 
words  'after  the  happening  thereof,  occurring  in  the  preceding  sentence 
with  reference  to  giving  notice  of  the  injury.  If  one  means  the  day  the 
injury  occurred,  the  other  does.  It  would  hardly  be  contended  that  the 
30-day  provision  for  giving  notice  of  the  injury  did  not  commence  to  run 
until  some  time  in  the  future,  when  the  injured  party  discovered  the  ex- 
tent of  his  injuries.  The  language  employed  is  not  susceptible  of  such  a 
construction ;  neither  is  it  a  reasonable  one,  if  we  keep  in  mind  what  the 
Legislature  was  attempting  to  accomplish  by  inserting  this  particular 
section.  The  construction  which  the  section  should  receive  is  that  the 
time  commences  to  run  from  the  day  the  accident  causes  the  injury.  This 
construction  is  in  keeping  with  the  evident  intent  of  the  Legislature  to 
create  a  statute  of  limitations,  and  thereby  fix  a  time  when  employers 
could  feel  certain  that  their  liability  in  any  particular  case  had   ended." 

The  Board  would  not  be  justified  in  giving  Section  16  (g)  a 
construction  not  warranted  by  its  specific  wording,  or  reasonable 
inferences  deduced  therefrom.  There  is  some  logic  and  reason  in 
holding  that  the  making  of  claim  for  compensation  may  be  deferred 
until  the  injury  becomes  manifest,  but  an  injury  so  slight  that  the 
employee  hardly  noticed  it  and  continued  his  work  for  a  long  period 
of  time  without   giving  notice,  certainly  is  prejudicial  to  the  em- 
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ployer.  He  cannot  tell  and  in  many  cases  no  one  can  tell  whether 
the  alleged  accident  is  the  cause  of  the  injury  or  not.  It  is  evi- 
dently partly  to  avoid  a  complication  such  as  this  that  a  definite 
time  is  stated  in  the  Act  in  which  a  notice  of  the  accident  must  be 
given. 

The  witnesses  giving  testimony  at  the  hearing  in  this  case  were 
the  claimant,  James  W.  Noland,  Frank  Bowen,  and  A.  I.  Thurston. 
Mr.  Noland  relates  the  circumstances  of  the  accident  and  gives  its 
occurrence  at  somewhere  near  November  25,  1915.  He  suffered  no 
inconvenience  at  the  time,  kept  on  working  and  did  not  notify  his 
employer  or  any  of  its  officers.  He  is  unable  to  fix  dates  clearly 
in  his  mind  or  even  approximate  them.  He  states  that  a  short  time 
after  that,  when  he  was  up  during  the  night  with  his  child,  he 
bumped  his  face  against  the  door  and  thereafter  while  at  work  he 
struck  his  head  against  a  weight  and  finally  he  discovered  that  there 
was  something  wrong  with  his-  eye  and  consulted  Dr.  Smith.  Dr. 
Smith's  report  on  file  and  quoted  at  length  above,  fixed  this  date 
as  February  4th,  1916.  This  was  less  than  three  months  after  the 
alleged  injury  and  it  will  be  noted  that  the  doctor  told  him  at  that 
time  that  he  was  blind  in  one  eye  and  that  his  injury  was  permanent. 
He  afterwards  consulted  Dr.  Kelly  and  does  not  give  the  date  and 
afterwards  saw  Mr.  Richmond,  treasurer  of  the  company,  on  the 
train  and  mentioned  to  him  something  about  the  accident.  It  ap- 
pears that  Mr.  Richmond  has  since  died  and  of  course  no  testimony 
was  available  from  him.  Mr.  Noland,  as  related  by  himself,  again 
saw  Dr.  Kelly  who  recommended  him  to  see  Dr.  Worth.  Dr.  Worth 
after  examining  his  eye  told  him  that  it  was  practically  gone ;  that 
all  he  could  do  for  him  was  to  treat  it,  but  if  it  bothered  him  to  go 
to  a  specialist  and  have  it  taken  out.  He  then  returned  home  and 
went  to  work  on  his  ranch.  This  appears  to  have  been  in  Decem- 
ber, 1916.  From  February  4th,  1916,  to  the  latter  part  of  December, 
1916,  a  period  of  ten  months  or  more,  Mr.  Noland  was  blind  in  this 
eye  and  had  recalled  in  his  own  mind  the  circumstances  of  the  in- 
jury, but  neither  gave  notice  of  the  accident  to  the  employer,  nor 
filed  claim  for  compensation  during  all  this  time. 

He  admits  under  cross  examination  that  Dr.  Smith  told  him  that 
he  should  go  and  consult  a  specialist.  He  did  go  to  see  Dr.  Copen- 
haver  a  little  while  after  that,  but  from  his  testimony  Dr.  Copen- 
haver  did  not  treat  his  eye  or  advise  him  in  regard  thereto.  Mr. 
Noland  frankly  admits  that  he  was  not  thinking  of  compensation, 
that  his  whole  interest  was  in  the  recovery  of  his  sight  and  not 
until  after  his  eye  had  been  enucleated,  or  he  was  totally  blind,  did 


BOARD   DECISIONS  273 

it  occur  to  him  that  he  could  obtain  compensation  for  the  loss  there- 
of. The  employers,  through  its  managers,  have  made  affidavits 
stating  that  they  had  no  knowledge  whatever  of  the  injury  and  there 
is  no  evidence  showing  that  a  written  notice  was  served  on  them 
within  three  months  or  within  a  year  for  that  matter. 

Mr.  Frank  R.  Bowen  testified  that  he  was  employed  by  the  Inter- 
mountain  Milling  Company  in  November,  1915,  and  that  on  or  before 
the  night  of  November  25th  he  noticed  a  small  bump  on  Mr.  Noland's 
head  and  asked  him  what  was  the  matter.  Mr.  Noland  told  him 
that  he  had  been  hit  by  a  pulley.  He  did  not  remember  whether 
Mr.  Noland  wore  a  bandage  around  his  head  but  thought  not. 
Mr.  Bowen  had  made  an  affidavit  heretofore  in  which  he  states 
that  Mr.  Noland's  head  was  tied  up  for  a  short  time.  He  says  in 
his  direct  examination  that  there  was  no  indication  of  a  serious 
bruise,  more  of  a  scratch  along  close  to  his  eye.  The  testimony  of 
this  witness  goes  to  substantiate  the  fact  that  Mr.  Noland  probably 
received  an  injury  in  the  manner  he  states  and  has  no  further 
effect.  He  had  no  knowledge  of  any  notice  being  given  to  the 
employer  nor  that  the  matter  was  generally  talked  about  in  the  mill. 

Mr.  Thurston  was  the  head  miller  in  November,  1915.  He  was 
time  keeper  as  well  and  his  records  show  that  Mr.  Noland  was  not 
on  duty  the  night  of  November  25th.  This,  however,  has  very  little 
bearing  upon  the  case,  as  it  can  be  admitted  that  Mr.  Noland  did 
receive  some  kind  of  an  injury  to  the  side  of  his  head  as  the  result 
of  being  struck  with  the  pulley.  Mr.  Thurston  denied  that  any 
notice  came  to  him  directly  or  indirectly  and  that  the  first  notice 
they  had  was  when  the  claim  was  filed  in  December,  1916.  He 
states  that  Mr.  Noland  was  practically  working  for  him  and  that 
no  notice  of  the  accident  was  brought  to  his  attention.  He  gave 
other  testimony  regarding  trouble  Mr.  Noland  had  with  his  eye, 
before  the  alleged  injury,  which  testimony  was,  on  the  argument 
of  counsel  withdrawn  from  the  record  and  is  therefore  not  con- 
sidered. 

From  the  testimony  given  at  the  hearing,  from  the  various  affi- 
davits on  file,  giving  Sections  16  (g)  and  10  (a)  the  most  possible 
liberal  construction,  Mr.  Noland  unquestionably  neglected  to  comply 
with  the  provisions  of  the  Compensation  Act,  and  has  certainly 
forfeited  any  possible  right  he  might  have  had  as  resulting  from 
his  injury  by  such  neglect.  All  the  testimony  goes  to  show  that 
he  had  a  full  knowledge  that  the  sight  of  his  eye  was  practically 
gone  within  three  months  from  the  date  of  the  injury  and  that 
there  was  no  improvement  in  his  condition  within  the  six  months' 
period   allowed   for  filing  a  claim.     It   is   impossible  from   the   evi- 
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dence  to  say  that  the  injury  he  received  on  November  25th  was 
the  cause  of  the  loss  of  his  eye.  If  it  was,  this  has  not  been  proven. 
Dr.  Worth,  an  undoubted  specialist  of  authority,  has  said  that  the 
condition  of  his  eye  was  probably  the  result  of  a  traumatic  injury. 
The  Board  in  its  experience  with  eye  cases  has  found  that  a  de- 
tachment of  the  retina,  producing  blindness,  has  occurred  without 
being  attributable  to  any  traumatism  or  accidental  injury.  How- 
ever, there  is  no  necessity  for  entering  into  an  investigation  of  the 
causes  which  produce  a  detached  retina,  inasmuch  as  the  absence 
of  the  proper  notice  and  of  the  filing  of  the  claim  for  compensa- 
tion within  reasonable  statutory  limits  has  placed  the  claim  out- 
side the  Compensation  Act. 

The  Board  finds  that  the  facts  shown  by  the  testimony  are  sub- 
stantially as  follows :  No  actual  notice  of  an  accidental  injury  to 
claimant  was  within  the  knowledge  of  his  employer,  nor  was  a 
notice  of  such  accident  and  injury  served  on  him  within  sixty  days 
from  the  date  of  said  injury,  either  by  the  claimant  or  someone 
in  his  behalf;  that  no  claim  for  compensation  was  made  by  claim- 
ant within  six  months  from  the  date  of  accident,  or  within  six 
months  after  the  injury  became  apparent;  that  it  has  not  been 
shown  that  said  accident  was  the  proximate  cause  of  said  injury. 

Therefore,  the  claim  of  James  W.  Noland  for  compensation  for 
the  loss  of  his  eye  is  denied  and  the  claim  dismissed. 

Done  at  Helena,  Montana,  this  21st  day  of  September,  A.  D.  1919. 


FRED  FLETCHER,  Claimant,  vs.  EUREKA  LUMBER  COMPANY, 

Employer. 

CLAIM  736-A-4 

Compensation  Payment  Double  Injury. 

HELD,  that  the  claimant  was  entitled  to  140  weeks'  compensation  for  the  loss 
of  a  leg  by  amputation  between  the  knee  and  ankle  and  that  he  was  entitled  in 
addition  thereto  to  compensation  during  his  period  of  temporary  total  disability 
resultant  from  the  fractured  scapula,  which  period  was  estimated  as  twelve  weeks. 

On  January  3,  1919,  the  claimant  met  with  an  accident  which 
resulted  in  a  crushing  injury  to  his  left  foot  and  ankle  and  a  frac- 
ture of  the  left  scapula.  Amputation  of  the  foot  at  the  ankle  was 
necessary.  In  a  series  of  letters  but  without  making  a  formal  de- 
cision, the  Board  laid  down  the  principle  that  the  claimant  was 
entitled  to  compensation  for  each  injury. 

Helena,   Montana,  January  24,   1920. 
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JOHN  L.  VIGURS,  Claimant,  vs.  BUTTE  &  SUPERIOR  MINING 

COMPANY,  Employer. 

CLAIM  261-A-5 
Hand  Amputation  Between  Joints. 

HELD,  that  for  loss  by  amputation  between  joints  of  the  hand,  as  set  forth 
in  the  table  of  specific  indemnities,  a  claimant  is  entitled  to  compensation  pay- 
ment for  loss  up  to  the  first  specified  joint  above  the  point  of  amputation. 

JOHN  L.  VIGURS,  an  employee  of  the  Butte  &  Superior  Mining 
Company,  was  operating  a  framing  machine  on  October  2,  1919. 
His  hand  was  caught  in  the  revolving  knives  of  the  machine  and 
cut  off  about  the  middle  of  the  metacarpal  bones  and  half  way  be- 
tween the  base  of  the  thumb  and  the  proximal  joints  of  the  fingers. 
The  thumb  was  uninjured. 

The  employing  company  requested  that  the  Board  designate  the 
number  of  weeks  compensation  payable  as  specific  indemnity  for 
the  loss  of  a  part  of  the  hand.  The  Board  estimated  the  payment 
on  the  basis  of  loss  of  hand  at  the  wrist,  which  calls  for  150  weeks' 
compensation,  less  the  value  of  a  thumb,  which  is  60  weeks, 
leaving  a  net  settlement  of  90  weeks,  on  the  basis  that  a  claimant 
who  has  suffered  amputation  between  joints  specified  in  the  sched- 
ule of  payment  for  specific  disability  is  entitled  to  payment  above 
the  point  of  amputation.  The  employing  company  made  settle- 
ment on  this  basis  without  protest. 

Helena,  Montana,  February  6,  1920. 


Re:     Petition  of  BESSIE   AVATER,   Guardian   of  Daniel  Willis,   a 
minor  claimant  under  the  Workmen's  Compensation  Law. 

HELD,  that  the  Compensation  Law  does  not  intend  that  lump  sums  shall  be 
granted  in  other  than  exceptional  cases. 

This  petition  asks  for  the  payment  of  the  balance  of  compensa- 
tion due  claimant  to  be  paid  in  a  lump  sum. 

Martha  Willis  was  the  wife  of  W.  A.  Willis,  deceased,  an  em- 
ployee of  the  Pilot  Butte  Mining  Company,  whose  insurer  was  the 
Aetna  Life  Insurance  Company,  under  Plan  Two  of  the  Compensa- 
tion   Law. 

The  deceased,  W.  A.  Willis,  met  his  death  on  March  20,  1916. 
and  the  payment  of  compensation  was  resisted  by  the  employer  and 
his  insurer.  The  Board  ordered  compensation  paid  and  the  case 
was  taken  into  the  courts  and  in  the  Supreme  Court  the  decision 
of  the  Board  was  sustained. 

The  insurer  thereupon  made  settlement  with  the  widow  up  to 
and  including  the   20th  day  of  August,   1918,   on  which  date   she 
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had  re-married.  There  is  a  child,  Daniel  Willis,  five  years  of  age, 
who  is  entitled  to  receive  for  his  benefit  the  balance  of  the  compen- 
sation which  would  have  been  due  the  mother  had  she  not  re- 
married. 

Mrs.  Willis  was  paid  $1,536.46,  which  included  interest  at  the 
rate  of  8%  on  the  back  payments.  The  child  was  paid  $1,023,  its 
share  of  compensation  from  the  date  of  re-marriage  of  the  mother 
to  June   14,   1920,   including  interest  at   8%. 

The  petition  asks  that  the  balance  of  the  compensation  to  the 
child  be  paid  in  a  lump  sum,  giving  as  a  reason  that  the  Guardian 
may  invest  this  money,  and  that  thereby  it  will  be  of  greater 
benefit  than  the  loss  incurred  through  discounting  it  at  the  rate  of 
5%,  as  provided  by  the  Act,  where  lump  sums  are  made. 

The  insurer,  through  its  attorney,  W.  S.  Rynerson,  objects  to 
the  payment  of  a  lump  sum,  giving  as  his  reason  a  number  of  state- 
ments which  are  summed  up  in  the  last  paragraph,  to-wit : — 

"That  the  granting  of  said  petition  would  be  unfair  and  unjust  for 
the  reason  that  the  monthly  payments  will  continue  until  the  fourth  day 
of  December,  1923,  and  in  the  event  of  the  death  of  the  minor  claimant, 
prior  to  the  expiration  of  said  period,  the  compensation  payments  would 
cease,  and  the  insurance  company  would  have  discharged  its  obligation  at 
less  cost  than  in  the  event  of  a  lump  sum  settlement. ' ' 

The  Board  sees  no  merit  whatever  in  this  contention,  and  would 
not  hesitate  to  grant  the  petition  were  this  the  only  objection.  The 
child  is  only  five  years  of  age,  and  its  death  within  the  next  three 
years  is  too  remote  a  contingency  to  take  into  consideration.  The 
Board,  however,  must  look  to  the  petition  itself  for  the  actual 
reasons  for  either  rejecting  or  granting  the  petition.  If  these 
reasons  are  grounded  in  what  is  assumed  to  be  the  intent  and 
spirit  of  the  Compensation  Law,  then  the  petition  should  be 
granted.     Otherwise,  it  should  be   rejected. 

It  is  not  questioned  that  the  regular  and  orderly  method  of  com- 
pensation payments  is  found  in  those  provisions  of  the  law,  provid- 
ing for  monthly  payments.  Were  it  otherwise,  the  discretion 
vested  in  the  Board  by  Section  16  (o)  of  the  Act,  would  not  have 
been  there ;  rather  would  this  discretion  have  been  given  to  the 
claimant.  It  is  left  to  the  discretion,  or  judgment,  of  the  Board, 
however,  and  it  must  be  conclusively  assumed  that  the  granting 
of  a  lump  sum  is  an  exception  to  the   general  rule. 

The  Board  has  heretofore  adopted  the  practice  of  granting  peti- 
tions for  lump  sum  settlements  only  where  the  facts  in  the  case 
were  such  that  monthly  payments  would  fail  to  meet  the  necessary 
and  actual  conditions.  These  conditions  had  reference  to  the  neces- 
sities of  living,  such  as  sustenance  and  shelter,  the  existence  of 
debts  that  should  be  paid,  the  opportunity  of  a  widow,  or  perma- 
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nently  crippled  man  to  invest  such  lump  sum  in  a  business  that 
would  provide  a  permanent  support.  This,  in  view  of  the  fact  that 
monthly  payments  have  a  time  limit  and  it  were  wiser,  more 
humane  and  business-like  that  the  claimant  should  have  a  perma- 
nent means  of  living,  rather  than  receive  a  bare  support  for  a  fixed 
period,  and  after  the  expiration  of  this  time  become  a  beggar  or  be 
supported  by  the  commonwealth.  If  these  reasons  have  not  justi- 
fied the  Board  in  granting  lump  sum  settlements,  then  it  has 
erred,  where  it  has  done  so,  and  also  abused  the  discretion  imposed 
on  it  by  the  Act. 

On  the  other  hand,  no  investment  for  pure  profit,  such  as  placing 
money  on  interest,  or  engaging  in  speculation,  has  ever  appealed 
to  the  Board  as  a  justification  for  granting  lump  sums.  This  is 
not  its  purpose.  Inasmuch  as  there  is  a  discretion  to  be  used  by 
the  Board  in  the  exercise  of  its  authority  to  grant  lump  sums,  it 
must  be  presumed  that  this  authority  is  not  intended  to  abolish  the 
general  provision  for  monthly  payments.  It  follows,  this  discretion 
must  be  a  sound,  reasonable,  and  of  course  equitable  discretion,  one 
preserving  the  letter  of  the  Law  at  the  same  time  giving  free  scope 
to   its  spirit. 

In  applying  the  foregoing  principles  upon  which  the  Board  has 
consistently  granted  or  refused  lump  sum  settlements  to  the  present 
case,  it  finds  that  the  only  reason  advanced  is  that  the  money 
could  be  invested  at  a  rate  of  interest  which  would  amount  to  a 
larger  sum  at  the  expiration  of  the  final  monthly  payment,  than 
the  loss  which  would  accrue  were  the  monthly  payments  dis- 
counted. This  of  itself,  does  not  appear  to  the  Board  to  be  a  suf- 
ficient   reason    for    granting    the    petition. 

THEREFORE,  having  duly  considered  the  arguments  for  and 
against  the  granting  of  this  petition,  and  having  found  that  the 
necessity  usually  existing  where  lump  sum  petitions  are  granted 
does  not  exist  in  this  case,  the  Board  respectfully  declines  to  make 
such  an  order.     The  matter  is,  therefore,  dismissed. 

By  order  of  the  Industrial  Accident  Board. 

Helena,  Montana,  August  1,  1920. 
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T.  W.  CLAYTON,   Claimant,  vs.   ANACONDA  COPPER  MINING 
COMPANY,  Employer. 

CLAIM  347-A-5 

Lump  Sum  for  Estimated  Disability. 

HELD,  that  an  employer  cannot  be  obliged  to  make  a  lump  sum  settlement 
for  an  estimated  period  of  disability,  when  the  exact  amount  of  such  disability 
and  its  duration  cannot  be  determined. 

T.  W.  Clayton,  while  in  the  employ  of  the  Anaconda  Copper 
Mining  Company,  on  September  24,  1919,  fell  from  a  platform  to 
the  ground,  a  distance  of  about  seven  feet,  and  fractured  his  left 
patella  and  right  humerus.  The  employee  was  taken  to  the  Com- 
pany hospital  but  apparently  did  not  follow  the  instructions  of  the 
attending  physicians  and  did  not  make  a  proper  recovery.  A  num- 
ber of  doctors  were  called  into  the  case  and  several  operations  per- 
formed. 

Five  or  six  months  following  the  injury,  the  claimant  made  peti- 
tion for  a  final  lump  sum  settlement  of  compensation,  the  amount 
of  such  compensation  to  be  based  on  an  estimate  of  the  length  of 
disability.  The  doctors  were  unable  to  agree  as  to  the  amount  of 
disability,  as  to  whether  further  operative  treatment  would  re- 
duce such  disability  and  as  to  whether  the  disability  was  perma- 
nent and,  if  so,  the  probable  duration  thereof.  The  employing 
company  protested  lump  sum  settlement  on  the  ground  that  an 
equitable  settlement  could  not  be  made  unless  the  amount  of  dis- 
ability and  the  duration  thereof  could  be  fixed.  Voluminous  cor- 
respondence relative  to  the  matter  passed  between  the  Board,  the 
attending  physicians,  the  employing  company  and  the  claimant. 
No  formal  decision  was  handed  down  in  the  case  but  on  October 
19,  1920,  after  having  considered  the  case  from  every  possible 
angle  and  after  having  obtained  all  possible  expert  advice,  the 
Board  ruled  that  it  could  not  compel  the  payment  of  any  lump 
sum,  the  amount  to  be  based  on  an  estimate  of  length  of  dis- 
ability, and  denied  the  claimant's  petition. 

Helena,  Montana,  October  19,  1920. 


GEORGE    "WALKER,    Claimant,    vs.    ROUNDUP    COAL    MINING 
COMPANY,  Employer. 

CLAIM  66-A-6 
Special  Fee  for  Hernia  Operation. 

HELD,  that  where  an  employee  is  under  hospital  contract,  the  employer  is  not 
liable  for  the  payment  of  a  fifty  dollar  fee  on  account  of  a  hernia  operation. 

George    Walker    suffered    a    hernia    on    March    1st,    1920,    while 

in  the   employ  of  the   Roundup  Coal  Mining   Company.     The   em- 
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ployees  of  the  Company  were  working  under  a  hospital  contract 
with  Doctor  Pigot  of  Roundup,  who  treated  the  injured  employee 
and  later  consented  that  the  employee  go  to  Rochester  for  the  pur- 
pose of  an  operation.  The  operation  was  performed  in  Rochester 
and  the  employee  then  entered  claim  for  $50.00  special  operating 
fee  contending  that  the  employing  company  were  liable  to  pay 
such  fee  under  the  provisions  of  Section  16  (j)  of  the  Act. 
The  Board,  in  an  informal  decision,  said : 

"The  Board  has  always  construed  this  Section  (16j)  as  providing  for 
additional  services  to  the  physician  who  performs  the  operation  to  that 
provided  under  Section  16  (f).  You  will  please  note  that  this  section 
provides  for  medical  and  hospital  services  in  an  amount  not  exceeding 
fifty  dollars.  Section  14  (a)  provides  that  the  provisions  of  Section 
16  (f)  may  be  waived  by  the  employer  and  workmen  by  entering  into 
mutual  contracts  or  agreements  providing  for  such  benefits.  Section 
14  (b)  makes  provision  for  such  hospital  contracts  and  says  that  they 
must  provide  for  medical,  hospital  and  surgical  attendance  for  sickness 
as  well  as  for  injuries  received  arising  out  of  and  in  course  of  the  em- 
ployment. 

"The  difference,  as  far  as  the  Board  sees  it,  is  that  Section  16  (f), 
being  waived  through  the  establishing  of  a  hospital  contract,  then  all 
surgical,  medical  and  hospital  treatment  is  furnished  the  employee  free  of 
charge  under  the  hospital  contract.  No  such  contract,  hospital  or  doctor 
has  ever  made  claim  for  a  special  operating  fee  of  fifty  dollars  in  hernia 
cases.  There  are  hundreds  of  these  cases  in  the  Butte  hospitals  and  opera- 
tions are  always  performed  under  the  contract  existing  between  the  em- 
ployee and  employer  on  the  one  hand  and  the  hospital  on  the  other. ' ' 

The  Board  held  that  the  employing  company  is  under  no  legal 

liability  to  pay  the  special  fifty  dollar  operating  fee. 

Helena,  Montana,  December  6,  1920. 


JAMES  HISCOX,  Claimant,  vs.  LIBBY  LUMBER  COMPANY,  Em- 
ployer. 

CLAIM   698-A-4— HISCOX 
Compensation  Liability  for  Second  Amputation. 

HELD,  that  claimant  was  entitled  to  ten  weeks  additional  compensation,  dif- 
ference in  specific  payment  between  loss  by  amputation  below  the  knee  and  above 
the  knee. 

HELD,  that  claimant  was  not  entitled  to  reimbursement  for  medical  care  at 
the  second  hospital  since  he  had  gone  there  on  his  own  initiative  and  without  the 
consent   of  the   employing   company   or  the   Board. 

While  the  decision  of  the  Board  added  but  ten  weeks'  compensation  or  $100.00 
to  the  liability  of  the  employing  company,  the  company,  on  the  Board's  recom- 
mendation and  at  its  request,  gave  the  claimant  $400.00  in  addition  as  a  gratuity. 

James  Hiscox,  an  employee  of  the  Libby  Lumber  Company, 
was  accidentally  injured  on  December  27,  1918.  The  injury  neces- 
sitated amputation  of  his  right  leg  between  the  knee  and  ankle. 

The    employing    company    accepted    the    claim    for    compensation 
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and  made  payment  for  three  weeks  at  $10.00  per  week,  or  an 
aggregate  of  $30.00.  whereupon  the  claimant  petitioned  for  a  final 
lump  sum  for  loss  of  leg  by  amputation  between  the  knee  and 
ankle,  which  petition  was  granted  by  the  Board  and  the  payment 
of  $1,286.00  ordered  and  made  in  final  settlement.  Order  directing 
such  settlement  was  issued  February  24,  1919. 

At  the  time  of  injury,  the  claimant  was  under  a  hospital  contract 
and  remained  in  the  company  hospital  until  March  29,  1920.  The 
stump  of  the  amputated  leg  failed  to  heal,  and  without  the  permis- 
sion of  the  employer  or  the  Board,  claimant  left  the  hospital  and 
went  to  another  hospital  of  his  own  choice.  In  the  second  hospital, 
several  additional  operations  were  performed  and  the  leg  was  twice 
amputated,    the   second   time   between   the   knee   and   hip. 

Claimant  petitioned  for  additional  compensation  and  for  the  cost 
of  his  medical  treatment  at  the  second  hospital.  No  formal  deci- 
sion was  rendered  in  the  matter  but  in  a  series  of  letters,  the 
Board  held  as  above  quoted. 

Helena,  Montana,  December  20,  1920. 


JOHN  WILLIAM  KUITTINEN  and  BRIITTA  KUITTINEN,  Claim- 
ants, vs.  BUTTE  &  SUPERIOR  MINING  COMPANY,  Employer 
and  Defendant. 

CLAIM   27-A-6 

Major  Dependency. 

HELD,  that  a  father  and  mother  of  a  deceased  minor  son  cannot  qualify  as 
major  dependents,  when  it  is  shown  that  the  earnings  of  the  father  have  been 
sufficient  to  support  the  family  in  a  station  in  life  at  or  above  the  station  en- 
joyed by  other  families  living  by  the  same  occupation,  even  though  the  minor  son 
did  make  more  or  less  contribution  to  his  father  and  mother  and  that  such  con- 
tribution was   in  substantial  amount. 

Stipulation 

It  is  hereby  stipulated  and  agreed  by  and  between  John  William 
Kuittinen  and  Briitta  Kuittinen,  the  above  named  claimants  and 
plaintiffs,  through  their  Attorneys,  Charles  E.  O'Neill  and  Clarence 
Hanley,  and  the  Butte  &  Superior  Mining  Company,  through  its 
Attorneys,  Kremer,  Sanders  &  Kremer,  that  the  above  entitled 
matter  may  be  tried  by  the  Industrial  Accident  Board  upon  the 
following  agreed  state  of  facts : 

That  the  plaintiffs  and  claimants,  John  William  Kuittinen  and 
Briitta  Kuittinen  are  the  father  and  mother,  respectively,  of  the 
deceased  William  Kuittinen;  that  their  son,  William  Kuittinen,  met 
his  death  as  a  result  of  an  accident  on  the  22nd  day  of  May,  1920, 
while  in  the  employ  of  the  Butte  &  Superior  Mining  Company,  at 
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the  Black  Rock  mine ;  that  the  accident  arose  out  of  and  in  the 
course  of  his  employment  and  occupation ;  that  at  the  time  of  the 
accident  the  said  defendant  company  was  operating  under  Plan 
Number  One  of  the  Workmen's  Compensation  Act;  that  the  de- 
ceased was  unmarried  and  that  there  are  no  beneficiaries ;  that 
the  claimants  and  plaintiffs  herein  are  residents  in  and  citizens  of 
the  United   States  of  America. 

Dated  this  24th  day  of  November,  1920. 

CHARLES  E.  O'NEILL, 
CLARENCE  HANLEYr 

Attorneys  for  Claimant,  Plaintiffs. 
KREMER,    SANDERS    &    KREMER, 

Attorneys  for  Defendant. 

Statement  of  Case  Re :  Undisputed  Facts 
The  undisputed  testimony,  statements,  affidavits  and  reports 
•submitted  in  the  case  disclosed  that  the  decedent,  William  Kuit- 
tinen,  suffered  accidental  death  arising  out  of  and  in  the  course  of 
his  employment  with  the  Butte  &  Superior  Mining  Company  on 
May  22nd,  1920;  that  the  decedent  was  the  unmarried  son  of  John 
William  Kuittinen  and  Briitta  Kuittinen,  his  wife ;  that  the  de- 
cedent was  21  years  of  age  at  the  time  of  his  accidental  death;  that 
the  decedent  lived  with  his  father  and  mother,  making  their  abode 
his  home  at  the  time  of  his  accidental  death;  that  the  decedent  and 
the  employing  company  at  the  time  of  the  accident  were  operating 
under  Plan  Number  One  of  the  Workmen's  Compensation  Act;  that 
there  was  no  beneficiary  in  the  case ;  that  the  father  and  mother 
of  the  deceased  have  complied  with  the  provisions  of  the  Work- 
men's Compensation  Law  as  to  the  time  of  filing  claim  for  compen- 
sation as  major  dependents:  that  all  proceedings  in  the  case  have 
been  in  accordance  with  the  provisions  of  the  law  and  the  rules  of 
the  Board ;  that  the  claimants,  John  William  Kuittinen  and  Briitta 
Kuittinen,  are  the  father  and  mother,  respectively,  of  the  decedent, 
William  Kuittinen ;  that  the  claimant,  John  William  Kuittinen,  is 
54  years  of  age ;  that  the  claimant,  Briitta  Kuittinen,  is  40  years  of 
age ;  that  the  claimants  and  the  decedent  at  the  time  of  the  injury 
were  residents  of  Butte  and  citizens  of  the  United  States;  that  the 
claimant,  John  William  Kuittinen,  is  an  experienced  miner  earn- 
ing full  wages  when  working  at  his  occupation;  that  the  claimant, 
Briitta  Kuittinen,  is  a  healthy  able-bodied  woman,  apparently  a' 
thoroughly  adapted  miner's  wife;  that  the  family  of  John  William 
Kuittinen  and  Briitta  Kuittinen,  his  wife,  claimants  in  the  case, 
consists  of  a  boy  10  years  of  age  and  a  girl  12  years  of  age  living 
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at  home ;  that  the  claimant,  John  William  Knittinen,  has  been  a 
resident  of  the  United  States  for  19  years  and  a  citizen  thereof  for 
14  years;  that  he  has  followed  the  occupation  of  miner  during  the 
greater  part  of  his  residence  in  this  country ;  that  the  claimant, 
Briitta  Kuittinen,  is  a  miner's  wife  occupying  that  station;  that  the 
status  and  standing  of  the  family  has  been  and  is  that  of  the 
ordinary  miner 's  family,  resident  in  the  mining  district  of  Butte ; 
that  the  station  in  life  of  both  claimants  is  that  of  a  quartz  miner 
and  a  quartz  miner's  wife;  that  the  station  in  life  of  the  minor 
children  has  been  and  is  that  of  children  of  a  miner  residing  at 
home ;  that  the  station  in  life  of  the  deceased  William  Kuittinen 
was  that  of  a  quartz  miner;  that  the  holding  of  a  hearing  in  the 
case  in  the  City  of  Butte  on  November  24th,  1920,  was  acceptable 
and  agreeable  to  all  parties  in  interest. 

Contention  of  Claimants 
That  John  William  Kuittinen  and  Briitta  Kuittinen,  surviving 
parents  of  William  Kuittinen,  are  major  dependents  of  their  de- 
ceased son;  that  the  said  deceased  for  four  years  prior  to  the  time 
of  his  death,  May  22nd,  1920,  contributed  to  the  support  of  the 
claimants  for  the  ordinary  necessaries  of  life;  that  said  contribu- 
tions for  the  support  of  claimants  averaged  about  seventy-five  dol- 
lars ($75.00)  per  month;  that  at  the  time  of  the  accidental  death 
of  the  son  that  claimants  were  receiving  support  from  no  one  other 
than  that  contributed  by  their  own  efforts ;  that  claimants  were  not 
possessed  of  any  other  income  or  means  of  support  other  than  the 
earnings  resulting  from  their  own  labors  supplemented  by  the  con- 
tributions of  their  deceased  son;  that  they  had  no  money  deposited 
in  a  bank  or  trust  company  or  owned  any  property  other  than  one 
building  lot  containing  three  small  dwelling  houses  in  the  City  of 
Butte,  only  partially  paid  for ;  that  the  contributions  of  the  de- 
ceased son  were  made  regularly  and  for  the  support  of  the  claim- 
ants ;  that  the  claimants  could  not  have  sustained  themselves  by 
their  own  efforts  in  their  ordinary  station  of  life  without  the  assist- 
ance rendered  by  the  deceased  son;  that  the  father  was  unable  to 
work  steadily  on  account  of  ill  health  due  to  having  suffered  an 
attack  of  pneumonia  twelve  years  prior  to  the  death  of  his  son,  and 
also  due  to  the  fact  of  having  suffered  a  hernia,  or  rupture,  eight 
years  prior  to  the  accident,  account  of  which  he  wears  a  truss. 

Contention  of  Employer 
That  the  employing  company,  the  Butte  &  Superior  Mining  Com- 
pany, denies  any  liability  for  or  on  account  of  the  death  of  the  said 
William  Kuittinen ;  that  it  denies  that  it  is  under  any  obligation  to 


BOARD   DECISIONS  283 

pay  compensation  therefor  to  the  claimants,  John  William  Kuittinen 
and  Briitta  Kuittinen;  that  the  claimant,  John  William  Kuittinen, 
father  of  the  deceased,  has  been  and  is  an  able-bodied  miner,  at  all 
times  earning  full  wages  when  working;  that  he  is  not  disabled 
account  the  attack  of  pneumonia  complained  of  as  having  occurred 
twelve  years  ago  or  of  the  rupture  he  suffered  eight  years  ago ;  that 
he  has  been  practically  steadily  employed  in  the  mines  of  Butte 
and  that  the  record  discloses  that  while  under  a  hospital  agree- 
ment for  which  service  he  has  paid  monthly  he  has  not  found  it 
necessary  to  consult  the  contract  physicians  or  go  to  the  hospital 
account  sickness  of  any  kind  during  the  past  several  years;  that 
on  account  of  his  proficiency  as  a  good  miner  he  is  at  all  times 
able  to  secure  work  at  the  highest  prevailing  rate  of  wages;  that 
for  the  year  preceding  his  son's  death  he  has  earned  considerable 
in  excess  of  going  wages  account  doing  contract  work  whereby  he 
has  received  standard  miner 's  wages  plus  a  considerable  bonus ; 
that  his  earnings  for  the  year  preceding  the  death  of  the  son  aver- 
aged over  $190.00  per  month ;  that  the  contributions  alleged  to 
have  been  made  by  the  son  were  voluntary  on  his  part;  that  the 
decedent  at  the  time  of  his  death  was  under  21  years  of  age  and 
that  if  his  wages  were  turned  over  to  his  father,  as  alleged,  it  was 
in  all  probability  his  legal  obligation  to  do  so ;  that  the  claimant, 
Briitta  Kuittinen,  mother  of  the  deceased,  is  a  strong  able-bodied 
woman  capable  of  earning  her  own  living  in  the  event  her  husband 
was  unable  to  support  her,  which  is  not  the  case;  that  as  the  father 
was  and  is  a  strong  able-bodied  miner  earning  in  excess  of  the 
average  miner's  wages  with  only  a  wife  and  two  children  to  sup- 
port that  there  could  be  no  necessity  for  contributions  account 
dependency  within  the  meaning  and  intent  of  the  Workmen's 
Compensation  Law;  that  the  wages  earned  by  the  father  were  at 
all  times  sufficient  to  maintain  himself,  wife  and  two  children  in 
their  customary  station  of  life ;  that  no  necessity  existed  for  con- 
tributions from  the  deceased  son  and  that  whatever  money  was 
given  the  claimants  by  the  deceased  was  in  the  nature  of  a  gratu- 
ity and  not  account  dependency. 

Question  Involved 

Major  dependent,  which  is  the  claim  alleged  by  John  William 

Kuittinen  and  Briitta  Kuittinen,  his  wife,  is  defined  in  Section  6  (m) 

of   the   Workmen's   Compensation  Act,    as   follows: 

"  'Major  dependent'  means  if  there  be  no  beneficiaries  as  defined  in 
Section  6  (1)  the  father  and  mother,  or  the  survivor  of  them,  if  actually 
dependent  to  any  extent  upon  the  decedent  at  the  time  of  his  injury." 

It  is  clearly  evident  that  Section  6  (m)  of  the  Law  requires  that 
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before  John  William  Knittinen  and  Briitta  Kuittinen,  his  wife,  can 
qualify  as  major  dependents  of  their  deceased  son,  William  Kuitti- 
nen, that  three  things  must  concur: 

First:     There  must  be  no  beneficiaries.      (See   Section  6    (1).) 
Second :     The  parents  must  have  been  actually  dependent  upon 
the  son.     (See  Section  6   (m).) 

Third :  This  dependency  must  have  existed  at  the  time  of  the 
injury.     (See  Section  12   (c).) 

Definition   of  Dependency 

The  provisions  of  Section  6  (m)  of  the  Montana  Workmen's 
Compensation  Law,  reading: — "if  actually  dependent  to  any  ex- 
tent upon  the  decedent" — and  also  the  provisions  of  Section  12  (c) 
reading: — "the  question  as  to  who  constitutes  a  beneficiary,  or  a 
major  or  minor  dependent,  shall  be  determined  as  of  the  date  of 
the  happening  of  the  accident" — is  substantially  the  language  used 
in  nearly  all  of  the  states  operating  under  a  Workmen's  Compensa- 
tion Law.  The  phrase  "if  actually  dependent  to  any  extent"  is 
practically  identical  with  the  working  of  the  compensation  statute 
in  the  states  of  Wisconsin,  Washington,  Rhode  Island,  Oregon, 
Ohio,  New  York,  New  Jersey,  Nevada,  Nebraska,  Michigan,  Con- 
necticut, Massachusetts  and  Iowa. 

The  Board  is  inclined  to  the  belief  that  this  provision  of  the  law 
found  in  Section  6  (m)  reading — "if  actually  dependent  to  any 
extent" — means  something  more  than  that  the  parents  may  have 
believed  or  thought  they  needed  support  in  some  particular  from 
the  son,  or  that  they  enjoyed  assistance  in  some  material  form  from 
the  decedent.  We  believe  that  the  provision  contemplates  that  at 
the  time  of  the  accidental  death  of  the  son  that  the  parents  must 
not  only  have  been  in  need  of  support  from  the  son  but  must 
have  been  actually  receiving  some  measure  of  support  from  him 
The  question  of  dependency,  under  statutes  of  the  character  of  the 
Montana  Law,  is  not  a  question  of  the  legal  liability  of  the  son  to 
support  the  parents,  but  a  question  of  fact  as  to  whether  the  son 
at  the  time  of  the  injury  was  actually  engaged  in  supporting  his 
parents  who  claim  that  they  were  dependent  upon  his  earnings. 
Not  only  is  it  necessary  that  the  contributions  were  being  made,  as 
alleged,  but  the  necessity  for  such  contributions  must  be  estab- 
lished. Where  there  are  no  beneficiaries  it  is  possible  for  the 
father  and  mother  to  be  dependent  if  it  is  shown  to  be  a  fact  that 
at  the  time  of  the  injury  they  were  depending  upon  their  son  for 
support  and  that  the  son  was  contributing  to  them  solely  for  the 
purpose  of  meeting  such  dependency.  Gratuities  or  voluntary  con- 
tributions  made   by   the   son  to   the   parents   do   not   establish   de- 
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pendency  as  contemplated  by  the  provisions  of  Section  6  (m)  of 
the  Act.  The  necessity  for  making  the  contributions  must  be  pro- 
nounced and  sufficient  to  justify  the  act  of  giving  for  the  sole 
purpose  of  making  it  possible  for  the  recipient  to  maintain  his  or 
her  station  in  life  without  recourse  to  charity.  Contributions  made 
only  for  the  purpose  of  improving  the  condition  of  the  recipient 
beyond  that  to  which  the  recipient  has  been  accustomed,  and  which 
represents  his  or  her  normal  and  accustomed  station  in  life,  does 
not  constitute  or  establish  dependency  within  the  meaning  of  the 
Compensation  Law.  The  matter  of  what  contributions  were  made 
by  the  decedent  to  his  father  and  mother  for  their  support  and 
assistance,  as  alleged,  is  of  secondary  importance  to  the  matter 
of  determining  whether  or  not  such  contributions,  as  are  alleged 
to  have  been  made,  were  for  the  actual,  necessary  assistance  and 
support  of  the  father  and  mother  in  the  event  that  they  were  not 
able  to  support  themselves  and  those  dependent  upon  them  by 
their  own  honest  efforts. 

Under  the  Montana  Law,  a  surviving  wife  or  husband  or  chil- 
dren under  the  age  of  sixteen  years  are  presumed  to  be  dependent 
and  no  proof  is  necessary  to  establish  that  fact  or  condition,  but 
in  the  case  of  a  major  dependent  consisting  of  a  father  or  mother, 
the  claim  of  actual  dependency  must  be  proved  and  established. 

Under  the  English  Law,  from  which  our  compensation  statutes 
were  originally  drawn,  even  the  wife  of  the  decedent  is  required 
to  prove  that  she  was  dependent  upon  the  husband.  While  it  is 
generally  recognized  that  it  is  the  duty  of  the  husband  to  support 
his  wife,  yet  even  in  that  connection  it  has  been  repeatedly  held 
that  dependency  is  a  question  of  fact  and  that  there  is  no  pre- 
sumption of  law  that  the  widow  is  dependent  upon  the  earnings  of 
the  husband  at  the  time  of  his  death.  This  contention  is  clearly 
set  forth  in  the  case  of  Polled  vs.  Great  Northern  Ry.  Company, 
5  B.  W.  C.  C.  620.  In  the  case  of  Dobbies  vs.  Egypt  and  L.  S.  S. 
Company,  6  B.  W.  C.  C.  348,  it  was  held  that: 

"Dependency  is  a  question  of  actual  fact,  and  that  actual  fact  is  not 
settled  by  a  consideration  of  the  legal  proposition  of  obligation,  of  either 
the  husband  to  the  wife  or  the  parent  to  the  child." 

The  rule  is  well  established  that  the  determination  of  who  may 
be  a  dependent  under  the  Montana  Compensation  Act  is  entirely  a 
question  of  fact  governed  solely  by  the  actual  conditions  existing 
in  each  individual  case.  There  is  no  assumption  as  to  the  depend- 
ency of  a  major  dependent.  That  condition  must  be  actually 
proven  to  exist  at  the  time  of  the  accident  and  death  of  the  de- 
cedent.    In  the  case  of  Willis  vs.  Pilot  Butte  Mining  Company,  de- 
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cided  by  the  Supreme  Court  of  Montana  on  May  8th,  1920,  and  re- 
ported in  58  Mont.  26  and  in  190  Pacific  124,  the  Court  says : 

"The  difficulty  in  this  and  kindred  cases  arises  from  the  fact  that  we 
must  determine  a  question  of  fact  rather  than  a  proposition  of  law.  No 
clear-cut  rule  is,  or  can  be  laid  down.  Each  case  must  be  decided  on  its 
own  facts  and  attendant  circumstances,  and  forms  no  precedent  for  future 
decisions. ' ' 

Further,  in  the  opinion  of  the  Honorable  Court  in  this  case,  we 

find  the  statement: 

' '  However,  certain  general  rules  will  aid  in  the  determination  of  the 
question. ' ' 

Dependency  Defined 

In  its  attempts  to  define  dependency  no  set  rule  has  been 
adopted  by  the  members  of  the  Board.  They  have  at  all  times  en- 
deavored to  interpret  the  dependency  provisions  of  the  law 
broadly  and  humanely.  In  the  case  in  hand,  the  parents  come 
within  the  definition  of  major  dependents  if  they  prove  actual  de- 
pendency for  the  accepted  necessaries  of  life  for  people  in  their 
station  of  life.  The  burden  of  proving  such  dependency  is  upon 
the  claimants,  and  they  must  establish  the  necessary  facts  by  pre- 
ponderance of  evidence.  Actual  dependency  is  a  question  of  fact 
and  not  a  question  of  law,  and  is  to  be  determined  from  the  facts 
existing  in  each  particular  case,  as  it  is  submitted  to  the  Board. 
The  necessity  for  the  contributions  is  as  vital  a  factor  in  proving 
dependency  as  the  fact  that  the  contributions  were  made. 

In  the  case  of  Morgan  vs.  Butte  Central  Mining  &  Milling  Com- 
pany, decided  December  13th,-  1920,  by  the  Supreme  Court  of  the 
State  of  Montana,  we  quote  from  the  syllabus  as  f ollows : 

Dependency — What  Not  Evidence  of : 

"Voluntary  contributions  made  by  a  workman  during  his  lifetime  to 
one  claiming  benefits  under  the  Workmen's  Compensation  Act,  as  a  minor 
dependent,   are   not   necessarily   evidence    of    dependency. ' ' 

Same — Dependency — How  Determined : 

' '  In  determining  whether  one  was  dependent  within  the  meaning  of  the 
Workmen's  Compensation  Act,  the  Industrial  Accident  Board  is  not  con- 
cerned with  problematical  future  conditions  but  only  with  the  condition 
of  the  claimant  (dependent)  at  the  time  of  the  injury  to  decedent  and 
for  a  reasonable  period  prior  thereto. ' ' 

In  determining  what  constitutes  a  major  dependent  in  the  in- 
stant case  under  the  provisions  of  the  Montana  Compensation  Law, 
it  is  well  to  note  that  the  first  five  sections  of  the  Act  deal  with 
the  organization  of  the  Board,  its  duties,  etc.,  while  Section  6  and 
sub-divisions  are  devoted  exclusively  to  the  definition  of  terms, 
while  the  remainder  of  the  sections,  making  up  Part  One  of  the 
Act,  deal. with  the  matter  of  compensation  for  accidental  injuries 
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and  providing  the  proper  application  of  the  fundamental  features 
of  the  Act.  Where  a  term  is  used  in  any  of  these  sections  its 
meaning  or  connection  must  be  referred  back  to  the  section  or  sub- 
division under  which  such  work  or  phrase  is  defined.  It  will  be 
noticed  that  in  some  instances  there  is  a  limitation  and  in  others 
what  might  be  termed  an  enlarging  provision,  with  such  explana- 
tion and  reference  as  are  necessary  to  make  the  Act  applicable, 
effective  and  responsive  for  the  purposes  sought  by  its  enactment. 
One  of  the  definite  purposes  of  the  Law  is  to  make  provision  for 
those  dependent  within  the  degree  of  relationship  mentioned  in 
Section  6  (1),  (m),  and  (n),  when  their  bread-winner  has  suffered 
a  fatal  accident.  Within  the  time  limits  elsewhere  provided  in 
the  Act,  there  appears  to  be  no  purpose  or  provision  whereby  the 
claim  of  an  actual  dependent  prescribed  as  such  and  falling  within 
its  definition  can  be  defeated  or  set  aside.  It  might  be  classified 
almost  as  a  vested  right.  A  surviving  wife  or  husband,  or  chil- 
dren under  the  age  of  sixteen,  are  conclusively  presumed  to  be  de- 
pendent. To  distinguish  them  from  dependents  further  removed, 
they  are  designated  "beneficiaries."  The  other  dependents  are 
designated  as  "major  dependents"  and  "minor  dependents." 
These  classifications  can  not  co-exist.  If  there  be  a  beneficiary 
there  can  be  no  major  or  minor  dependents,  and  a  major  dependent 
can  only  exist  where  there  is  no  beneficiary.  The  line  of  demarka- 
tion  is  clear,  even  to  the  extent  of  the  scale  of  compensation  being 
lower  under  each  succeeding  class.  It  cannot  be  questioned  but 
what  there  is  much  wisdom,  sound  judgment  and  effective  purpose 
in  this  regulation  of  dependency.  The  ties  of  direct  and  collateral 
relationship  are  recognized  and  the  relief  of  society  against  the 
necessity  of  supporting  those  who  can  not  support  themselves  is 
assured.  In  the  case  in  hand  the  question  that  must  be  determined 
is  whether  or  not  the  parents  required  assistance  and  support  in 
maintaining  their  station  in  life  and  whether  or  not  they  were  be- 
ing actually  supported  to  any  extent  by  the  deceased  son  at  the 
time   of   his   accidental   death. 

To  the  end  that  intelligent  comparison  may  be  made  between 
the  application  of  the  Montana  Act  and  the  law  of  other  states 
carrying  a  similar  provision  relative  to  dependency,  we  take  the 
liberty  of  quoting  from  the  findings  of  the  administering  board 
re  dependency  in  the  following  state : 

In  Iowa : 

"As  a  general  rule,  the  question  of  dependency  in  those  cases  in  which 
the   alleged    dependents    are   conclusively   presumed   to    be    dependent,    does 
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not  depend  on  whether  the  alleged  dependents  could  support  themselves, 
without  decedent 's  earnings,  or  so  reduce  their  expenses  that  they  would 
be  supported  independent  of  his  earnings,  but  on  whether  they  were  in 
fact  supported,  in  Avhole  or  in  part,  by  such  earnings.  We  consider  that 
actual  contributions,  if  they  were  made  regularly  and  the  amounts  are 
ascertainable,  have  much  to  do  in  determining  whether  or  not  one  not 
conclusively  presumed  to  be  dependent,  is  a  dependent,  perhaps  more  than 
the   financial   condition   of   the   alleged   dependent. ' ' 

In    West    Virginia  : 

' '  The  question  of  dependency  under  the  Workmen 's  Compensation  Law, 
is  one  of  fact,  and  not  of  law,  to  be  determined  by  the  evidence  in  each 
particular  case,  and  means  dependent  for  the  ordinary  necessaries  of  life, 
for  one  of  his  class  and  social  station  in  life,  taking  into  account  the 
financial  and  social  position  of  the  recipient.  The  extent  or  degree  of  the 
dependency  is  not  important.  If  dependency  existed  at  all  right  to 
participate  in  the  fund  is  established.  The  cjuestion  is  not  whether  the 
claimant  could  have  maintained  himself  with  the  bare  necessaries  of  life, 
without  the  assistance  of  the  earnings  of  the  injured  or  deceased  employee, 
but  whether  he  was  actually  dependent  upon  such  earnings  for  his  support 
and  maintenance. ' ' 

In  California : 

"In  cases  of  partial  dependency  coming  before  the  Industrial  Accident 
Commission,  it  is  the  practice  to  require  evidence  as  to  the  extent  of  de- 
pendency claimed,  covering  a  period  of  a  year  or  more  prior  to  the  date  of 
the  injury.  Evidence  covering  the  contributions  alleged  is  generally  ob- 
tained through  the  postoffice  or  banks  which  have  been  used  as  a  medium 
for  conveying  the  money,  and  where  evidence  of  that  character  cannot  be 
obtained,  the  Commission  requires  sworn  statements  of  the  dependents, 
supported  by  testimony  of  parties  who  may  have  knowledge  of  the  contri- 
butions having  been  made.  That  no  hard  and  fast  rule  is  possible,  as  the 
questions  involved  are  purely  those  of  fact,  they  must  be  determined  by 
the  facts  existing  in  each  individual  case. ' ' 

In  New  Jersey : 

"We  try  to  decide  each  case  on  its  merits,  rather  than  by  definition  and 
where  any  person  named  in  the  list  to  be  considered  as  dependents,  accord- 
ing to  Paragraph  12  of  our  Act,  suffers  material  loss  on  account  of  the 
death  of  anyone  Avho  has  been  previously  supporting  them,  then  we  feel 
there  has  been  an  actual  dependency.  If  the  loss  is  not  what  we  may 
consider  of  sufficient  importance  to  work  hardship  by  the  discontinuance 
of  the  money  which  had  before  been  received,  then  we  conclude  that  there 
has  been  no  real  and  actual  dependency.  It  is  impossible  for  any  phrase 
or  rule  to  be  formulated  that  will  serve  as  a  guide  for  every  case.  Each 
case  must  be  considered  on  its  own  merits. ' ' 

In  Oregon: 

"It  is  often  a  difficult  matter  to  determine  whether  or  not  contribu- 
tions have  been  made  to  dependents  and  while  the  Commission  have  no 
definite  rule,  our  law  says  that  they  are  entitled  to  fifty  per  cent  of  the 
amount  contributed  covering  the  twelve  months  previous  to  the  accident, 
resulting  in  death,  and  we  endeavor  to  secure  some  tangible  evidence  that 
contributions  have  actually  been  made.  This,  however,  is  not  always  pos- 
sible. Our  law  also  states  that  dependents  must  be  a  dependent  in  whole 
or  in  part.  Compensation  is  not  paid  to  the  father  and  mother,  or  other 
relatives  unless  dependency  is  actually  proved.  Where  dependency  is  actu- 
ally shown,  that  is,  by  investigation  bringing  out  the  fact  that  the  parents, 
for  instance,  were  not  only  poor,  but  incapable  of  performing  any  gainful 
labor,  and  we  are  reasonably  certain  that  the  deceased  contributed  we  often 
have  to  make  an  arbitrary  rule  to  cover  cases  of  that  character.  In  other 
words,  each  case  must  be  settled  in  accordance  with  the  facts,  and  not 
from  any  set  rule." 
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In   Pennsylvania : 

"The  Board  has  decided  that  the  question  of  actual  dependency  is  one 
of  fact,  to  be  determined  in  accordance  with  the  circumstances  of  each 
case.  They  have  held  that  such  dependents  must  show,  not  only  that  the 
deceased  contributed  to  their  support,  but  that  these  contributions  were 
necessary  to  maintain  their  household  in  that  standard  of  living  appro- 
priate to  their  situation  in  life.  So,  for  instance,  they  have  denied  com- 
pensation where  it  was  shown  that  the  mother  and  father  were  entirely 
self-supporting  and  where  the  contributions  of  the  son  were  more  than 
counterbalanced  by  the  savings  of  the  parents.  The  Boarrt  Has  formulated 
no  particular  rule,  though  it  has  rendered  many  decisions  along  the  line 
indicated  above.  While  they  require  the  dependents  to  show  that  the  con- 
tributions of  the  deceased  were  necessary  to  the  proper  maintenance  of  the 
household,  yet  they  have  been  reasonably  liberal  in  their  applications  of 
this  requirement  and  they  have  not  attempted  to  determine  exactly  the 
scale  of  living  which  any  particular  family  is  entitled  to  enjoy.  Practically 
I  should  say,  that  where  the  contributions  of  the  deceased  are  necessary  to 
maintain  the  family  and  their  cessation,  through  accidental  death  of  the 
deceased,  requires  a  lowering  of  the  standard  of  living,  compensation  has 
been  awarded,  even  though  the  standard  of  living  of  that  home  was  slightly 
in  excess  of  that  prevalent  among  those  of  like  social  position  in  that 
neighborhood. ' ' 

In    Colorado : 

"We  hold  that  dependency  involves  the  element  of  necessity,  that  is 
the  dependent  must  look  to  the  contributions  made  by  the  deceased  for  the 
necessities  of  life,  and  as  a  part  of  the  support.  Contributions  must  be 
made  regularly.  We  have  also  held  that  where  one  of  the  so-called  de- 
pendents receives  money  from  the  deceased  for  the  purpose  of  building 
an  estate,  that  the  contributions  made  are  not  for  necessity  and  that  the 
party  receiving  same  is  not  dependent.  We  look  carefully  into  the  cir- 
cumstances surrounding  the  dependent 's  claiming  compensation  and  if  we 
find  that  the  dependent  is  capable  of  caring  for  himself,  or  herself,  inde- 
pendent of  the  contributions  of  the  deceased,  we  are  very  apt  to  deny 
compensation. " 

In  New   Hampshire : 

"It  is  a  pretty  good  definition  to  consider  as  dependents,  a  widow, 
children  under  sixteen  years  of  age,  and  children  who  are  incapable  of 
self-support.  Also  parents  or  grand-parents,  whether  wholly  or  partially 
dependent.     Dependency  must  exist  at  the  time   of  the  injury. ' ' 

In  Maryland : 

' '  Questions  of  dependency  in  whole  or  in  part  are  determined  in  accord- 
ance  with   the   facts   in   each   particular   case   existing   at   the  time   of  the 

injury  resulting  in  the  death  of  the  employee;  but  no  person  is  considered 
a  dependent  except  those  named  in  the  Act.  The  presumption  as  to  the 
dependency  of  a  wife  or  invalid  husband  has  been  held  by  us  to  be  a  re- 
buttable one,  so  that  in  all  contested  cases  the  whole  matter  resolves  itself 
into  a  question  of  fact. ' ' 

In  Washington: 

"We  require  the  claimants  for  dependency  to  make  an  affidavit,  sup- 
ported by  documentary  proof,  of  the  average  monthly  amount  contributed 
by  the  deceased  for  the  twelve  months  prior  to  the  date  of  the  accident ; 
also  that  they  were  of  necessity  dependent  upon  the  deceased,  in  whole  or 
in   part,    for  their   support. ' ' 

In   Wisconsin : 

' '  In  the  administration  of  the  Wisconsin  Compensation  Law,  we  have 
had  occasion  in  many  cases  to  determine  the  extent  of  dependency  and  the 
amount  contributed  by  the  deceased  to  the  support  of  the  alleged  depend- 
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ents.  In  all  cases  not  presumed  by  the  law  to  be  dependents,  it  is  a  ques- 
tion of  fact  whether  or  not  the  deceased  leaves  anyone  dependent  upon 
him  for  support.  Contributions  made  by  the  deceased  cannot  be  con- 
sidered in  determining  the  extent  of  dependency  unless  the  contributions 
were  made  during  the  year  immediately  preceding  the  accident. ' ' 

In  Nevada : 

' '  This  Commission  has  always  taken  the  position  that  dependency  is  a 
question  of  fact,  rather  than  of  law,  and  that  it  must  be  determined  in 
accordance  with  the  facts  as  they  existed  at  the  time  of  the  injury.  Tlie 
fact  that  a  parent  has  a  natural,  if  not  legal,  claim  upon  a  child  for  care 
and  maintenance,  makes  it  proper  to  consider  the  actual  needs  of  such 
parents  in  any  given  cases,  regardless  of  how  far  the  deceased  may  have 
been  able  to  supply  those  needs.  In  ascertaining  what  such  needs  are,  it 
is  plainly  necessary  to  look  to  the  age,  the  circumstances,  the  position  in 
life  and  the  earning  capacity  of  the  parent,  or  the  person  claiming  to  be 
a  dependent.  It  is  not  absolutely  required  that  the  contributions  should 
be  continuous;  it  is  sufficient  if  there  is  a  willingness  to  contribute,  al- 
though decedent  may  be  unable  to  make  any  co7itributions  on  account  of 
lack  of  employment.  The  deceased  may  have  contributed  very  little  to  the 
support  of  the  claimant;  he  may  have  been  unable  through  the  force  of 
circumstances  to  contribute  anything  at  all  for  long  periods,  and  yet,  the 
claimant  may  have  been  in  a  true  sense  wholly  dependent  upon  the  de- 
ceased. The  amounts  contributed  by  the  deceased  to  the  support  of 
claimant,  is  therefore,  by  no  means  the  only  criterion  for  determining 
whether  such  person  or  persons  are  dependent,  although  the  fact  that 
deceased  had  contributed  would  obviously  tend  to  establish  a  condition 
of  dependency.  In  submitting  proof  in  support  of  a  claim,  it  must  be 
clearly  shown  that  claimant  was  in  actual  need  of  assistance,  and  that  the 
deceased  had  attempted  to  supply  that  need  to  the  best  of  his  ability,  even 
though  able  to  a  slight  extent  only.  The  mere  fact  that  deceased  at 
different  times  sent  money  to  the  claimant  does  not  in  itself  establish 
dependency.  There  must  be  positive  proof  of  the  necessity  of  such  aid 
and  assistance.  '  Dependency '  is  a  question  of  fact,  to  be  established  by 
the  submission  of  proof  of  the  facts,  as  they  existed  in  each  case  at  the 
time   of  the   injury." 

The  states  above  quoted  representing  nearly  a  third  of  those 
operating  under  a  compensation  law  cover  fairly  well  the  method 
ordinarily  adopted  and  employed  by  the  administrating  board  in  de- 
termining the  question  of  dependency  and  are  reasonably  compre- 
hensive as  to  what  is  required  on  the  part  of  the  claimant  to  prove 
or  establish  the  fact  that  he  or  she  was  actually  dependent  to  some 
extent  for  some  measure  of  support  that  was  actually  and  posi- 
tively needed  to  sustain  said  claimant  in  the  station  of  life  which 
the  claimant  was  occupying  and  had  occupied  for  a  time  reason- 
ably prior  to  the  time  of  the  accidental  death  of  the  decedent  who 
had  been  contributing  to  the  support  of  the  claimant  because  such 
support   was  required   and   actually   necessary. 

Despite  the  fact  that  the  various  boards  and  commissions 
charged  with  the  administration  of  the  compensation  law  in  their 
respective  states  have  given  a  great  deal  of  thought  and  study  to 
the  determination  or  definition  of  the  term  dependent  in  the  hope 
that  a  fairly  uniform  standard  might  be  established  through  the 
medium  of  which  much  annoyance  and  vexation  might  be  avoided 
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in  reaching  just  conclusions  concerning  the  merits  of  claims  for  de- 
pendency yet  very  little  has  been  accomplished  along  that  line  and 
the  problem  still  remains  a  "question  of  fact"  for  the  determina- 
tion without  rule  in  each  individual  case. 

The  courts  have  uniformly  held  that  dependency  is  not  a  ques- 
tion of  law  but  is  purely  a  question  of  fact.  This  is  clearly  evi- 
denced in  the  decisions  rendered  in  the  cases  of : 

Main  Colliery  Co.  vs.  Davies,   1  AVCC,  92. 
Hodgson  vs.  West  Stanley  Colliery,  102  L.  T.  194. 
Keeling  v.  New  Monckton  Collieries  Co.  Ltd.  3  B  W  C  C,  260. 
Appeal   of  Hotel   Bond  Co.   93   Atl.   245. 
Littleford  vs.  Connell,  3  B  W  C  0  1. 

Morgan  vs.    Butte   Central   Mining   &   Mill.    Co.   Decided   Dee.    13,    1920. 
Not   yet   published   Montana   Beports. 

Upward  of  one  hundred  different  court  decisions  of  cases  are 
available  covering  this  question  of  how  dependency  is  to  be  de- 
termined and  constitute  the  generally  accepted  rule. 

Dependency  as  Defined  by  the  Text-Books 
The  text-book  writers  and  authorities  on  workmen's  compensa- 
tion treat  at  considerable  length  the  question  of  defining  depend- 
ency or  furnishing  a  reasonably  workable  definition  for  the  term. 
We  take  the  liberty  of  quoting  from  several  of  these  recognized 
authorities  and  also  from  quotations  of  authorities  referred  to  by 
the  Board  in  its  rulings  in  the  Flynn  and  Brown  cases,  involving 
the  question  of  dependency  along  parallel  lines  to  those  existing  in 
the  instant  case. 

From  the  authorities  of  acknowledged  standing  and  repute,  we 
quote  from  Dosker's  Manual  Compensation  Law,  page  193,  as 
follows : 

"Whether  or  not  dependency  exists  has  been  universally  held  to  be  a 
question  of  fact,  and  necessarily  so,  because  any  attempt  to  lay  down 
strict  rules  on  this  subject  would  result  in  injustice,  and  the  spirit  of 
the  law,  which  is  to  make  payments  directly  to  the  persons  actually  de- 
pendent upon  the  deceased  workman,  would  in  many  cases  be  violated." 

This  same  authority  on  page  199  of  his  work  says: 

"Whether  or  not  a  person  claiming  compensation  is  partially  dependent 
upon  a  deceased  workman  is  a  question  of  fact  to  be  determined  in  the 
manner  provided  by  the  Act,  and  subject  to  the  restrictions,  if  there  are 
any,  as  to  who  may  be  partially  dependent." 

Again,  on  page  201,  he  says: 

"Generally  speaking,  the  theory  underlying  the  passage  of  most  com- 
pensation acts  was  that,  on  account  of  the  increased  number  of  casualties 
for  which  the  acts  provide  compensation,  on  account  of  the  certainty 
of  payment  directly  to  injured  employees,  and  their  dependents  in  case 
of  death  within  the  acts,  and,  on  account  of  the  greatly  increased  burden 
on  the  employer,  that  therefore  compensation  is  a  right  contingent  upon 
the  life  of  the  dependent  during  the  period  for  which  compensation  is 
payable  under  terms  of  the  act  and  not  a  vested  right  for  the  benefit  of 
the   heirs    at   law.      The   theory   was    that,    because    under   the   old    system, 
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persons  other  than  those  actually  dependent  upon  the  deceased  employee 
often  benefited  by  his  death,  to  as  great  a  degree  as  actual  dependents, 
who  in  many  cases  received  no  compensation  at  all,  therefore,  under  the 
new  system  none  but  actual  dependents  should  receive  compensation. ' ' 

Bradbury,    a    noted    writer    on    workmen's    compensation,    in    his 

work  entitled:     "Bradbury's  Workmen's  Compensation,"   on  page 

568,    says : 

"The  person  who  may  claim  compensation  on  the  death  of  a  workman 
as  a  dependent,  must,  in  the  first  place,  be  actually  dependent  in  fact, 
wholly  or  in  part  upon  the  earnings  of  the  workman  at  the  time  of  his 
death.  But  besides  being  so  dependent  in  fact,  the  claimant  must  also 
bear  one  of  several  specified  relationships  to  the  deceased  workman:  con- 
sisting of  wife,  husband,  parent,  grand-parent,  child,  grandchild,  step- 
parent, step-child,  brother,  sister,  half-brother  and  half-sister.  If  the 
claimant  is  actually  dependent  on  the  deceased  workman,  but  does  not 
bear  one  of  these  relationships  to  him,  he  cannot  recover ;  nor  on  the  other 
hand  can  he  recover  if  he  does  bear  one  of  the  relationships,  unless  he  is 
also  dependent  in  fact. ' ' 

On  page  569  Bradbury  further  says:  "The  principle  that  de- 
pendence is  a  question  of  fact  finds  no  opposition — the  general 
rule  is  that  dependency  is  to  be  decided  on  the  facts  of  each 
particular  case — the  real  practical  matter  is  whether  assistance  has 
been  given  or  could  reasonably  have  been  expected  from  the  victim 
of  the   accident." 

On  page  571  Bradbury,  in  defining  the  word  "dependent,"  says: 

' '  The  expression  '  dependent '  means  dependent  for  the  ordinary  neces- 
saries of  life  for  a  person  of  that  class  and  position  in  life,  taking  into 
account  the  financial  and  social  position  of  the  recipient.  Whether  a 
person  is  or  is  not  dependent  on  a  workman 's  earnings  is  a  question  of  fact. 
Simmons  v.  White  Bros.  (1899),  80  L.  T.  344,  1  W.  C.  C.  89.  The  test  of 
dependency  is  not  whether  the  family  could  support  life  without  the  con- 
tributions of  the  deceased,  but  whether  they  depended  upon  them  as  part 
of  their  income  or  means  of  living.  Howells  v.  Vivian  &  Sons  (1901) 
85  L.  T.  529;  4  W.  C.  C.  106.  A  person  may  be  a  dependent  of  a  de- 
ceased workman,  even  though  such  workman  has  only  sent  money  at  in- 
regular  intervals  and  in  irregular  amounts.  Follis  v.  Schaake  Machine 
Works   (1908),  13  B.  C.  471;   1  B  W  C  C.  422." 

The  term  "dependent"  is  defined  in  Black's  Law  Dictionary  on 
page  355,  as  follows : 

"Deriving  existence,  support,  or  direction  from  another;  conditioned  in 
respect  to  force  of  obligation  upon  an  extraneous  act,   or  fact. ' ' 

In  Webster's  Dictionary  the  definition  of  "dependent"  is  as  fol- 
lows : 

"Belying  on,  or  subject  to,  something  else  for  support;  not  able  to 
exist  or  sustain  itself,  or  to  perform  anything  without  the  will,  power,  or 
aid  of  something  else;  not  self-sustaining;  contingent  or  conditioned; 
subordinate. ' ' 

On  page  573  of  the  "Opinions  of  Solicitor,  Department  of  Labor," 

we  find  the   following: 

"The  question  of  dependence  is  one  of  fact,  and  the  fact  of  dependence 
sufficiently  appears  if  a  condition  of  partial  dependence  is  shown. 
Contributions  by  the  deceased  tend  to  establish  a  condition  of  dependence, 
but  it  is  not  the  only  criterion.     The  natural  and  equitable  claim  for  sup- 
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port  which  the  parents  have  upon  their  children  makes  it  proper  to  con- 
sider the  actual  needs  of  parents;  and  in  ascertaining  such  needs,  it  is 
necessary  to  look  to  their  age,  circumstances,  position  in  life,  and  earning 
capacity. ' ' 

Further,  in  the  same  work,  on  page  574,  we  find  the  following: 

"Under  what  circumstances,  then,  are  parents  to  be  regarded  as  'de- 
pendent' upon  their  children? 

A  person  is  dependent,  according  to  the  Standard  Dictionary,  when 
'needing  support  or  aid  from  outside  sources;  poor;  weak;  as  children  and 
invalids  are  dependent ',  and  a  dependent  is  defined  as  '  one  who  looks 
to  another  for  support,  help,  or  favor'.  Speaking  of  the  British  Work- 
men's  Compensation  Act,  it  has  been  said: 

'It  would  be  hopeless  to  attempt  to  lay  down  any  rule  of  guidance, 
because  every  case  would  probably  differ  in  some  material  circumstances 
from  almost  any  other.  Dependent  probably  means  dependent  for  the 
ordinary  necessaries  of  life  for  a  person  of  that  class  or  position  in  life. 
Thus  the  financial  or  social  position  of  the  recipient  for  compensation 
would  have  to  be  taken  into  account.  That  which  would  make  one  person 
dependent  upon  another  would  in  another  case  merely  cause  one  to  receive 
benefit  from  the  other.  Each  case  must  stand  on  its  own  merits  and  be 
decided  as  a  question  of  fact.  (Minton-Senhouse  Accidents  to  Workmen, 
197;   Simmons  v.  White,  1  Q.  B.  1899,   1007.)'  " 

Further  on  the  same   page   the   Solicitor  for  the   Department   of 

Labor  quotes  as  follows: 

"Trivial  or  casual,  or  perhaps  wholly  charitable  assistance,  would  not 
create  a  relation  of  dependency  within  the  meaning  of  the  statute.  Some- 
thing more  is  undoubtedly  required.  The  beneficiaries  must  be  dependent 
upon  the  member  in  a  material  degree  for  support  or  maintenance  or 
assistance,  and  the  obligation  on  the  part  of  the  member  to  furnish  it 
must,  it  would  seem,  rest  upon  some  moral  or  legal  or  equitable  ground, 
and  not  upon  the  purely  voluntary  or  charitable  impulses  or  disposition 
of  the  member.      (McCarthy  v.  Order  of  Protection,  153  Mass.  318.)" 

On  page  576   of  the   Opinions  of  the   Solicitor  we  find  the  fol- 
lowing : 

' '  A  parent  is  not  dependent  who  did  not  in  fact  depend  in  some  measure 
for  the  means  of  living  upon  the  deceased;  but  if  the  parent  is  in  actual 
need  the  fact  of  dependence  is  sufficiently  shown  if  it  further  appears 
that  the  deceased  attempted  to  supply  such  need  even  to  a  slight  extent, 
or  that  but  for  the  death,  the  parent  was  reasonably  assured  that  such 
need  would  be  supplied  in  some  substantial  measure. ' ' 

Again,  on  page  577,  the  Solicitor  says : 

"The  question  of  dependence  is  one  of  fact  (Daly  v.  Steel  &  Iron  Co., 
155  Mass.,  5)  ;  and  the  fact  of  dependence  is  sufficiently  established  if 
a  condition  of  partial  dependence  is  shown  (Mulhall  v.  Fallon,  176  Mass., 
267;  Martin  v.  Woodmen,  11  111.  Ap.,  99;  Grand  Lodge  v.  Eisner  26  Mo. 
Ap.  108).  A  person  may  have  been  no  less  dependent  upon  the  deceased 
because  also  dependent  in  part  upon  others  (Atlanta,  etc.,  By.  Co.  v. 
Gravitt,  26  L.  E.  A.  555;  Cunningham  v.  McGregor,  38  S.  L.  E.,  547).  But 
actual  dependence  in  some  degree  must  appear,  since  the  fact  of  depend- 
ence is  not  established  by  a  mere  showing  that  the  claimant  derived  a 
benefit  from  the  contributions  of  the  deceased  (Simmons  v.  White,  1  Q.  B. 
1005).  Actual  dependence  refers  to  a  reliance  upon  others  'for  the  ordi- 
nary necessaries  of  life  for  a  person  of  that  class  or  position  in  life '. 
(Simmons  v.  White,  supra) The  principles  thus  estab- 
lished are  valuable  as  far  as  they  go  and  clearly  indicate  that  the  word 
'dependent'  should  be  interpreted  broadly  and  not  in  a  narrow  or  restricted 
sense.  But  with  whatever  liberality  the  term  may  be  applied,  no  person 
can    be    deemed    a    'dependent'    within   the    meaning    of   the    compensation 
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act,  who  did  not  in  fact  depend  in  some  measure  for  the  means  of  living 
upon  the  deceased.  The  deceased  may  have  contributed  very  little  to  the 
support  of  the  claimant;  he  may  have  been  unable  through  the  force  of 
circumstances,  to  contribute  anything  at  all  for  long  periods ;  and  yet 
the  claimant  may  have  been  in  a  true  sense  almost  wholly  dependent  upon 
the  deceased.  While  the  condition  of  dependence  implies  a  person  aiding, 
as  well  as  a  person  aided  ....  Dependent,  as  an  adjective,  is  de- 
fined by  the  Standard  Dictionary  as  'needing  support  or  aid  from  outside 
sources ;  poor ;  weak ;  as  children  and  invalids  are  dependent ';  as  a  noun, 
the  word  is  defined,  '  one  who  looks  to  another  for  support,  help,  or  favor '. ' ' 

Further  on  in  the  same  work,  on  page  578,  this  author  says : 

' '  Before  it  can  be  held  that  a  claimant  is  a  '  dependent  parent ',  within 
the  meaning  of  the  act,  it  must  appear  that  the  parent  did  in  fact  depend 
upon  the  deceased,  in  whole  or  in  part,  for  a  means  of  living,  in  so  far, 
at  least  that  by  reason  of  the  death  of  deceased,  the  parent  was  deprived 
of  a  means  of  support  on  which  he  relied.  If  it  is  shown  that  the  parent 
is  in  actual  need  of  assistance,  the  fact  of  dependency  would  sufficiently 
appear,  doubltess,  if  it  further  appeared  that  the  deceased  had  attempted 

to  supply  that  need One  of  the   primary   conditions   of 

dependence    is    the    actual    need    of    assistance    required    by    the    claimant. 

Parents   are   entitled   to   compensation   under   the   act   only   if 

they  are  dependent.  The  fact  of  dependence,  therefore,  must  affirmatively 
appear  on  the  record. ' ' 

Honnold  on  Workmen's  Compensation,  on  the  question  of  "actual 

dependency,"  on  pages  232  to  236,  says: 

"The  phrase  'actual  dependents'  means  dependents  in  fact,  whether 
wholly  or  partially  dependent.  Hence  it  is  no  defense,  in  proceedings 
under  an  act  using  this  term,  that  petitioner  and  his  family  were  not  en- 
tirely dependent  on  deceased.  Partial  dependency,  giving  a  right  to  com- 
pensation may  exist,  though  the  contributions  be  at  irregular  intervals 
and  of  irregular  amounts,  and  though  the  dependent  have  other  means 
of  support,  and  be  not  reduced  to  absolute  want.  But  it  exists  only  to  the 
extent  that  the  deceased  workman  contributed  to  the  support  of  the  de- 
pendent. Payments  made  for  other  purposes  than  for  support,  such  as 
payments  to  the  dependent  to  be  invested  for  the  joint  benefit  of  both, 
constitute  no  part  of  such  dependency. ' ' 

Boyd  on  Workmen's  Compensation,  page  612,  in  defining  ''Sup- 
port," contains  the  following: 

1 '  Support  is  defined  to  mean  the  necessary  shelter,  food,  clothes,  etc.,  to 
meet  the  daily  necessities  of  the  dependent,  and  it  is  to  be  determined  by 
the  amount  devoted  to  those  purposes  during  year  preceding  his  death 
by  the  son. ' ' 

On  page  905  this  same  author  says : 

"In  all  cases,  questions  of  entire  or  partial  dependency  shall  be  deter- 
mined in  accordance  with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
death   of  the   employee." 

Again  on  page  1077  this  author  says: 

"A  dependent  within  the  meaning  of  the  British  Compensation  Act 
is  a  person  who  was  dependent  upon  the  deceased  workman  for  the  ordi- 
nary necessities  of  life,  having  regard  to  his   claim   and  position  and  not 

one  who  merely  derived  a  benefit  from  such  earnings The 

question   of  dependency  in  any   case  is  a  question  of   fact  and  not   one  of 

law It   is   not    absolutely   required   that   the   contributions 

should  be  continuous ;  it  is  sufficient  if  there  is  a  willingness  to  contribute 
and  the  son  is  unable  to  make  the  contribution  by  reason  of  lack  of  em- 
ployment. ' ' 

Simmons  v.  White,  1  WCC,  89. 
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Howells  v.  Vivian,  85  L.  T.  528. 

Senior  v.  Fountain,  23  T.  L.  R.  634. 

Follis  v.   Sehaake  Machine  Works,   13   B  C  471. 

Price  v.   Penrikyber   Colliery   Co.,   85   L.   T.   477. 

Main  Colliery  Co.  v.  Davies,  1  WCC  92. 

Hodgson  v.   West  Stanley  Colliery,   3   BWCC,   260. 

Rintoul  v.  Dalmeny  Oil  Co.,  1  BWCC,  340. 

Robisson  v.   Anon,  6  WCC,   117. 

Turner  v.  Miller,  3  BWCC,  305. 

Robertson  v.  Hall  Steamship   Co.,  BWCC  3,   368. 

Harper,   in  his  work  on  Workmen's   Compensation,   on  page   142 

says : 

' '  Dependency  is  entirely  a  question  of  fact,  to  be  determined  in  each 
case.  The  question  always  is  whether  the  deceased  employee  actually  con- 
tributed, which  must  be  determined,  irrespective  of  the  standard  of  living 
in  the  neighborhood,  or  the  class  to  which  the  family  belong.  The  House 
of  Lords,  in  considering  the  English  Act,  with  reference  to  dependency, 
have  said  that  they  declined  to  assume  that  the  Legislature  had  contem- 
plated a  particular  standard — a  standard  dependent  upon  what  was  the 
ordinary  course  of  expenditure  in  the  neighborhood  and  in  the  class  in 
which  the  man  lived.  In  the  case  thereunder  consideration,  it  was  held 
that  a  father,  while  himself  earning  wages,  may  be  in  part  dependent 
upon  his  child;  and  that  when  it  was  proved  that  a  child  contributed  to 
the  family  earnings  and  that  the  father  received  the  contribution  and 
spent  it  in  maintaining  himself  and  his  family,  that  there  was  sufficient 
evidence  on  which  to  find  that  the  father  was  a  dependent,  but  the  fact 
that  the  father  actually  received  a  contribution  from  a  member  of  his 
family  would  not  seem  to  be  conclusive  of  the  question  as  to  whether  he 
is  a  dependent  or  not.  All  the  circumstances  in  the  case  must  be  con- 
sidered. The  court  gave  as  an  example  the  infant  workman  earned  6  s. 
lid.  per  week,  which  he  paid  to  his  father  to  assist  in  maintaining  the 
family.  He  helped  his  father  who  worked  as  a  barber  and  his  services  in 
this  were  worth  6  s.  per  week.  He  was  killed  by  an  accident  and  his  father 
applied  for  compensation  as  a  partial  dependent.  In  sending  the  case  back 
for  a  re-hearing,  it  was  held  that  the  lower  court  should  consider  not  only 
whether  the  boy  had  paid  something  into  the  family  fund,  but  also  the 
cost  of  maintenance  of  the  son,  the  value  to  the  father  of  the  son's  serv- 
ices in  the  barber  business,  and  all  the  other  facts,  intimating  that  if  the 
services  plus  the  wages  did  not  exceed  the  cost  of  keep,  the  father  should 
not   be  held   dependent. ' ' 

Tamworth   Colliery   Co.   v.   Hall   1   K.   B.   341. 

French  v.  Underwood,  5  WCC,  119. 

Leget  v.  Burke,  4  F  693. 

Main  Colliery  Co.  v.  Davies,  2WCC,  108. 

In  Volume   4  of  Minton-Senhouse   on   Workmen's   Compensation 

cases,  on  page   106,  we  find,  in  the  discussion  of  the  question  of 

dependency,  growing  out  of  the  appeal  of  the  case  of  Ho  wells  v. 

Vivian  &  Sons,  the  following: 

"The  test  of  dependency  is  not  whether  the  family  could  support  life 
without  the  contributions  of  deceased,  but  whether  they  depended  upon 
them  as  part  of  their  income  or  means  of  living. ' ' 

The  Law  of  Workmen's  Compensation,  by  Walter  M.  Glass,  on 
page  248,  under  the  title, 

"Who  Are  Dependents," 

treats  the  question  almost  as  exhaustively  as  does  "Corpus  Juris" 
and  while  tempted  to  quote  from  the  portion  of  same  that  seems 
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to  our  mind  pertinent  to  the  case  in  hand,  we  will  content  ourselves 

by   directing  attention   to   the   cases   cited   by   Glass,   that   we   have 

found,  on  careful  search,  to  be  in  point  with  the  questions  involved 

in  the  instant  case,  as  follows : 

Havey  v.  Erie  E.   Co.   95   Atl.   124. 
Carter  Case,  221  Mass.  105,  108  N.  E.  911. 
State  ex  rel   Splady  v.  District   Ct.   151,   X.  W.   123. 
Caliendo's   Case,   219   Mass.   498,   107   N.   E.   370. 
Walz  v.  Holbrook,  T.  &  R.  Corp.  155  N.  Y.  703. 
Hammill  v.  Pennsylvania  R.  Co.  94  Atl.  313. 
Krauss  v.  Fritz  &  Son,  93  Atl.   758. 

State  ex  rel  Crookston  Lbr.  Co.  v.  Dist.  Ct.  154  NW  509. 
Jackson  v.  Erie  R.  R.  Co.  91  Atl.  1035. 
Coakley    Case,    216    Mass.    71,    102    N.    W.    930. 
Taylor  v.  Seabrook,  94  Atl.  399. 
N.   W.   Iron   Co.   v.   Industrial   Coram.   154  Wis.   97. 
Gallagher's  Case,  219,  Mass.  140,  106  N.  E.  558. 
Nelson's   Case,   517   Mass.   467,   105   N.   E.   357. 
Pinel  v.  Rapid  R,  System,   150  N.  W.  897. 
Newark  Paving  Co.  v.  Klotz,  91  Atl.  91. 
Friscia  v.   Drake  Bros.   Co.   153  N.  Y.   392. 
Garcia   v.   Industrial   Ace.    Comm.    151    Pac.    741. 
Barkley's   Case,   218   Mass.   354,   105   N.   E.   979. 
State  ex  rel   Carlson  v.  Dist.   Ct.   154  N.   W.   661. 

It  will  be  noted  that  all  of  the  recognized  authorities  as  written 
on  the  subject  of  workmen's  compensation  hold  to  the  same  gen- 
eral rule  in  defining  dependency  or  dependent.  This  similarity  is 
so  pronounced  that  it  is  unnecessary  to  quote  other  authorities,  of 
Which  there  are  a  great  many,  who  all  hold  substantially  as  above 
quoted  relative  to  the  meaning  of  the  word  or  term  "dependency." 

Dependency  as  Defined  by  the  Courts 
The  Board  in  attempting  to  determine  what  constitutes  actual  de- 
pendency or  dependency  to  any  extent  has  searched  court  deci- 
sions for  broad  and  liberal  precedents.  In  this  work  the  members 
under  the  realization  that  the  determination  of  the  matter  of  de- 
pendency is  a  question  of  fact,  has  not  attempted  the  formulation 
of  any  rule  with  respect  thereto,  for  the  members  felt  that  by  so 
doing  they  would  limit  themselves  to  cases  which  fell  within  the 
confines  of  the  rule  and  consequently  could  not  exercise  the  dis- 
cretion with  which  they  believed  the  Compensation  Law  vested 
them.  Hence,  in  attempting  a  decision  of  what  constitutes  actual 
dependency  or  dependency  to  any  extent,  the  Board  has  not  felt 
justified  in  adopting  as  a  governing  rule  the  test  laid  down  in 
many  cases  by  the  courts  where  it  has  seemed  to  the  Board  that 
the  rule  submitted  was  too  limited.  However,  due  consideration 
has  been  given  to  all  such  court  decisions  although  possibly  not 
to  the  same  extent  as  to  those  decisions  where  the  instruction  of 
the  court  has  provided  a  test  more  liberal  in  its  provisions  in  de- 
fining dependency.     As  of  necessity  the  decisions  of  the  courts  of 
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last  resort  in  the  states  operating  under  a  Compensation  Law  fur- 
nish precedents  from  which  the  Board  can  draw  valuable  deduc- 
tions and  assistance  in  reaching  a  just  conclusion  as  to  the  exist- 
ence or  non-existence  of  dependency  in  the  case  in  hand  it  quotes 
from  such  court  decisions  studied  as  follows: 

The  Supreme  Court  of  the  State  of  Montana,  in  the  case  of 
Morgan  v.  Butte  Central  Mining  and  Milling  Company,  decided  De- 
cember 13,  1920,  reported  in  58  Mont,  and  194  Pacific  Reporter,  in 
the  course  of  its  opinion,  states  as  follows : 

"Voluntary  contributions  are  not  necessarily  evidence  of  dependency 
within  the  Workmen's   Compensation  Act.      *      *      * 

In  a  proceeding  under  the  Workmen's  Compensation  Act  by  one  claiming 
to  be  an  invalid  dependent,  it  is  immaterial  what  is  the  cause  of  his  in- 
firmity, and,  if  he  is  able  to  support  himself  by  his  own  effort  in  any 
branch  of  physical  or  mental  endeavor,  he  cannot  be  said  to  be  'incapaci- 
tated'. *     *     *     *       ■ 

The  evidence  is  undisputed  that  at  the  time  of  the  injury  Edward 
Morgan  was  contributing  approximately  $30.00  per  month  to  the  support 
of  claimant.  The  only  question  before  us,  therefore,  assuming  that  an 
invalid  brother  over  the  age  of  16  years  is  entitled  to  compensation,  is: 
Was  the  finding  of  the  Board  that  claimant  was  not,  at  the  time  of  the 
injury,  an  invalid  dependent  within  the  contemplation  of  the  Act,  sup- 
ported by  any  substantial  evidence?     *     *     * 

The  evidence  is  conflicting.  While  the  claimant  testified  that  he  was 
entirely  incapacitated  from  performing  any  labor  at  the  time  of  the  acci- 
dent and  for  more  than  three  years  prior  thereto,  it  appears  without  con- 
tradiction that  at  the  very  time  he  was  employed  in  a  clerical  position, 
receiving  approximately  $4.00  per  day  for  his  services,  and  that  he  had 
been  so  employed  for  a  period  of  six  weeks  prior  to  the  accident.  It  is 
true  that  lie  established  the  fact  that  Edward  Morgan  was  at  the  same 
time  contributing  to  his  support.  But  voluntary  contributions  are  not 
necessarilv  evidence  of  dependency.  Miller  v.  Biverside  Storage  Co.,  189 
Mich.  360,  155  X.  W.  462. 

As  proof  of  his  dependency,  claimant  also  offered  proof  to  the  effect 
that  he  had  been  injured  in  a  mine  in  the  year  1900  and  that  as  a  result 
of  that  injury  he  was  at  the  time  of  the  injury  to  his  brother  unable  to 
perform  labor  in  the  mines  and  suffered  from  constant  headaches  and 
nervousness.  Yet  it  is  admitted  that  he  worked  in  the  mines  at  Butte  for 
seven  years  thereafter  and  on  the  police  force  of  that  city  for  two 
years.     *     *     * 

It  is  contended  that  claimant's  condition  is  due  to  an  injury  received 
19  years  before,  and  counsel,  taking  that  injury  as  the  basis,  contend  that 
incapacity  means  only  inability  to  perform  the  labor  the  injured  party 
was  performing  at  the  time  of  the  injury  and  cite  many  cases  under  com- 
pensation laws  in  support  of  their  contention.  But  these  cases  refer,  and 
can  only  refer,  to  disabled  workmen  seeking  compensation  for  the  injury 
resulting  in  disability,  and  can  have  no  bearing  on  the  incapacity  of  a 
dependent. 

If  a  brother  over  the  age  of  16  years  is  a  'minor  dependent'  under  the 
provision  of  our  Act,  it  can  only  be  when  such  brother  is  an  '  invalid ' — 
that  is,  'one  who  is  physically  or  mentally  incapacitated'.  It  is  imma- 
terial what  is  the  cause  of  his  infirmity;  on  the  other  hand,  if  he  is  able 
to  support  himself  by  his  own  effort  in  any  branch  of  physical  or  mental 
endeavor,  he  can  not  be  said  to  be  'incapacitated'." 

In  the  Morgan  case  referred  to  above,  the  Industrial  Accident 
Board  denied  the  claim  for  compensation  of  Patrick  Morgan  as  a 
minor   dependent   of  his   deceased   brother,   Edward   Morgan.      The 
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ease  was  appealed  to  the  District  Court  of  Silver  Bow  County  which 
reversed  the  ruling  of  the  Board  and  ordered  compensation  paid. 
On  appeal  to  the  Supreme  Court  of  the  State,  the  ruling  of  the 
Board,  in  denying  the  claimant  compensation  on  the  ground  that 
he  had  not  proved  actual  dependency,  was  sustained  by  the  Court 
in   a    unanimous   opinion,    as   cited    above. 

In  the  Morgan  case  referred  to,  counsel  for  claimant  contended 
that  as  the  appeal  of  the  Board  was  from  the  judgment  of  the  Dis- 
trict Court,  that  the  rule  of  the  Supreme  Court  not  to  reverse  the 
findings  of  the  District  Court  except  where  the  evidence  clearly 
preponderated  against  same,  should  control.  Concerning  this  the 
Court  referred  to  its  decision  in  the  Willis  v.  Pilot  Butte  Mining 
Company  case,  58  Mont.  26,  as  follows : 

"Our  duty,  then,  is  but  to  determine  whether  the  evidence  before  the 
Board  clearly  preponderates  against  its  findings,  as  adopted  by  the  Court ; 
if  not,  Ave  must  affirm  the  judgment." 

The  Court  then  adds : 

"This  is  true  whether  the  District  Court  adopts  or  rejects  the  findings 
of  the  Board  on  a  review  of  the  'dead  record'.  The  rule  almost  universally 
adopted  by  the  courts  in  jurisdictions  having  Compensation  Acts  is  that 
the  findings  and  decisions  of  the  commission  or  board  can  not  be  reversed 
where   there  is   any  evidence   to   support   them. ' ' 

California:  Frankfort  Insurance  Co.  v.  Pillsburv,  173  Cal.  56,  159  Pac. 
150;  Western  Indemnity  Co.  v.  C.  Pillsburv  172  Cal.  807,  159  Pac.  721; 
Great  Western  Power  Co.  v.  Pillsbury,  170  Cal.  180,  149  Pac.  35;  Kirk- 
patrick  v.  Industrial  Ace.  Comm.  31  Cal.  App.  668,  161  Pac.  274;  Smith 
v.  Industrial  Ace.  Comm.,  26  Cal.  App.  560,   147  Pac.   600. 

Michigan:  Bayne  v.  Eiverside  S.  &  C.  Co.,  181  Mich.  378,  148  N.  W. 
412,  5  N.  C.  C.  A.  837;  Shafer  v.  Parke-Davis  Co.,  192  Mich.  577,  159 
N.  W.  304;  Papinaw  v.  Grand  Trunk  By.  Co.  189  Mich.  441,  155  N.  W. 
545;  Spooner  v.  Detroit  Saturday  Night  Co.,  187  Mich.  125,  153  N.  W. 
657,  L.  R.  A.  1916  A,  17,  9  N.  C.  C.  A.  647;  Ramlow  v.  Moon  Lake  Ice 
Co.,  192  Mich.  505,  158  N.  W.  1027,  L.  R.  A.  1916  F,  955;  Hills  v.  Blair, 
182  Mich.  20,   148  N.  W.  243. 

New  York:  Rhyner  v.  Hueber  Building  Co.,  171  App.  Div.  56,  156  N.  Y. 
Supp.  903;  Hendricks  v.  Seeman  Bros.,  170  App.  Div.  133,  155  N.  Y. 
Supp.  638;  Goldstein  v.  Centre  Iron  Works,  167  App.  Div.  526,  153  N.  Y. 
Supp.  224;  Prokopiak  v.  Buffalo  Gas  Co.,  176  App.  Div.  128,  162  N.  Y. 
Supp.   288. 

Wisconsin:  Milwaukee  Coke  &  Gas  Co.  v.  Industrial  Aec.  Comm.,  160 
Wis.  247,  151  N.  W.  245;  First  Nat.  Bank  v.  Industrial  Comm.,  161  Wis. 
526,  154  N.  W.  847;  Milwaukee  Industrial  Comm.,  160  Wis.  238,  151  N. 
W.  247;  Eagle  Chemical  Co.  v.  Nowak,  161  Wis.  446,  154  N.  W.  636; 
Heilemau  Brewing  Co.  v.   Shaw,   161   Wis.  443,   154  N.   W.  631. 

Massachusetts:  In  re  Fierro 's  Case,  223  Mass.  378,  111  N.  E.  957;  in 
re  Doherty's  Case,  222  Mass.  98,  109  N.  E.  887;  in  re  Savage,  222  Mass. 
205,  110  N.  E.  283;  in  re  Sanderson,  224  Mass.  558,  113  N.  E.  355;  in  re 
Von  Ette,  223  Mass.  56,  111  N.  E.  696,  L.  R.  A.  1916  D,  641. 

Illinois:  Armour  &  Co.  v.  Industrial  Board,  273  111.  590,  113  N.  E. 
138;  Parker-Washington  Co.  v.  Industrial  Board,  274  111.  498,  113  N.  E. 
976;  Chicago  A.  R.  Co.  v.  Industrial  Board,  274  111.  336,  113  N.  E.  629; 
Sub.  Ice  Co.  v.  Industrial  Board,  274  111.  630,  113  N.  E.  979;  Munn  v. 
Industrial  Board,  274  111.  70,  113  N.  E.   110. 

New  Jersey:  Blackford  v.  Green,  87  N.  J.  Law,  359,  94  Atl.  401; 
Jackson  v.  Erie  Ry.  Co.,  86  N.  J.  Law,  550,  91   Atl.   1035;   Scott  v.  Payne 
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Bros.,  85  N.  J.  Law,  446,  89  Atl.  927;  Bryant  v.  Fissell,  84  N.  J.  Law,  72, 
86  Atl.  458. 

Minnesota:  State  ex  rel.  Crookston  L.  Co.  v.  Court,  132  Minn.  251, 
156  N.  W.  278;  State  ex  rel.  Rainy  Lake  Co.  v.  Court,  128  Minn.  43,  150 
N.  W.  211;  State  ex  rel.  Nelson  Spelliscy  Co.  v.  Court,  128  Minn.  221, 
150  N.  W.  623. 

Washington:      Shines  v.   Daggett,   80   Wash.   673,   142  Pae.   5. 

Rhode  Island:  Weber  v.  American  Silk  Spinnig  Co.,  38  R.  I.  309,  95 
Atl.  603,  Ann.  Cas.  1917  E,  153,  11  N.  C.  C.  A.  437. 

Connecticut:     Appeal  of  Hotel  Bond  Co.,  89  Conn.  143,  93  Atl.  245. 

In  the  last  case  cited  the  Court  said : 

' '  Compensation  Acts  have  had  a  common  origin  and  a  common  history, 
and  the  great  majority  of  the  24  thus  far  enacted  in  our  states  bear 
close  resemblance  to  each  other,  in  essential  features.  In  only  3  of  the 
24,  we  believe,   is   a   retrial   of  fact    permitted   on   appeal   from 

an  award ;  and,  unless  the  acts  have  expressly  given  a  retrial,  the  courts 
have  construed  them  to   intend  the  contrary. ' ' 

The    authorities    above   cited    merely    apply   to    the    findings    and 

decision    of   the    Accident    Board,    the    general    rule    governing    the 

review  of  the  evidence  on  appeals   generally.     That  this  is  true  is 

indicated  in  the  decision  in  re  Savage,  supra,  where  it  is  said : 

"The  findings  of  the  Industrial  Accident  Board  are  equivalent  to  the 
verdict  of  a  jury  or   the   findings  of   a  judge." 

While  in  many  cases  the  courts  have  held  that  dependency  may 

exist   where    the    claimant    has   received    occasional    gratuities   from 

others  in  addition  to  the  contributions  from  the  deceased  employee, 

and  likewise  the  claimant  may  be  dependent  even  though  he  may 

have    some    small    resources    of    his    own,    such    as    slight    property 

rights,   but   not   where   "he    has   any   substantial    and   independent 

means  of  his  own,  or  where  the  contributions  of  the  deceased  went 

merely  to  augment  the  savings  of  the  family". 

State  v.  Hennepin   County  District   Court,   128   Minn.   338. 

Carter 's  Case,  221  Mass.  105. 

Bucklev's   Case,   218   Mass.   354.     . 

Ann.   Cas.   1916B,  474. 

Kenney's  Case,  222  Mass.  401. 

Dazy  v.   Apponang   Co.   36   R,   I.    81. 

It  is  not  difficult  to  determine  the  accepted  meaning  of  the 
word  "dependency"  as  used  in  the  Montana  Act  and  as  confined  to 
the  "time  of  the  injury,"  which  is  accepted  as  meaning  the  date 
of  the  accident  which  caused  death.  Dependency  if  it  existed  at 
all  must  have  existed  at  that  particular  time.  The  phrase  "to  any 
extent"  unquestionably  means  to  some  extent  or  to  some  degree, 
either  partially  or  wholly. 

In  13  Cyc  788,  it  is  held  that  "dependency"  is: 

"The  state  of  deriving  existence,  support  or  direction  from  another; 
the  state  of  being  subject  to  the  power  and  operation  of  extraneous  force." 

In  a  recent  decision,  the  Supreme  Court  of  Deleware  in  the  case 
of  Benjamin  F.  Shaw  Company  v.  Palmatory  et  al,  reported  in  105 
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Atl.  417,  has  fully  covered  the  question  of  dependency  and  we 
quote,  therefore,  at  considerable  length  from  the  language  of  Jus- 
tice Rice,  in  delivering  the  opinion  of  the  court  in  this  case,  as 
follows : 

"(1)  Persons  in  the  enumerated  classes  may  be  wholly  or  partially 
dependent  on  the  employee  and  come  Avithin  contemplation  of  the  pro- 
visions of  this  section  if  the  dependency  existed  at  the  time  of  the  injury. 
The  question  arises  what  may  be  considered  dependency?  The  term  has 
frequently  been  defined  by  the  courts  of  this  country  and  of  England 
and  we  think  it  not  possible  to  state  a  complete  and  exhausted  definition 
of  the  word  as  used  in  Workmen 's  Compensation  Laws ;  but  the  definition 
stated  by  the  court  in  the  case  in  re  Hora,  vol.  1,  No.  7,  Bui.  Ohio  In- 
dustrial Commission,  173,  is  as  satisfactory  as  any  we  have  seen.  The 
Court  in  that  case  defined  dependency  to  be  'dependent  for  the  ordinary 
necessities  of  life  for  a  person  of  that  class  and  position  in  life,  taking 
into  account  the  financial  and  social  position  of  the  recipient. ' 

(2)  It  is  not  sufficient  that  the  contributions  of  the  employee  were 
used  in  paying  the  living  expenses  of  the  claimant  but  it  must  be  shown 
that  the  contributions  of  the  employee  were  relied  upon  by  the  dependent 
for  his  or  her  means  of  living  judging  this  by  the  class  and  position  of 
life  of  the  dependent,  Powers  v.  'Hotel  Bond  Co.,  89  Conn.  143,  93  Atl.  245. 
The  fact  that  a  man  is  by  his  best  efforts  able  to  provide  his  family  with 
the  bare  necessities  of  life  would  not  prevent  him  from  being  a  dependent 
under  our  statute  for  the  Avords  of  the  statute  convey  a  much  broader 
meaning  than  this.  On  the  other  hand,  the  mere  fact  that  contributions 
had  been  made  by  the  deceased  Avorkman  to  a  claimant  who  had  the  health 
and  ability  to  support  himself  and  family  by  his  OAvn  reasonable  efforts, 
but  did  not  do  so,  Avould  not  constitute  the  claimant  a  dependent,  for 
it  was  not  the  intent  of  the  Legislature  to  maintain  in  idleness  at  the 
expense  of  the  employer  those  A\ho  are  able  and  have  the  capacity  to 
provide  for  themselves  and  have  no  appealing  reason  for  not  doing  so. 

(3,  4)  So  many  facts  may  be  considered,  in  determining  the  question 
AAdiether  under  paragraph  eight  a  claimant  may  or  may  not  be  considered 
a  dependent,  that,  on  the  one  side,  it  Avould  be  impossible  to  state  all  the 
circumstances  under  which  one  in  the  enumerated  classes  would  be  consid- 
ered a  dependent,  and  on  the  other  side,  to  state  all  the  circumstances 
under  which  he  or  she  would  not  be  considered  a  dependent.  Each  par- 
ticular case  must  be  decided  upon  the  facts  and  circumstances  of  the  case, 
existing  at  the  time  of  the  injury.  HoAvever,  the  test  of  dependency 
generally  speaking,  is  Avhether  the  claimant  relied  upon  the  employee's 
contributions  for  his  support  Avholly  or  partially  judging  this  by  what 
Avould  be  reasonable  living  expenses  for  persons  in  the  same  class  and 
position.  Support  as  used  within  the  meaning  of  the  statute  is  of  a 
broader  import  than  food,  clothing  and  shelter  and  may  include  many 
things  besides  these.  It  includes  all  such  means  of  living  as  would  enable 
the  claimant  to  live  in  a  style  and  condition  and  with  a  degree  of  comfort 
suitable  and  becoming  to  his  station  of  life.  What  would  be  considered 
a  reasonable  support  for  one  family  might  be  a  bare  existence  for  another 
of  a  different  class  and  position.  The  same  things  Avhich  would  constitute 
means  of  living  for  persons  in  one  class  or  position  might  mean  luxuries 
for  those  of  another  class.  We  believe  it  Avas  not  the  intention  of  the 
Legislature  to  provide  for  luxuries.  The  condition  of  health  of  a  claimant 
and  the  need  for  medicines  and  medical  attention  are  subjects  proper  for 
consideration  in  determining  the  question  of  dependency  for  support." 

In  considering  the  findings  of  the  Supreme  Court  of  Delaware  in 
this  case  it  is  well  to  remember  that  the  definition  of  "dependents" 
in  the  law  of  this  state  is  identical  with  the  Montana  Act,  and  also 
the  phrases  "to  any  extent"  and  "at  time  of  injury"  are  likewise 
identical. 
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The   law  of  Khode   Island   and   also   of  Ohio   are   similar  to  the 

Montana  Act  in  the  matter  of  the  definition  of  "dependency"  and 

the  courts  of  those  states  have  held  that : 

"The  term  dependency  has  been  defined  as  meaning  dependent  for  the 
ordinary  necessaries  of  life,  suitable  for  a  person  of  the  same  class  and 
position."  Dazy  v.  Apponang  Co.  B.  I.  4,  N  C  C  A  594.  Hora  v.  Ohio 
Industrial   Commission,   CNCCA,   242. 

In  many  other  court  decisions  the  term  "dependent"  has  been 
defined  as  "one  to  whom  the  contributions  of  the  injured  or  de- 
ceased workman  are  absolutely  necessary  to  his  or  her  support  in 
life."  While  this  test  is  somewhat  narrower  than  the  one  laid 
down  by  the  courts  of  Rhode  Island  and  Ohio  in  that  it  does  not 
take  into  consideration  the  class  and  position  in  life  of  the  de- 
pendents, yet  in  real  substance  the  facts  are  so  nearly  alike  as  to 
be  properly  applied  in  practically  all  cases  where  the  question  of 
dependency   presents   itself   for   determination. 

As  has  been  stated,  it  is  considered  that  dependency  as  it  occurs 
in  each  individual  case  must  be  decided  on  its  own  peculiar  set  of 
facts.  The  test  of  dependency  is  elastic  and  numerous  facts  may 
exist  to  show  dependency  which  would  not  bring  the  cases  within 
either  of  the  tests  above  quoted.  Consequently  by  adopting  the 
theory  that  there  is  no  hard  and  fast  test  as  to  dependency  and 
that  each  case  must  be  determined  on  its  own  facts,  requires  that 
the  facts  governing  each  case  must  be  analyzed  as  they  existed  at 
the  time  of  the  injury  to  the  decedent  and  from  which  must  be 
determined  whether  or  not  actual  dependency  did  exist  at  that 
time.  The  determination  of  this  question  is  not  so  difficult  when 
applied  to  a  major  dependent  as  defined  by  Section  6  (m)  of  the 
Montana    Act. 

In  the  Corpus  Juris  Treatise  on  Workmen's  Compensation  under 
the  caption — "Dependents  Entitled  to  Compensation," — we  find 
a  very  exhaustive  resume  of  court  decisions  bearing  upon  the  ques- 
tion of  "Dependency,"  "Actual  Dependency,"  "Support,"  and 
"Partial  Dependency"  that  so  thoroughly  cover  the  case  of  John 
William  Kuittinen  and  Briitta  Kuittinen,  claimants  for  compensa- 
tion as  major  dependents  account  their  deceased  minor  son.  that 
we  feel  justified  in  quoting  from  Cyc  article  at  considerable  length 
as  follows : 

"The  compensation  acts  provide,  that  in  case  of  a  fatal  injury 

to  an  employee,  compensation  shall  be  paid  to  his  dependents. 

Levis  Ferry  Co.,  47  Que.  291.  • 

Jette  v.   LaCompagnie,   etc.,   Co.,   40   Que.   204. 

"Except  in  so  far  as  expressly  defined  by  the  statutes  themselves, 
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the  cases  are  not  yet  sufficiently  numerous  to  permit  a  fixed  defi- 
nition of  what  constitutes  dependency  as  a  matter  of  fact. 
Miller  v.  Riverside  Storage,  etc.,  Co.,  155  N.  W.  462. 
"  Except  as  to  those  persons  who  stand  in  such  relation  to  the 
employee  as,  under  the  terms  of  the  statutes,  to  be  conclusively 
presumed  to  be  dependent  on  him,  the  question  of  dependency  is 
one  of  fact,  the  statutes  sometimes  expressly  so  providing: 

Garcia   v.    State   Industrial    Ace.    Comm.,    171    Cal.    57. 

Roberts   v.   Whaley,   158   NW   209. 

Miller   v.   Riverside   Storage,   etc.,   Co.,    155   NW   462. 

Conners  v.    Public   Service   Elec.   Co.,   97   A.   792. 

Walz   v.    Holbrook,   etc,    Corp.,    155    NYS    703. 

Tirre  v.   Bush   Terminal   Co.,    158   NYS   883. 

State  v.  Industrial  Ace.  Comm.   Ill   NE  299. 

Buckley's   Case,   218   Mass.   354. 

Carter's   Case,    221    Mass.    105. 

Jackson  v.   State   Industrial   Comm.   159  NW  561. 

Stevenson  v.  Illinois  Watch  Case  Co.,  186  111.  A  418. 

Hotel   Bond   Co. 's   App.   89   Conn.   143. 

"The  question  of  dependency  must  be  determined  on  evidence  of 

the  facts  as  they  existed  at  the  time  of  the  injury. 

Kenney's   Case,   222  Mass.   401. 

State   v.   Ramsey   County  Dist.   Ct,,   158   NW   250. 

Dazy  v.   Apponaug   Co.   36   R.   I.   81,   89   A   160. 

"  'Actual  Dependents,'  as  employed  in  a  statute,  means  depend- 
ents in  fact,  and  includes  partial  dependency. 

Muzik  v.  Erie  R.  Co.  85  N.  J.  L.  131. 

Miller  v.  Public   Service  R.   Co.   84  N.  J.  L.   174. 

Jackson  v.  Erie  R.  Co.,  86  N.  J.  L.  550. 

Havey  v.  Erie  R,   Co.   88  N.  J.  L.  684,  96  A  995. 

"A  mere  legal  right  to  be  supported  by  the  employee  is  not  con- 
clusive as  to  the  existence  of  dependency,  as  where  it  has  been 
practically  abandoned,  but  it  is  a  fact  to  be  considered,  although 
the  obligation  to  support  has  been  evaded  by  the  employee. 

Rees.  v.  Penrikyber  Nav.  Colliery  Co.  5  WCC  117. 
Devlin  v.  Pelaw  Main  Collieries  5  BWCC  349. 
Briggs  v.  Mitchell  4  BWCC  400. 
Turners  v.  Whitefield  41  Sc.  L.  Rep.  631. 
Young  v.   Niddrie,   etc.   Coal  Co.   6  BWCC  744. 

"Conversely,  a  person  may  be  wholly  dependent  on  one,  although 
there    is   a   legal   right    to    demand    support    from    others. 
Rintoul  v.   Dalmeny  Oil  Co.   1   BWCC  340. 

"Voluntary  contributions  are  not  necessarily  evidence  of  depend- 
ency ;  nor  is  the  voluntary  character  of  the  employee 's  contribu- 
tions to  a  person's  support  conclusive  against  such  fact. 

Miller  v.  Riverside   Storage  etc.   Co.   155   N.   W.   462. 
Walz  v.  Holbrook  etc.   Corp.   170  App.  Div.   6,   9. 

"Partial  dependency  may   exist,   although  the   alleged  dependent 
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could  have  subsisted  without  the  contributions  of  the  employee,  or 

is  not  without  the  necessities  of  life. 

Hotel  Bond  Co. 's  App.  89  Comi.  143. 
Havey  v.  Erie  E.  Co.  87  N.  J.  L.  444. 

"The  test  is  whether  the  contributions  were  relied  on  by  the  de- 
pendent for  his  means  of  living,  judging  this  b}7  the  class  and  the 
position  in  life  of  the  dependent,  or  whether  the  person  is  being 
wholly,  or  to  a  substantial  degree,  supported  by  the  employee  at 
the    time    of*"the    employee's    death. 

Mahoney  v.   Gamble-Desmond   Co.   Conn.   96   A   1025. 
Varesiek  v.   British  Columbia   Copper  Co.   12  B.   C.   286. 
Conners  v.  Public  Service  Electric  Co.  97  A   792. 
Hammill  v.  Pennsylvania  E.  Co.  87  N.  J.  L.  388. 
Tirre  v.  Bush  Terminal  Co.   158  NYS,  883. 
Jackson  v.  Erie  E.  Co.,  86  N.  J.  L.  550,  91  A  1035. 

"The  dependent  may  have  other  means  of  support,  as  when  the 

employee  contributed  to  a  family  fund,  and  the  contributions  may 

be   at   irregular  intervals  and    in  irregular  amounts,   and   need  not 

approximate  at  least  the  minimum  amounts  of  compensation  fixed 

by  the  Act. 

Smith  v.   National  Sash,   etc.   Co.   96  Kan.   816. 
Walz  v.   Holbrook  etc.  Corp.   170  App.  Div.   6. 
Hotel  Bond  Co.'s  App.  89  Conn.   143,   93   A   245. 
Taylor   v.   Seabrook,   87   X.   J.   L.   407,   94   A.    399." 

The  Powers  v.  Hotel  Bond  Co.'s  Appeal  Case,  from  the  Connecti- 
cut Court,  is  the  most  favorable  opinion  that  the  Board  has  been 
able  to  find  bearing  upon  the  question  of  dependency  view  from 
the  standpoint  of  the  claimant.  Another  court  decision,  more  or 
less  favorable  to  the  contention  of  the  claimant  in  this  case,  is 
that  of  McLean  v.  Moss  Bay  Haematite  Iron,  Etc.,  Co.,  3  BWCC. 
402,  in  which  case  the  court  held  that : 

"The  mother  of  an  injured  son  may  be  partially  dependent  on  her  son, 
■where  the  earnings  of  the  son  were  paid  into  the  family  fund,  though  the 
mother  is  supported  by  her  husband. ' ' 

Among  other  cases  somewhat  similar  to  the  above   is  found  the 

following : 

Turner  et   al  v.  Miller  &  Eiehards,  3  BWCC  305. 

Main  Colliery  Co.  v.  Davies,  80  L.   T.   674,  2  WCC,  108. 

Eobertson  v.  Hall  Bros.  Steamship  Co.  3  BWCC,  368. 

Turner  v.  Miller  3   BWCC,  305. 

Friseia  v.  Drake  Bros.  Co.   153  N.  Y.   Supp.  392. 

Appeal  Hotel  Bond  Co.,  93  Atl.  254. 

The  Supreme  Court  of  New  Jersey  held  in  the  case  of  Miller  v. 
Public  Service  Railway,  85  Atl.  1030,  as  follows : 

"It  seems  to  me  that  the  contrast  in  the  statute  as  between  those  who 
are  actually  dependent ;  that  is,  dependent  in  fact  upon  the  decedent,  and 
those  who  are  not  dependents.  Actual  dependency  to  my  mind,  means 
dependents  in  fact,  and  is  a  question  of  fact,  and  the  enumeration  of 
certain  persons  after  this  heading  should  not  be  held  to  place  them  in  the 
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relationship  of  actual  dependents.  Their  enumeration  after  these  words 
indicates  that  they  must  bring  themselves  by  proof  into  dependency  in 
fact,    as   distinguished    from    theoretical   dependency;    otherwise    the   words 

are  superfluous The  statute  plainly  marks  the  contrast  not 

between  dependents  and  non-dependents,  but  between  actual  dependents 
and  non-dependents. ' ' 

Again,  in  the  case  of  Jackson  v.  Erie  Ry.  Co.,  91  Atl.  1035,  the 

Supreme  Court  of  New  Jersey  said : 

"Dependent  in  these  statutes  means  dependent  for  the  ordinary  neces- 
saries of  life;  one  who  looks  to  another  for  support  or  help.  If  partially 
dependent,   they  must  necessarily  be   actually   dependent. ' ' 

In  the  case  of  Muzik  v.  Erie  Ry.  Co.,  89  Atl.  248,  the  same  Court 

again    said: 

"Our  statute  says:  'Actual  dependents'  which  must  mean  'Depend- 
ents in  fact '.  Here  they  were  dependents  in  fact,  so  that  if  the  injured 
person  is  entitled  to  recovery,  it  was  proper  under  the  authority  of  the 
court,  to  determine  the  facts  underlying  the  compensation. ' ' 

On  the  question  of  dependency,  the  statute  of  the  State  of  Mich- 
igan reads  in  part  as  follows : 

"Questions  as  to  who  constitutes  dependents,  and  the  question  of  their 
dependency,  shall  be  determined  as  to  the  date  of  the  accident  to  the 
employee,  and  their  right  to  death  benefit,  shall  become  fixed  as  of  such 
time,   irrespective   of   any   subsequent   change    in   conditions. ' ' 

In  this  connection  it  will  be  noted  that  the  Michigan  statute  uses 
the  words  "as  of  the  date  of  the  accident,"  while  the  Montana 
statute  uses  the  words  "at  the  time  of  the  injury". 

In  considering  the  Michigan  statute,  the  Supreme  Court  of  that 
state  in  the  case  of  Pinel  v.  Rapid  Railway  System,  150  N.  W.  897, 
held  that  there  must  be  an  order  of  the  court  compelling  the  son 
to  support  his  parent,  in  order  to  create  a  legal  obligation  against 
him,  clearly  indicating  that  as  far  as  the  relationship  was  con- 
cerned, it  did  not  serve  to  establish  the  matter  of  dependency. 

In  the  case  of  Rammill  v.  Pennsylvania  Railroad  Co.,  94  Atl.  313, 
the  Supreme  Court  of  the  State  of  New  Jersey  held : 

"Under  Workmen's  Compensation  Act,  the  words  'actual  dependents' 
refer  to  relatives  of  the  deceased,  who  were  being  wholly,  or  to  a  sub- 
stantial degree,  supported  by  deceased  at  the  time  of  his  death. ' ' 

The  Supreme  Court  of  the  State  of  Massachusetts,  in  the  case  of 
Petrozino  v.  American  Mutual  Liability  Company,  Caliendo's 
Case,  107  N.  E.  370,  said  that: 

' '  Under  Workmen 's  Compensation  Act  of  Massachusetts,  providing  that 
the  insurer  shall  pay  dependents  of  an  employee  who  is  killed,  who  were 
wholly  dependent  upon  his  earnings  for  support,  a  stipulated  weekly 
payment,  it  is  a  question  of  fact  whether  the  mother  and  sister  of  a  de- 
ceased employee  were  wholly  dependent  upon  him." 

It  is  evident  that  the  fact  that  John  William  Kuittinen  and 
Briita  Kuittinen  were  the  father  and  mother  respectively  of  the 
deceased  William  Kuittinen,  carries  with  it  no  presumptive  con- 
clusion of  dependency,  in  any  degree,   other  than  the   relationship 
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which  existed  constitutes  one  of  the  necessary  elements  in  making 
up  dependency  under  the  Montana  Law.  However,  in  addition 
to  the  establishment  of  the  matter  of  the  relationship,  there  must 
also  be  clearly  and  conclusively  established  the  fact  that  the  father 
and  mother  as  claimants  in  this  case  were  actually  dependent  upon 
the  son. 

The  same  Court,  in  the  case  of  Veber  v.  Massachusetts  Bonding 
and  Insurance  Company,  112  N.  E.  485,  held  very  clearly  that  de- 
pendency was  a  question  of  fact  to  be  determined  by  the  Industrial 
Accident  Board  and  that  such  findings,  as  to  the  matter  of  the 
evidence  or  testimony  taken  to  establish  the  facts,  were  not  sub- 
ject to  review  by  the  courts. 

This  question  was  also  covered  comprehensively  in  the  following 
cases: 

Koberts  v.  Whaley,  158  N.  W.  209. 

Garcia  et  al  v.  Industrial  Accident  Comm.  of  Calif.  151  Pac.  741. 

Herrick  in  re  Millett  Woodbury  &  Co.,  217  Mass.   111. 

In  re  Employers  Liability  Insur.   Co.   104  N.  W.  432. 

Mahoney    v.    Gamble-Desmond    Co.    90    Connecticut,    255. 

Main  Colliery  Co.  v.  Davies,   1   W.   C.   C.   92. 

Hodgson  v.   West   Stanley  Colliery  Co.   3   BWCC  260. 

Miller  v.  Riverside  Storage  Co.  155  1ST  W  462. 

In  the  case  of  the  Main  Colliery  Co.  v.  Davies,  referred  to  above, 
the  Court  held  as  follows : 

' '  A  father  may  be  dependent  upon  his  son  in  some  circumstances,  but 
the  court  is  not  required  to  hold,  as  a  matter  of  law,  that  he  must  be. ' ' 

In  the  case  of  Hora  v.  Ohio  Industrial  Commission,  involving  this 
question,   the   court  held  that : 

"Nor  is  there  any  presumption  that  the  father  and  mother  of  an  un- 
married grown  son,  who  resides  with  them,  are  in  any  degree  dependent 
upon  him,  but  it  must  be  shown  that  they  are  as  a  matter  of  fact,  actually 
dependent,  or  that  they  are  of  such  age  and  financial  condition  as  to  bring 
them  within  the  purview  of  the  statute  which  makes  it  a  penal  offense 
for  a  child  to  fail  to  support  an  indigent  parent. ' ' 

It  is  evident,  judging  from  the  many  definitions  given  by  the 
courts,  covering  the  question  of  dependency,  that  they  are  prac- 
tically all  based  to  a  greater  or  lesser  extent,  upon  the  theory  and 
reasoning  advanced  by  the  court,  in  the  Main  Colliery  v.  Davis 
case,  referred  to  above,  in  which  among  many  other  things,  the 
court   stated : 

' '  The  mere  fact  that  a  father  received  money  from  his  son  and  spends 
it,  is  not  alone  sufficient  to  establish  a  claim  under  the  Compensation  Act. ' ' 

In  reaching  a  proper  conclusion  as  to  what  constitutes  depend- 
ency, it  is  unquestioned  that  the  needs  of  the  claimant  must  have 
some  bearing  on  the  question.  In  the  case  referred  to.  Lord  Shan 
held  that : 

"  'Dependent'  in  the  Act  means  dependent  for  the  ordinary  necessities 
of  life,  the  maintenance  of  members  of  his  family  by  a  person  in  that 
class  and  position  in  life." 
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In  the  case  of  Constando  v.  Hanover  Brick  Co.,  37  N.  J.  L.  J.  52 
(Mossis  C.  P.  1914),  the  court  held  that  in  passing  upon  the  ques- 
tion of  dependency,  as  follows : 

' '  My  conclusion  is  that  the  financial  arrangements  obtaining  between 
the  father  and  son,  now  deceased,  were  voluntary,  so  far  as  the  family 
needs  were  concerned  and  so  far  as  the  petitioner 's  necessities  appear. 
Whatever  may  account  for  the  payments  which  were  made  to  the  father  of 
all  or  part  of  the  son's  wages,  it  does  not  appear  that  such  payments 
were  made  for  the  purpose  of  maintenance  either  of  the  petitioner  or  the 
mother  of  the  deceased,  or  any  other  member  of  the   family. ' ' 

It  is  evident  from  the  several  court  decisions  searched,  that  un- 
less the  claimants  depend  upon  the  earnings  of  the  deceased  son 
for  their  support  and  draw  therefrom  for  their  personal  imme- 
diate needs  that  the  fact  that  the  deceased  may  have  contributed 
toward  a  fund  for  the  purpose  of  buying  a  house  or  for  the  pur- 
pose of  furnishing  clothing  and  other  necessaries  or  luxuries  for 
his  father  or  mother  or  brothers  and  sisters  which  even  though 
it  contemplated  a  benefit  to  the  claimants  does  not  in  the  matter 
of  having  contributed,  establish  the  father's  or  mother's  claim  for 
compensation  as  a  major  dependent.  Actual  dependency  must  be 
proved  aside  from  or  in  addition  to  the  fact  of  assistance  having 
been  rendered  either  voluntarily  or  through  a  sense  of  filial  duty. 

In  the  case  of  the  California  State  Board  of  Prison  Directors  v. 
Dickerson,   1  Cal.   Ind.  Ace.  Comm.,   the   court  held  that : 

' '  To  constitute  dependency  contributions  for  support  must  be  made 
with  some  regularity  and  must  be  relied  upon  by  the  beneficiary  as  a 
source  of  support. ' ' 

In  the  case  of  Dazy  v.  Apponaug  Co.,  89  Atl.  160,  the  Supreme 
Court  of  the  State  of  Rhode  Island  held  that  the  term — "  'depend- 
ent' means  dependent  for  the  ordinary  necessaries  of  life,  for  a 
person  of  the  petitioner's  class  and  position  and  does  not  cover  the 
reception  of  benefits  which  might  be  devoted  to  the  establishment 
or   increase   of   some  fund — ". 

In  determining  what  does  not  constitute  dependency,  the  courts 
have  held  that  the  promise  of  a  son  to  help  his  father  is  not  suffi- 
cient to  establish  dependency  of  the  father  upon  the  son  without 
proof  of  regular  contributions  for  support  having  been  made  and 
that  same  were  necessary. 

The  courts  have  also  held  that  the  time  and  circumstances  under 

which  contributions   have  been  made   are   not  so   vital   as  the   fact 

that  same  were  necessary  and  were   expected   and  looked   forward 

to  by  the  recipient.     This  is  indicated  by  the  findings  of  the  court 

in  the  cases  heretofore  referred  to,  and  especially  those  of : 

Turner  et  al  v.  Miller  and  Eichards,  3  BWCC,  305. 
Eobertson   v.    Hall   Bros.   Steamship    Co.,    3    BWCC,    368. 
Main  Colliery  Co.  v.  Davies,   80  L.   T.  674;   2   WCC  108. 
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The  appellate  court  of  the  state  of  Indiana,  in  rendering  a  de- 
cision in  the  Carroll  dependency  case,  on  June  27,  1917,  reported 
in  116  N.  E.  841.  says: 

"We  proceed  to  the  question  of  dependency  unaided  by  conclusive  pre- 
sumption  The   question   of   dependency   in   whole   or   in   part, 

must  be  determined  in  accordance  with  the  facts   as  the  facts  may  be  at 

the  time   of  the  injury In   every   case   the   burden  is   on   the 

claimant  to  establish  by  evidence,  direct,  circumstantial,  or  both,  the  facts 
showing  dependency Courts  as  a  rule  in  determining  the  ques- 
tion of  dependency  and  who  are  dependents,  resort  to  description,  to  an 
outlining  of  the  elements  rather  than  to  definition.  Stated  generally,  a 
dependent  is  one  who  looks  to  another  for  support  and  maintenance ;  one 
who  is  in  fact  dependent ;  one  who  relies  on  another  for  the  reasonable 
necessities  of  life. ' ' 

The  same  court,  in  the  Peters  case,  decided  on  June  27,  1917,  and 

reported  in  116  N.  E.  818,  says: 

' '  The  word  '  dependent '  should  be  given  a  meaning  broad  enough  to  in- 
clude the  reasonable  needs  of  a  parent  in  the  proper  support  of  himself 
and  his  dependent  family.  Such  construction  is  in  accordance  with  the 
decisions  in  many  well  considered  cases  in  other  jurisdictions  where  com- 
pensation laws  are  in  force  with  similar  provisions In  the  facts 

submitted  it  is  stated  that  the  weekly  contributions  made  by  the  minor 
son  to  his  father  from  his  wages,  were  used  and  required  for  the  support 
of  his  family.  This  fact,  taken  in  connection  with  other  facts  stated 
would  leave  the  inference  that  such  father  was  dependent  on  his  deceased 
minor  son,  within  the  meaning  of  the  Indiana  Workmen's  Compensation 
Act. ' ' 

In  the  case  of  Turley  v.  Bible  Institute  Building  Company,  1  Cal. 
62,  the  court  held  that  occasional  gifts  from  a  son  to  his  mother 
were  not  sufficient  to  establish  the  dependency  of  the  mother  and 
in  the  case  of  Pinel  v.  Rapid  Railway  System,  150  N.  W.,  1897, 
already  referred  to,  the  court  held  that  the  mere  legal  obligation 
of  a  son  to  support  his  mother  does  not   constitute  dependency. 

There  is  no  presumption  anyAvhere  that  a  parent  is  actually  de- 
pendent upon  his  child  and  Section  3751  of  the  Revised  Codes  of 
Montana,  1907,  defining  reciprocal  duties  of  parents  and  children, 
in   maintaining   each  other,   provides   that: 

"It  is  the  duty  of  the  father,  the  mother  and  the  children  of  any  poor 
person,  who  is  unable  to  maintain  himself  by  work,  to  maintain  such 
person  to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to 
pay  for  necessaries  previously  f umished  to  such  parent  is  binding. ' ' 

It  is  very  apparent  that  there  was  no  legal  obligation  imposed 
upon  William  Kuittinen  at  the  time  of  his  accidental  death  to  sup- 
port his  father,  the  claimant.  John  William  Kuittinen,  or  his 
mother,  Briitta  Kuittinen.  They  lay  no  claim  to  being  "indigent 
parents." 

In  preparing  this  opinion,  126  cases  involving  the  question  of  de- 
pendency have  been  searched  and  out  of  that  number,  190  cited, 
including  cases  that  seemed  to  favor  the  contention  of  claimants 
that    they    are    entitled    to    compensation    on    account    of   the    acci- 
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dental  death  of  their  son.  The  research  made  has  been  upon  the 
side  of  the  claimants,  to  determine  if  it  were  possible,  within  the 
law  and  the  evidence,  to  favorably  consider  their  claims  which 
fact  must  serve  as  an  excuse  for  the  number  of  court  cases  cited. 

The  canvass  made  of  court  and  board  decisions  discloses  the  fact 
that  the  courts  have  reversed  many  more  cases  involving  the  ques- 
tion of  dependency,  where  it  has  been  allowed  and  compensation 
ordered  paid  than  in  cases  where  compensation  has  been  denied. 
This  would  seem  to  indicate  the  tendency  of  boards  and  commis- 
sions to  be  swayed  by  sympathy  and  humanitarianism  to  the  extent 
of  going  beyond  the  limits  of  the  law  in  fixing  a  standard  from 
which  to  judge  and  determine  matters  of  fact  governing  depend- 
ency, within  the  meaning  of  the  various  workmen's  compensation 
laws.  The  law  must  be  properly  applied  to  the  facts,  after  the 
facts  have  been  properly  determined. 

In  the  case  of  Mahoney  v.   Gamble,  found  in  96  Atl.  1025,  the 

Supreme  Court  of  Errors  of  the  State  of  Connecticut,  in  reversing 

the  judgment  of  the  Superior  Court,  which  had  affirmed  the  award 

of  compensation  made  by  the   Compensation  Commissions,   said : 

"Where  a  recipient  shall  be  conclusively  presumed  to  be  totally  de- 
pendent upon  a  wife,  with  whom  he  lives  at  the  time  of  her  injury,  the 
presumption  does  not  arise,  as  against  his  being  compensated  for  injuries 
to  his  son,  but  that  is  a  fact  to  be  determined  in  every  case,  and  not  gov- 
erned by  presumption. ' ' 

It  was  evident  that  the  Supreme  Court  of  Errors  found  that  the 
Compensation  Commissioner  had  been  too  liberal  in  his  interpreta- 
tion of  what  constituted  dependency.  Again,  we  find  this  same 
court,  in  affirming  decision  of  Superior  Court  of  Fairfield  County, 
in  the  case  of  Blanton  v.  Wheeler  &  Howes  Co.,  99  Atl.  494,  read- 
ing: 

' '  Where  claimant  is  a  married  daughter  of  a  deceased  employee  whose 
death  was  due  to  injuries  sustained  in  the  course  of  employment  the 
question  of  her  dependency  depends  upon  whether  without  the  contribu- 
tions of  her  father  she  has  sufficient  means  at  hand  for  supplying  present 
necessities,  judging  those  according  to  her  class  and  position  in  life,  the 
principles  being  the  same  as  that  which  would  be  applied  in  determining 
what  would  be  necessities  to  be  furnished  a  minor;  and  the  mere  fact  that 
she  received  from  time  to  time  small  sums  of  money,  which  she  employed  in 
her  ordinary  living  expenses  and  which  she  relied  on  to  help  out  therein, 
would  not  be  sufficient  to  show  her  a  partial  dependent  entitled  to  an 
award  unless  it  further  appeared  that  the  contributions  were  necessary  to 
her  support  according  to  her  class   and  position  in  life. ' ' 

The  foregoing  would  seem  to  clearly  indicate  the  position  of  the 
Supreme  Court  of  Errors  of  the  State  of  Connecticut  on  the  ques- 
tion of  what  constitutes  "actual  dependency."  in  which  connection 
it  is  well  to  bear  in  mind  that  the  Connecticut  Compensation  Law 
is  the  same   as  Montana  defining  dependency. 

In  Massachusetts,  we  find  that  the   Supreme  Judicial   Court   of 
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that   state   has  found   it   necessary   in   several   cases   involving   the 

question  of  dependency,  to  reverse  the  findings  of  the  Industrial 

Accident    Board    where    compensation    had    been    ordered    account 

dependency,  which  would  seem  to  indicate,  as  stated,  the  tendency 

of  boards  and  commissions  to  treat  rather  too  liberally  claims  for 

dependency.     Among  the  cases  reversed  by  the  Supreme  Judicial 

Court,   involving  questions  that   bear  upon   the   case   in   hand,   we 

find  the  following: 

In  re  Nelson,  105  N.  E.  357. 

In  re  Gallagher  106  N.  E.  558. 

In  re  Aetna  Life  Ins.  Co.  106  N.  E.  558. 

Veber  v.   Mass.   Bonding  &  Ins.  Co.   112  N.  E.   485. 

In  re  Newman's  Case,  111.  N.  E.  359. 

Kenney  v.  City  of  Boston,  111  N.  E.  47. 

A  similar  condition  exists  in  the  other  states  for  we  find  in 
Michigan  that  the  Supreme  Court  of  that  state  has  found  it  neces- 
sary to  reverse  the  Industrial  Accident  Board,  in  awarding  com- 
pensation to  dependents,   in  the   cases   of: 

Finn  v.  Detroit  Mt.  C.  &  M.  By.  115  N.  E.   721. 

Boberts  v.  Whaley,  158  N.  W.  209. 

Luchvig  v.  American  Car  &  Foundry  Co.  161  N.  W.  835. 

In  New  York  state,  the  most  pronounced  case  is  that  of  Tirre  v. 
Bush   Terminal    Co.,    172   A.    D.    386. 

From  the  State  of  New  Jersey,  we  find  the  Supreme  Court  of 

that  State  reversing  the  compensation  awards,  account  dependency, 

in  the  cases  of: 

Hammill   v.   Bennsylvania   Bailroad   Co.   94   Atl.    313. 

Jackson  v.  Erie  By.  Co.   91  Atl.   1035. 

Havey  v.  Erie  By.  Co.  95  Atl.  124. 

Batista  v.  West  Jersey  &  S.  B.  B.  Co.  88  Atl.  954. 

The  record  in  the  other  states  where  compensation  laws  provid- 
ing for  the  payment  of  compensation  to  dependents  have  been  in 
existence  for  any  considerable  length  of  time  is  similar  on  this  ques- 
tion, and  citations  of  cases  could  be  multiplied  from  a  long  list 
of  American  decisions,  covering  this  dependency  question. 

As  has  been  stated,  the  members  of  the  Board  have  endeavored 
to  find  court  decisions,  board  rulings,  opinion  of  authorities  and 
definitions  in  support  of  the  most  liberal  possible  interpretation  of 
the  provisions  of  the  workmen's  compensation  statutes,  relating  to 
dependents  and  actual  dependency.  As  will  be  noticed  only  a  few 
of  the  cases  that  the  Board  has  been  able  to  study  can  be  con- 
sidered distinctly  favorable  to  the  contention  of  the  claimants  in 
the  case.  In  fact,  only  six  cases  were  found  that  to  any  degree 
supported  the  contention  of  the  claimants.  As  against  these  six 
cases  nearly  two  hundred  have  been  cited  in  the  foregoing  pages 
holding  views  contrary  to  the  six  cases  referred  to.     Taken  in  its 
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entirety,  we  have  endeavored  to  cover  the  matter  of  "dependency" 
from  every  possible  viewpoint  and  to  that  end  have  tried  to  search 
every  recognized  authority. 

The  question  has1,  been  taken  up  from  the  angle  of  "Depend- 
ency," then  "Actual  Dependency,"  then  "Support,"  as  deter- 
mined by  the  courts  and  also  by  the  authorities  and  by  the  compen- 
sation boards  and  commissions  in  the  various  states  operating  under 
compensation  laws,  and  it  seems  very  evident  that  "actually  de- 
pendent to  any  extent  upon  the  decedent  at  the  time  of  injury" 
(Section  6  (m)  Montana  Act)  means  in  reality — "Dependent  when 
necessary".  This  definition  tentatively  used  by  the  Board  may 
not  be  very  elegant  but  we  maintain  is  expressive  and  we  also  be- 
lieve comprehensive.  We  are  all  dependents,  on  something,  whether 
it  be  on  our  own  efforts,  or  the  efforts  of  another,  and,  if  we  are 
obliged  to  depend  on  tbe  labor  of  a  relative  it  is  because  same  is 
necessary  and  when  thus  necessary,  then  the  law  will  so  recognize 
it.     Otherwise  not. 

Actually  dependent  for  the  things'  necessarily  needed,  will  gen- 
erally serve  as  a  fair  test  in  determining  the  existence  of  depend- 
ency under  the  provisions  of  the  Montana  Act,  and  it  would  be 
fairly  safe  to  reason  that  the  term  "Dependency"  means —  "De- 
pendent for  the  ordinary  necessities  of  life  for  a  person  of  claim- 
ant's class  and  position  in  life,  taking  into  account  the  financial 
and  social  position  of  the  recipient" — and,  furthermore,  that  this 
determination  is  a  question  of  fact  resting  exclusively  with  the 
Board  and  governed  by  the  facts  existing  at  the  time  of  the  injury. 

Under  the  very  terms  of  the  Montana  Act,  as  interpreted  by  the 
Supreme  Court  of  the  State,  questions  of  dependency  are  made 
questions  of  fact  and  can  only  be  determined  by  the  facts  submitted 
in  each  individual  case.  The  ultimate  question  to  be  decided  by 
the  Board  is  the  application  of  the  proper  standard  to  the  facts  ad- 
duced. 

In  the  Willis  case  and  also  in  the  Morgan  case,  in  both  of  which 
compensation  questions  were  involved,  the  Supreme  Court  of  the 
State  held  that  in  case  of  appeal  from  the  ruling  of  the  Board  the 
cases  could  not  be  tried  de  novo  by  the  higher  court.  While  this  may 
mean  that  the  facts  cannot  be  reviewed  by  the  higher  court,  yet  the 
court  reserves  unto  itself  the  right  to  review  the  standard  applied  to 
the  facts  submitted  to  the  Board  upon  which  its  ruling  has  been  based, 
which  condition  clearly  indicates  the  necessity  for  employing  the 
proper  standard  in  determining  the  application  of  the  facts  ad- 
duced in  any  case  to  the  law  governing  same. 
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Conclusions    Re :      Dependency — From    Court    Decisions    Cited    and 

Authorities  Quoted 

Predicated  in  some  measure  upon  the  court  decisions  cited  and 
the  standard  authorities  quoted  in  the  foregoing  pages,  the  Board 
is  of  the  opinion  that  dependency  is  a  question  of  fact  to  be  deter- 
mined by  the  Board  after  hearing  and  weighing  the  evidence  sub- 
mitted. The  status  of  the  claimants  as  to  their  class  and  position 
in  life  must  be  taken  into  account,  and  their  financial  and  social 
position  must  be  fully  considered.  The  fact  of  contributions  by  the 
deceased  must  be  proven  and  also  that  such  contributions  were 
expected  and  relied  upon  as  a  necessary  factor  in  the  support  and 
maintenance  of  the  claimants,  in  their  ordinary  style  of  living. 
Donations  are  not  necessarily  for  support.  Assistance  in  the  mat- 
ter of  purchasing  property  or  the  creation  of  a  fund  to  meet  future 
contingencies  of  life  can  not  be  brought  within  the  definition  of 
dependency  (at  the  time  of  the  injury)  for  the  things  necessary  to 
support  the  parents  in  the  station  or  class  of  life  to  which  they 
were  accustomed  or  in  which  they  were  living.  It  is  evident  that 
the  contributions  must  be  for  those  things  that  are  necessary  to 
the  claimants  and  that  they  are  obliged  to  have,  to  be  able  to  main- 
tain themselves  in  the  class  to  which  they  belong  and  in  which 
they  are  living  or  were  living  at  the  time  of  the  injury  to  the  de- 
ceased, and  which  they  were  unable  to  obtain  without  the  contribu- 
tions  alleged. 

The  facts  relating  to  the  parents'  income,  apart  from  the  contri- 
butions, is  a  pertinent  inquiry  and  it  is  fair  that  a  comparison  as 
between  this  income  and  the  essential  cost  of  living  at  the  time  of 
the  injury  is  also  a  relevant  and  important  matter  for  consideration. 

The  Legislature,  in  enacting  the  Compensation  Law,  constituted 
widows  and  children  beneficiaries  without  any  regard  to  depend- 
ency. It  also  placed  dependent  parents  within  the  scope  of  the  law 
as  recipients  of  compensation  in  a  lesser  degree,  but  imposed  the 
condition  of  actual  dependency  on  the  deceased,  to  some  extent  at 
the  time  of  the  injury,  as  a  necessary  qualification  to  justify  com- 
pensation. If,  therefore,  parents  were  able  to  support  themselves 
and  those  dependent  upon  them  at  the  time  of  the  injury,  in  their 
customary  class  and  station,  then  they  are  not  within  the  require- 
ments of  the  act  as  "Dependents". 

With  a  law  similar  to  Montatna,  the  Supreme  Court  of  Connecti- 
cut held  in  the  Blanton  case  that — "No  one  can  be  said  to  be  a  'de- 
pendent' within  the  meaning  of  the  Compensation  Act  who  has 
such  means  at  hand  for  supplying  present  necessities,  rating  them 
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according  to  the  alleged  dependent's  class  and  position  in  life". 
(Bertha  L.  Blanton  v.  Wheeler  &  Howes  Co.,  91  Conn.  226 ;  99  Atl. 
494.) 

Facts  Established  at  Hearing 

The  evidence  adduced  at  the  hearing  held  in  the  City  of  Butte, 
November  24th,  1920,  disclosed  that  John  William  Kuittinen, 
father  of  the  decedent,  and  one  of  the  claimants,  is  a  native  of  Fin- 
land, and  a  resident  of  the  United  States  for  the  past  19  years.  He 
was  naturalized  in  1906.  Notwithstanding  his  American  citizenship 
of  fourteen  years'  standing,  and  his  continual  employment  as  a  la- 
borer, he  testified  that  he  could  not  speak  the  English  language 
and  insisted  upon  an  interpreter.  Consequently,  it  was  difficult  to 
obtain  ready  responses  to  questions  and  many,  perhaps  account 
not  being  fully  understood,  were  evasively  answered  or  the  failure 
to  answer  attributed  to  a  faulty  memory. 

The  claimants  first  filed  their  claims  for  compensation  as  "De- 
pendents" on  July  12th,  1920,  on  the  regular  forms  provided  by 
the  Board  and  especially  adapted  to  elicit  information  as  to  de- 
pendency, which  if  substantiated  would  either  sustain  their  claim  or 
establish  the  fact  that  they  were  not  dependents. 

The  claims  filed  by  the  father  and  mother  are  almost  identical, — 

that    of   the    father    stating — "Depending    on    my    son's    wages    to 

help  pay  for  three  small  houses  I  purchased,  etc."     In  answer  to 

the    question, — "When    did    deceased    begin    to    contribute    toward 

your    support?"      Answer — "About    fours    years    previous    to    his 

death."    These  claims  were  sworn  to  and  filed  with  the  Board  by 

claimants,    who    were    advised    what    "dependency"    contemplated 

under  the  Workmen's  Compensation  Law,  as  the  Board  interpreted 

it.     The   Board 's  letter  to   claimants  Avas   in   part,   as   follows : 

"As  advised  in  our  letter  of  July  13th,  'Dependency',  under  the  Work- 
men 's  Compensation  Law  must  be  an  actual  dependency  as  distinguished 
from  mere  relationship  of  son  and  parents,  with  occasional  gifts  or  dona- 
tions from  the  son  to  assist  the  parents ;  it  means  a  reliance  for  those 
necessities  which  are  required  in  the  ordinary  fact  of  living.  In  plain 
language,  it  means  contributions  from  the  son  for  the  purpose  of  supply- 
ing the  parents  with  those  articles  of  average  consumption  which  enter 
into  their  daily  living.  Contributions  made  for  the  acquisition  of  property, 
which  has  for  its  purpose  the  bringing  in  of  income,  or  the  providing  for 
a  future  home,  or  future  living,  are  not  such  contributions  as  are  contem- 
plated by  the  word  'Dependency '.  Dependency  is  for  life's  necessities, 
those  things  which  the  parents  were  unable  to  supply  themselves  with,  and 
upon  which  they  must  live." 

Following  receipt  of  this  letter  by  claimants,  or  on  October  6th, 
1920,  amended  claims  were  filed  by  claimants  through  Attorney 
C.  E.  O'Neill,  setting  out  that  contributions  were  made  sometimes 
weekly,  sometimes  monthly ;  that  the  amounts  were  never  less  than 
$75.00   per   month.     That   the    claimants    were    partially    dependent 
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upon  such  contributions  for  a  period  of  four  years  without  which, 
on  account  of  physical  defects  which  rendered  the  father  partially 
disabled,  he  could  not  have  maintained  himself  in  the  usual  and 
customary  station  in  life.  In  response  to  the  questions, — "What 
property  you  own,   etc.", — The  explanation  is  as  follows: 

"During  the  period  of  four  years  preceding  death  of  my  son,  and  out 
of  the  contributions  from  decedent,  not  actually  required  in  full,  my  wife 
saved  for  the  use  of  decedent  sometimes  five,  ten  and  fifteen  dollars  each 
month,  and  during  about  the  month  of  March,  1920,  with  decedent 's  con- 
sent my  wife  and  I  invested  savings  amounting  to  about  $400.00  in  a  lot 
upon  which  were  three  small  houses,  two  rooms  in  each  house.  That  pre- 
viously we  had  been  paying  rent  amounting  to  about  twenty  dollars  per 
month.  That  by  purchasing  said  property  and  paying  thirty-five  dollars 
per  month  together  with  interest  amounting  to  less  than  fifteen  dollars 
per  month,  we  could  eventually  acquire  title  thereto  for  the  same  sum  of 
money  as  we  had  previously  paid  in  rent,  added  to  the  probable  rental 
value  of  two  of  the  houses  at  ten  dollars  per  month  each. 

That  out  of  the  contributions  of  deceased  to  my  wife  and  I,  we  were 
able  to  pay  the  difference  between  rent  and  the  amount  required  to  be 
paid  on  said  property.  That  without  such  contributions  we  were  unable 
to  continue  payments  on  property  and  to  supply  ourselves  with  the  actual 
necessities  of  life,  both  ourselves  and  our  two  minor  children,  which  con- 
tributions amounted  to  $75.00  per  month  and  sometimes  more,  and  on 
which  we  were  dependent  to  nearly  the  full  extent  for  such  necessaries  of 
life. 

That  such  contributions  were  necessary  because  I  am  partially  disabled, 
having  been  ruptured  about  eight  years  ago,  and  ill  health ;  that  I  have 
only  been  able  to  work  part  of  the  time  and  have  been  out  of  work  be- 
cause of  sickness  and  injury — at  one  time  for  about  one  year — at  another 
time  for  about  six  months,  and  during  all  times  for  the  past  twelve  years 
have  been  disabled  and  unable  to  work  full  time — sometimes  being  com- 
pelled to  abandon  work  for  several  days  and  sometimes  for  weeks  every 
month;  that  because  of  such  sickness  and  disability,  necessity  of  medical 
attention  and  expenses  thereof,  we  were  made  dependent  upon  deceased 
as  aforesaid  and  that  it  is  because  of  such  sickness  and  injury  that  the 
deceased  started  to  work  four  years  ago. ' ' 

These  amended  claims,  sworn  to  by  claimants,  were  accepted  by 
the  Board  as  amending  the  claims  for  compensation  originally 
filed.  The  amended  claims  certainly  purported  to  comply  with  the 
requirements  of  the  Board  in  defining  dependency,  as  attempted  in 
its  letter  of  August  24th,  1920,  previously  referred  to. 

The  testimony  of  Mr.  Kuittinen  was  to  the  effect  that  his  son 
began  working  in  1915.  Pie  worked  as  messenger  boy  in  the  tele- 
graph office,  at  roundhouse,  at  creamery,  and  at  the  East  Colussa 
mine,  on  the  surface.  This  covered  the  years  1915  and  1916.  In 
1917  he  went  to  Chicago,  afterwards  to  Philadelphia,  and  returned 
to  Butte  the  latter  part  of  March  or  fore  part  of  April,  1920. 
While  in  Butte,  he  lived  with  his  parents.  When  away  he  sent 
money  in  varying  amounts,  averaging  $60.00  a  month.  This  money 
was  sent  in  the  general  mail,  in  unregistered  letters.  These  letters 
were  destroyed.  The  only  corroborative  testimony  as  to  money 
being  received  from  Chicago  is  that  of  Charles  Mattson,  who  testi- 
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fied  that  on  one  occasion  down  at  the  postoffice  he  saw  Mr.  Kuit- 
tinen  receive  a  letter  from  his  son  which  contained  $20.00  in  cur- 
rency. 

Mrs.  Kuittinen  testified  that  her  son  sent  money  sometimes  to 
her  and  sometimes  to  his  father  when  away  from  Butte ;  a  monthly 
average  between  $60  and  $70.  Money  received  in  letters,  which 
were  burned.  Sometimes  $50.00 — sometimes  $60.00 — sometimes 
$75.00 — sometimes  $40.00  a  month.  When  he  was  not  working, 
he  did  not  send  money. 

The  testimony  of  the  claimants  disclosed  that  in  March,  1920, 
after  the  son's  return  to  Butte,  following  an  absence  of  nearly  3 
years,  he  contributed  nothing  that  month,  and  in  April  between 
$30.00  and  $40.00;  in  May  about  $40.00.  No  record  was  kept  of 
any  of  the  alleged  contributions.  The  money  was  all  turned  over 
to  Mrs.  Kuittinen  and  used  in  family  expenses  and  in  building  up 
a  fund  which  amounted  to  $400  at  the  time  of  the  boy's  return 
from  Chicago,  and  was  invested  in  the  purchasing  of  three  three- 
room  houses  and  a  lot.  The  son  was  fourteen  years  of  age  when 
he  quit  school  and  began  to  work  to  assist  in  supporting  his  par- 
ents. If  his  assistance  covered  a  period  of  four  years,  he  would  be 
eighteen  at  the  time  of  his  death.  The  employer's  report  indicates 
that  he  was  21  years  of  age.  Mr.  Kuittinen  testified  that  he  had 
pneumonia  twelve  years  ago,  which  laid  him  up  for  one  year  and  that 
he  was  ruptured  eight  years  ago,  which  laid  him  up  for  nearly  six 
months.  That  this  rupture  causes  him  pain  and  weakness.  He  was 
not  operated  on  but  wears  a  belt  or  truss.  Has  paid  hospital  fee 
for  years  but  never  consulted  the  hospital  staff  relative  to  his  hernia 
trouble.  His  statement  of  wages  earned  by  himself  is  for  1915, 
about  $1,000;  1916,  about  $1,000;  1917,  about  $1,200;  1918,  about 
$1,500 ;  1919,  about  $1,800.  He  earned  more  in  1920.  He  submitted 
a  bill  of  family  costs  for  the  year  preceding  the  death  of  his  son, 
showing  an  amount  expended  of  $2,723.50.  This  itemized  account 
includes  $225  for  repairs  on  houses,  items  like  sewing  machine,  $40; 
(Mrs.  Kuittinen  testified  that  all  clothes  were  at  all  times  bought 
readymade)  ;  bed  and  bedding,  $85.00;  winter  and  summer  coats 
for  wife,  $65.00;  raincoat,  $35.00,  and  other  items  all  of  which  are 
not  replaced  each  year. 

This  yearly  expense  bill  further  shows  that  sixteen  pairs  of 
shoes  were  purchased,  ranging  in  price  from  $5.00  to  $10.00,  and 
amounting  in  all  to  $107.00;  nineteen  suits  of  underwear;  about 
$300.00  for  clothing  for  mother  and  girl.  Mr.  Kuittinen 's  personal 
clothing  expense  appears  to  be  about  $175.00.  The  grocery  and 
meat  account  is  given  as  $1,260.00  for  the  year.     He  has  testified 
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that  he  keeps  books  but  submitted  schedule  of  expense  on  memo- 
randum slip.  No  receipts,  no  original  records  corroborating  the 
expense  schedule  were  offered  in  evidence.  These  evidently  were 
not  procurable  from  the  fact  that  the  records  had  not  been  pre- 
served or  did  not  exist ;  part  of  the  list  he  testified  was  taken  from 
memory  and  part  "marked  down."  Asked  if  he  could  bring  the 
papers  here,  his  answer  was  "has  not  saved  them."  Had  worked 
at  contract  work  in  the  mines  seven  or  eight  months  in  1919 
for  which  he  earned  from  $7.00  to  $8.00  a  day. 

On  cross  examination  Mr.  Kuittinen  testified  that  he  paid  cash 
for  groceries  and  traded  at  different  places,  had  no  charge  account 
at  any  store,  although  a  resident  of  Butte  for  many  years.  The 
property  purchased  cost  $2,300.00  of  which  $400.00  was  paid  in 
cash.  The  purchase  was  made  in  February,  1920.  Has  been  paying 
in  monthly  installments  since  then,  each  month,  between  $40.00 
and  $50.00;  this  property  has  on  it  three  houses  of  three  rooms 
each,  one  of  which  has  been  rented  for  $10.00  a  month.  He  now 
occupies  one  of  these  houses  having  done  so  previous  to  its  pur- 
chase and  when  renting  the  same  he  paid  $15.00  per  month. 
Further  questioned  in  regard  to  the  expense  account  he  had  pre- 
sented, he  "sometimes  marked  down  on  papers  and  sometimes  from 
memory;"  "did  not  keep  track  of  everything  he  spent;"  "too 
many  things  to  remember;"  kept  no  records  or  books  showing  the 
amount  of  money  he  earned. 

In  regard  to  his  former  injuries  and  sickness,  he  testified  that 
he  had  not  consulted  a  doctor  since  spring  of  1919.  Dr.  Pitkanen 
was  his  physician.  He  never  went  to  contract  hospital  or  doctor 
regarding  his  rutpure,  although  paying  monthly  for  medical  service 
through  Hospital  Contract.  Can't  remember  how  many  days  in 
any  month  he  lost  on  account  of  not  being  able  to  work  since  June, 
1919;  cannot  remember  when  he  was  sick;  had  Dr.  Pitkanen  but 
could  not  remember  when  he  incurred  a  personal  doctor  bill  of 
$5.00;  he  paid  $25.00  for  dental  work  for  his  girl  and  some  other 
doctor  bills  aggregating  $25.00.  HiS  son  did  not  pay  board  though 
he  lived  at  home  during  the  time  of  his  employment  and  while  liv- 
ing in  Butte.  Mr.  Kuittinen  could  -not  remember  how  much 
money  even  approximately  that  his  son  had  given  him. 

Mrs.  Kuittinen 's  testimony  to  a  great  extent  was  similar  to  that 
of  her  husband,  covering  matters  of  expense,  the  son's  absence 
from  Butte ;  the  amounts  of  his  contributions ;  the  purchase  of 
property ;  the  absence  of  receipts ;  letters  and  records.  Her  memory 
was  deficient  in  regard  to  the  details  of  all  other  matters  in  connec- 
tion  with   the   employment   of   physicians,   total   amount   of   remit- 
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tances  from  her  son  and  actual  amounts  earned  by  her  husband 
while  employed,  and  on  other  matters  of  detail  that  might  tend  to 
corroborate  or  substantiate  her  statements  relative  to  the  contri- 
butions made  by  the  son  and  the  amount  of  money  spent  by  her 
husband  and  herself. 

Grover  McDonald,  a  witness  for  the  defense,  testified  that  he 
was  the  Employment  Superintendent  for  the  Butte  &  Superior 
Mining  Company ;  that  when  a  man  was  hired  by  his  company,  he 
was  required  to  sign  a  card  giving  his  name,  address,  citizenship 
and  age,  number  of  dependents  and  also  requested  to  sign  the  card 
on  the  back  whereon  is  printed  an  agreement  or  notice  accepting 
the  provisions  of  a  hospital  contract  whereby  $1.00  a  month  is 
to  be  deducted  from  the  earnings  of  the  employee.  He  testified 
that  the  majority  of  the  men  read  the  information  on  the  back  be- 
fore they  sign  and  those  who  cannot  are  always  told  the  substance 
of  what  is  printed  thereon.  The  card  alleged  to  have  been  signed 
by  the  deceased  was  offered  in  evidence  as  showing  that  the  de- 
ceased stated  at  the  time  of  his  employment  with  the  said  company 
that  he  had  no  dependents.  The  card  was  admitted  by  the  Board 
for  whatever  it  might  be  worth  over  the  protest  of  counsel  for  the 
claimants.  This  card,  Serial  No.  4886,  was  evidently  made  out  by 
J.  J.  Beeler,  who  since  the  hearing  held  on  November  24th,  1920, 
has  filed  affidavit  purporting  to  identify  the  card.  However,  the 
Board  has  not  felt  justified  in  attaching  any  weight  or  significance 
to  this  card. 

H.  H.  Hayes,  a  witness  for  the  defense,  testified  that  he  was  the 
insurance  adjuster  for  the  employing  company,  and  that  he  had 
made  out  a  schedule  of  the  wages  received  by  Mr.  Kuittinen, 
Senior,  from  June  3rd,  1919,  to  August  8th,  1920;  that  the  figures 
were  taken  from  the  time-books.  Objection  was  offered  to  the  pre- 
sentation of  this  report  extending  beyond  the  date  of  the  accidental 
death  of  the  deceased,  May  22nd,  1920,  and  sustained.  The  record 
exhibited  disclosed  that  from  the  23rd  day  of  June,  1919,  to  the 
19th  day  of  May,  1920,  3  days  before  son  was  killed,  that  Mr. 
Kuittinen  had  lost  eleven  days,  no  cause  being  shown ;  during  that 
time  there  were  three  holidays  that  he  was  off  and  eight  days  on 
strike.  This  record  disclosed  that  Mr.  Kuittinen  earned  in  wages 
during  the  eleven  months  preceding  the  death  of  his  son,  $2,092.11. 

The  record  of  the  earnings  of  Mr.  Kuittinen  for  the  year,  or 
eleven  months,  preceding  his  son's  death,  were  taken  from  the  time- 
books  of  the  employing  company  and  were  in  no  wise  disputed. 
His  own  testimony  admits  fairly  regular  employment  during  the 
four   years   he   claims   dependency   on   his   son.      There   were   slight 
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intermissions  of  time  lost,  owing  to  strikes  and  legal  holidays,  but 
his  time  of  employment  and  consequent  earnings  were  above  those 
of  the  average  miner  in  the  Butte  district.  His  medical  expense 
for  himself  and  family  during  these  four  years  seems  to  be  below 
the  average  for  an  ordinary  miner's  family  of  four  persons.  Under 
the  terms  of  his  employment,  he  was  provided  hospital  and  medical 
service  at  a  cost  of  $1.00  a  month  deducted  from  his  earnings.  Yet 
he  received  no  service  from  this  source  account  sickness  during  the 
four  years  in  which  he  claims  dependency,  despite  his  allegation 
that  his  dependency  was  due  in  a  great  measure  to  his  ill  health. 

Mrs.  Kuittinen,  as  the  wife  of  William  Kuittinen,  is  legally  and 
morally  entitled  to  be  supported  by  her  husband.  If  the  father  is 
not  a  "dependent,"  it  follows  as  a  matter  of  fact  that  the  mother 
is  not.  This  is  fully  recognized  by  the  Supreme  Court  of  Errors, 
of  the  State  of  Connecticut,  in  McDonald  vs.  Great  Atlantic  and 
Pacific  Tea  Company;  (111  Atl.  65);  by  the  Supreme  Court  of 
New  York,  Appellate  Div.,  in  Fosket  vs.  Buschmann  Co.  et  al.  (182 
N.  Y.  Snpp.  919)  ;  in  Jedrlinich  vs.  Jas.  Shewan  &  Sons  (183  N.  Y. 
Sup.  111).  In  all  three  of  these  cases  the  claims  for  compensation 
were  made  by  the  mother.  It  was  shown  that  the  father  was  earn- 
ing an  average  salary  and  was  able  to  work.  The  Industrial  Acci- 
dent Board  has  awarded  compensation  in  all  three  cases  and  was 
reversed  in  each  one  of  them.  In  the  case  of  McDonald  vs.  Great 
Atlantic  and  Pacific  Tea  Company,  it  was  stated  by  the  Court: 
"Unless  the  facts  indicate  to  the  contrary,  a  wife  living  with  her 
husband  will  be  presumed  to  be  supported  by  him,  and  to  rely  upon 
him  alone  for  support.  The  fact  that  she  used  the  earnings  of  the 
deceased  in  support  of  the  family,  does  not  prove  that  she  relied 
upon  the  earnings  for  her  means  of  support." 

While  Section  6  (m)  of  the  Workmen's  Compensation  Law  de- 
fines a  major  dependent  as  "father  and  mother,  etc."  and  in  Sec- 
tion 16  (h)  provides  that  compensation  shall  be  divided  equally  be- 
tween them  where  there  be  more  than  one,  yet  in  the  judgment  of 
the  Board,  this  provision  means  that  if  the  father  is  dependent,  the 
mother  is  also  dependent  (unless  it  is  shown  to  the  contrary),  and 
then  the  compensation  is  divided  equally  between  them.  It  follows 
conversely  that  if  the  father  is  not  dependent  (unless  shown  to  the 
contrary),  the  mother  is  not,  for  her  support  comes  legally  from 
her  husband.  Hence,  the  question  is,  was  Mr.  Kuittinen  a  de- 
pendent at  the  time  of  the  accident  on  May  22nd,  1920. 

Mr.  Kuittinen 's  station  in  life  is  and  has  been  that  of  a  miner. 
For  the  past  several  years  he  has  been  working  in  the  mines  of 
Butte.     There  is  an  agreed  scale  of  wages  in  the  Butte  mining  dis- 
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trict  which  is  uniform  and  under  which  scale  the  miners  have  been 
working  for  years.  Some  operators  find  it  convenient  and  desir- 
able to  contract  by  the  piece  for  portions  of  the  work  to  be  done. 
Under  this  contract  system,  the  expert  and  especially  competent 
miners  earn  much  more  than  the  accepted  general  wage  scale  would 
net  them.  Mr.  Kuittinen  was  a  contract  miner  during  a  portion  of 
the  years  1919  and  1920.  This  not  only  added  to  his  earnings  ma- 
terially but  indicates  that  he  was  above  average  as  a  miner  and 
able  to  and  did  render  better  service  to  his  employer  than  the  ordi- 
nary  miner. 

The  mine  record  discloses  that  for  eleven  months,  or  for  330  days, 
he  earned  $6.35  a  day  including  the  days  he  "laid  off."  The  rec- 
ord shows  he  lost  eleven  days  without  cause  shown.  There  were 
three  holidays  and  eight  days  of  a  strike  period  during  this  time. 
The  mine  did  not  operate  on  Sundays  part  of  that  year  and  his  total 
working  days  for  the  eleven  months  were  less  than  300,  which 
would  indicate  that  he  earned  $7.00  a  day  for  actual  time  worked 
and  that  he  lost  no  time  account  sickness,  never  having  applied  for 
a  hospital  ticket  or  medical  card  account  illness. 

Mr.  Kuittinen 's  family  dependent  on  him  for  support,  consisted 
of  a  boy  and  girl,  his  wife  and  himself.  He  earned  for  the  support 
of  this  family  $190  a  month  for  the  eleven  months  preceding  his 
son's  death,  which  in  all  probability  was  more  than  was  earned  by 
80%  of  the  heads  of  miners'  families  in  the  Butte  District  having 
the  same  or  larger  families  to  support  during  that  same  period,  or 
for  that  matter,  for  any  former  or  later  similar  length  of  time. 
The  record  indicates  that  claimant  was  over  average  as  a  miner 
and  earning  more  than  the  average  miner  in  the  Butte  District. 
Possibly  his  expenses  were  higher  or  more  than  the  expenses  of 
the  ordinary  miner  with  a  family  of  four  to  support,  but  if  no  good 
reason,  such  as  sickness  or  accident,  caused  this  excessive  living  ex- 
pense, then  it  is  doubtful  if  such  expense  can  be  properly  accepted 
as  a  controlling  factor  establishing  dependency  within  the  meaning 
and  intent  of  the  Montana  Workmen's  Compensation  Law. 

Accepting  Mr.  Kuittinen 's  own  statement  of  his  monthly  ex- 
penses, we  find  it  itemizes: 

For  Meat ....$  25.00 

"      Groceries 80.00 

"      Coal... 7.50 

"      Electric  Service 1.25 

"      Wood ■. 1.00 

11      Kent 15.00 

Amounting  for  30  days  to $129.75 
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However,  even  at  these  figures  he  had  left  for  clothing  and  other 
incidental  expenses  over  $60.00  a  month,  which  would  seem  to  be 
ample  without  depending  upon  the  son's  earnings,  as  dependency 
under  the  compensation  law  contemplates. 

The  Board  believes  that  it  was  encumbent  on  Mr.  Kuittinen  to 
furnish  some  evidence  other  than  the  unsupported  testimony  of  him- 
self and  wife  as  to  the  alleged  expense,  in  view  of  the  fact  that  the 
living  expense  alleged  seems  unduly  large  for  a  miner's  family  of 
four.  The  members  of  the  Board  had  a  right  to  such  corroborative 
testimony  if  it  existed,  and  if  they  were  to  be  expected  to  accept  the 
statements  as  representing  actual  conditions  in  this  family.  That 
no  corroborative  evidence  of  any  kind  was  introduced  in  the  nature 
of  receipted  bills  or  invoices  or  statements  showing  the  payment  of 
at  least  some  part  of  such  excessive  family  disbursements  coupled 
with  the  evident  lack  of  knowledge  and  lapse  of  memory  in  regard 
to  the  whole  field  of  inquiry  except  as  to  the  expense  bill,  all  tended 
to  weaken  the   credibility  of  the  claimant's  testimony. 

The  apparent  reluctance  on  the  part  of  both  of  the  claimants  to 
answer  questions,  except  such  as  related  to  the  alleged  contributions 
of  deceased  and  expenditures  that  were  claimed  to  have  been  made, 
created  a  rather  unsatisfactory  impression  on  the  members  of  the 
Board  and  at  different  times  in  the  course  of  the  hearing  caused  the 
Board  to  admonish  the  claimants,  when  they  were  on  the  stand, 
that  they  must  answer  the  questions  propounded  to  them,  and  to 
which  no  objection  had  been  made  by  counsel,  or  otherwise  the  hear- 
ing could  not  proceed. 

In  this  connection  counsel  for  the  claimants  did  their  utmost  to 
induce  the  witnesses  to  answer  directly  and  promptly  all  proper 
questions  asked,  but  with  only  partial  success.  The  reluctance  re- 
ferred to  on  the  part  of  the  claimants  to  answer  questions  on  the 
witness  stand  might  have  been  due  to  timidity  account  strange 
surroundings  or  might  have  been  due  to  the  interpreter,  although 
when  the  interpreter  was  taken  to  task  concerning  the  matter  she 
was  most  emphatically  positive  that  she  was  at  all  times  endeavor- 
ing to  facilitate  the  answering  of  the  questions  instead  of  retarding 
or  in  any  wise  contributing  to  the  apparently  evasive  method  in- 
dulged in  by  both  the  claimants  a  goodly  portion  of  the  time  they 
were  on  the  stand  in  answering  many  questions  asked  them. 

The  Board  does  not  question  the  honesty  or  integrity  of  these 
claimants  or  believe  that  they  knowingly  or  deliberately  testified 
falsely  in  their  own  behalf  but  their  manner  on  the  witness  stand 
was  not  such  as  to  inspire  confidence  in  their  statements.  They 
seemed  to  fear  the  consequence  of  answering  promptly  such  qnes- 
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tions  as  did  not  relate  directly  to  the  statements  made  by  them 
in  their  amended  claim  for  compensation  filed  with  the  Board  last 
October. 

Out  of  218  questions  asked  Mr.  Kuittinen  on  the  stand  during 
cross-examination  he  answered  37  with  "Don't  remember"  and 
out  of  246  questions  asked  Mrs.  Kuittinen  on  both  direct  and  cross- 
examination,  38  were  answered  by  "Sometimes  more,  sometimes 
less"  or  "Don't  remember."  Unfortunately  many  of  these 
answers  were  to  questions  that  the  witnesses  should  have  been  able 
to  readily  answer  such  as  the  questions  relating  to  medical  services 
rendered  the  family  and  especially  to  Mr.  Kuittinen. 

The  claimants  were  apparently  at  ease  on  the  stand  and  very 
deliberate,  often  requiring  the  interpreter  to  repeat  questions  before 
answering.  At  no  time  did  either  one  of  the  parents  appear  in 
the  least  embarrassed,  annoyed  or  ill  at  ease.  On  two  occasions 
when  the  Chairman  of  the  Board  directed  a  short,  sharp,  pointed 
question  to  Mr.  Kuittinen,  as  he  was  on  the  stand  testifying,  he  re- 
ceived a  quick,  prompt  answer  in  English,  but  aside  from  this  tne  en- 
tire procedure  with  each  of  the  claimants  as  witnesses  was  con- 
ducted through  an  interpreter.  This  despite  the  fact  that  Mr. 
Kuittinen  has  been  a  naturalized  citizen  for  14  years  and  a  resi- 
dent of  this  country  for  19  years  and  a  successful  miner  and  con- 
tractor in  the  mines  of  Butte  for  the  past  several  years  where  the 
English  language  is  used  exclusively  by  those  in  charge  of  opera- 
tions, and  that  his  children  speak  English  fluently  and  are  well 
advanced  in  the  Public  Schools  of  the  City.  The  desire  for  an 
interpreter  seemed  to  indicate  the  same  caution  that  apparently 
characterized  the  manner  or  method  employed  by  both  claimants 
in   giving  their   testimony. 

The  deceased  son  was  a  minor,  not  having  reached  his  majority 
at  the  time  of  his  accidental  death.  The  parents  had  a  right  to 
claim  and  receive  the  services  of  their  minor  child.  The  law  gives 
parents  this  right  and  it  is  more  generally  exercised  by  parents  of 
foreign  birth  than  those  of  American  lineage.  The  father  and 
mother  could  claim  the  son's  earnings  but  this  would  not  make 
them  dependent  upon  the  earnings  of  the  deceased  within  the 
meaning  of  the  Montana  Compensation  Law. 

The  testimony  of  the  claimants  that  they  received,  either  volun- 
tarily or  legally,  a  portion  of  the  earnings  of  their  deceased  son  is 
not  disputed,  neither  is  their  statement  that  they  dissipated  such 
portion  of  his  earnings  after  receiving  them  as  their  judgment  or 
pleasure  might  have  dictated.     However,  the  proof  submitted  does 
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not  substantiate  the  statements  of  claimants  either  as  to  the 
amount  received  from  the  son  or  the  amount  claimed  to  have 
been  spent  for  the  necessaries  of  living. 

One  of  the  reasons  assigned  for  dependency  in  the  amended  claims 
for  compensation  filed  by  the  father  and  mother  was  the  sickness 
of  the  father,  yet  no  testimony  of  a  physician  was  offered  to  sub- 
stantiate this  allegation  and  the  testimony  of  the  claimant  himself 
does  not  support  it,  but  on  the  contrary  clearly  indicates  that  he 
was  not  incapacitated  account  sickness  for  at  least  the  two  or 
three  years  preceding  the  death  of  his  son.  The  only  actual  med- 
ical expense  he  was  able  to  identify  on  the  witness  stand  for  the 
past  five  years  was  one  physician's  bill  of  $5.00.  Evidently  this 
was  the  only  doctor  bill  he  had  incurred  since  his  hernia  accident 
of  eight  years  previous.  The  mother  did  not  allege  sickness  and 
the  father  failed  to  prove  his  allegation  of  sickness  or  inability  to 
work  at  the  time  of  the  son's  injury  or  for  several  years  previous 
thereto. 

It  is  quite  evident  that  the  question  for  determination  is  whether 
or  not  the  fact  that  the  parents  received  a  portion  of  the  earnings 
of  their  minor  son  and  spent  it,  constitutes  dependency  within  the 
scope  and  meaning  of  the  Montana  Compensation  Act,  when  said 
parents  were  in  full  possession  of  normal  good  health  and  capable 
of  earning  a  living  for  themselves  and  family,  and  when  the  father, 
an  able-bodied  man  and  experienced  miner,  was  earning  more  than 
the  average  miner  in  the  mining  district  where  he  was  working, 
averaging  over  $190.00  per  month  at  the  time  of  the  son's  death, 
and  for  the  year  preceding  the  death.  Can  dependency  exist  where 
the  claimant  enjoys  a  "substantial  and  independent  means  of  his 
own  or  where  the  contributions  of  the  deceased  went  merely  to 
augment  the  savings  of  the  family".  (Case  of  State  v.  Hennepin 
County  District  Court,  128  Minn.  338 ;  see  Montana  Supreme  Court 
Opinion    Morgan    case,    58    Mont.) 

It  would  seem  that  if  dependency  can  be  established  through  the 
fact  of  expenditures  exceeding  income,  that  then  the  feat  of  spend- 
ing more  money  than  is  earned  would  be  all  that  would  be  neces- 
sary to  prove  a  claim  and  would  mean  that  in  every  case  of  acci- 
dental death,  a  surviving  near  relative  could  successfully  claim  de- 
pendency regardless  of  income,  providing  he  had  spent  it  all  and 
thought  he   needed   more. 

The  evidence  submitted  is  conflicting  as  to  dependency  for  while 
the  claimant  acknowledges  that  his  earnings  were  about  $1,800.00 
for  the  year  preceding  the  accidental  death  of  his  son,  the  record 
of  the  employing  company  discloses  that  his  earnings  were  $2,092.00 
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for  the  ten  months  and  27  clays  preceding  the  boy's  death,  which 
was  the  only  record  of  his  earnings  available  at  the  hearing  be- 
cause previous  employment  was  with  the  North  Butte  Mining  Com- 
pany and  data  was  not  furnished.  However,  the  father  testified 
that  his  daily  or  weekly  earnings  at  the  Speculator  Mine  (North 
Butte  Company)  were  more  than  they  had  been  at  the  Black  Rock  mine 
(Butte  &  Superior,  last  place  of  employment).  Therefore,  it  is  rea- 
sonable to  assume  that  his  earnings  for  the  two  years  preceding 
his  son's  death  averaged  over  $190.00  per  month  or  about  $2,300.00 
per  year. 

The  father  testified  to  $150.00  per  month  while  the  employer's 
records  showed  over  $193.00  per  month  which  was  not  disputed. 
The  father  may  have  honestly  forgotten  the  amount  of  his  average 
monthly  earnings  or  rather  his  earnings  for  the  year,  but  in  com- 
parison with  his  excellent  memory  regarding  his  expenditures,  it 
seems  doubtful  if  he  was  unable  to  recall  within  $10.00  per  month 
the  amount  of  his  earnings. 

The  claimants  alleged  in  their  claims  for  compensation  filed  with 
the  Board  under  oath  that  the  son  had  contributed  not  less  than 
$75.00  per  month  while  they  both  testified  on  the  stand  that  the 
son's  contributions  had  not  averaged  less  than  $50.00  per  month 
for  the  four  years  preceding  his  death.  Taking  the  lesser  amount 
it  would  equal  $600.00  per  year  or  $2,100.00  for  the  four  year  period. 
Yet  the  father  on  cross  examination  estimated  the  total  contribu- 
tions of  the  son  at  about  $1,000.00.  Evidently  no  record  had  been 
kept  of  the  money  given  the  parents  by  the.  son  and  the  father's 
memory  on  the  subject  was  faulty.  Judging  from  the  father's  re- 
luctance and  the  difficulty  experienced  in  inducing  him  to  answer 
the  question  of  about  how  much  money  he  had  received  all  told 
from  his  son,  which  he  insisted  he  could  not  even  approximate  or 
remember,  it  is  fair  to  assume  that  the  amount  was  not  one  thou- 
sand or  $250.00  per  year.  In  fact  the  only  alleged  contribution  re- 
ceived by  the  father  from  the  son  concerning  which  there  is  cor- 
roborative proof  in  support  of  the  parents'  statements  consists  of 
$20.00  received  by  the  father  from  the  son  in  1918  and  also  some 
money  once  during  1917. 

While  it  is  not  clear  from  the  evidence  submitted  whether  the 
money  given  the  parents  by  the  minor  son  consisted  of  voluntary 
contributions  or  the  discharge  of  his  legal  obligations  as  a  minor 
son,  or  of  necessary  donations  for  the  support  of  the  needy  parents, 
yet  the  Board  feels  justified  in  concluding  from  the  evidence  sub- 
mitted that  the  son  did  turn  over  to  his  parents  when  he  was  in 
Butte  a  portion  of  his  wages,  but  not  as  the  mother  testified:    "All 
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that  he  earned" — and  also  that  when  he  was  absent  from  Butte, 
and  earning  good  wages,  that  he  occasionally  sent  them  some 
money — even  as  they  allege — in  the  form  of  currency  in  unregis- 
tered letters,  but  such  contributions  were  not  in  the  amounts 
claimed  and  were  in  the  nature  of  donations,  prompted  by  affec- 
tion or  filial  duty  and  were  not  made  by  the  son  because  the  parents 
could  not  get  along  without  them  and  still  maintain  their  regular, 
accepted  station  in  life  and  accustomed  mode  of  living.  The  evi- 
dence adduced  established  the  fact  that  the  claimants  were  able- 
bodied  and  capable  of  earning  their  own  living  and  supporting 
those  dependent  upon  them  and  that  they  were  doing  so  through 
the  medium  of  the  earnings  of  the  father  averaging  over  $2,000  a 
year  at  the  time  of  the  boy's  death,  and  that  not  only  were  con- 
tributions account  dependency  not  necessary  but  that  no  depend- 
ency contributions  as  contemplated  by  the  Montana  Act  were  made. 

The  evidence  submitted  clearly  establishes  the  fact  that  the 
claimants  were  not  dependent  upon  the  earnings  of  the  deceased 
son  at  the  time  of  his  accidental  death  or  for  a  reasonable  time 
prior  thereto.  Financial  assistance  from  son  to  parents  enjoying 
the  income  of  the  claimants  in  this  case  under  the  conditions  exist- 
ing and  governing  the  case  in  hand,  does  not  constitute  major  de- 
pendency under  the  provisions  of  Section  6  (m)  of  the  Montana  Act. 

The  testimony  and  proof  adduced  clearly  established  the  fact 
that  the  claimants  were  not  dependent  upon  the  contributions  of 
the  son  for  their  support,  but  on  the  contrary  that  they  were  able 
at  all  times  to  earn  enough  and  did  earn  enough  not  only  for  all 
of  their  own  wants  and  personal  use  but  also  sufficient  to  provide 
for  the  support  of  their  two  children  living  with  them.  The  ac- 
kowledged  earnings  of  the  father  were  ample  for  this  purpose. 
Hence,  dependency,  as  contemplated  by  the  Montana  Act  did  not 
exist  as  no  good  or  controlling  reason  existed  for  its  existence. 

In  applying  the  accepted  rule  laid  down  by  the  courts  that  a 
"  'dependent'  is  dependent  for  the  ordinary  necessities  of  life  for 
a  person  of  that  class  and  position  in  life",  it  can  not  be  held  that 
John  William  Knittinen  or  his  wife,  Briitta  Kuittinen,  were  de- 
pendents of  their  deceased  son.  (See  Decision  Supreme  Court  of 
Delaware,  in  Shaw  Company  v.  Palmatory  et  al.,  105  Atl.  417 ; 
also  Supreme  Court,  Ohio,  in  the  Hora  Case  v.  Ohio  Industrial  Com- 
mission, C.  N.  C.  C.  A.  242;  also  Supreme  Court,  Montana,  Morgan 
case,   58  Mont.) 

The  Board  finds  as  matters  of  fact,  from  the  testimony  of  the  wit- 
nesses examined,  and  a  careful  analysis  of  all  the  evidence  sub- 
mitted,   with    due    consideration    for    the    demeanor,    attitude    and 
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actions  of  all  of  the  different  witnesses  on  the  witness  stand  while 
testifying,  that  John  William  Kuittinen  and  Briitta  Kuittinen,  his 
wife,  were  not  major  dependents,  dependent  upon  the  earnings  of 
their  deceased  son,  William  Kuittinen,  at  the  time  of  his  death. 
The  proof  making  up  the  record  in  the  case  establishes  the  fact 
that  the  claimants  were  not  dependent  on  the  son  or  in  need  of  his 
support  at  or  reasonably  prior  to  the  time  of  his  accidental  death, 
but  on  the  contrary  that  they  were  in  normal  health,  able-bodied 
and  earning  sufficient  money,  through  the  wages  of  the  father,  to 
meet  all  the  legitimate  and  ordinary  requirements  of  a  family  of 
four,  and  amply  sufficient  to  enable  them  to  sustain  themselves 
in  the  station  of  life  they  had  always  occupied. 

Therefore,  the  Industrial  Accident  Board  rules,  as  a  conclusion 
of  fact,  that  John  William  Kuittinen  and  Briitta  Kuittinen,  his 
wife,  were  not  major  dependents,  actually  dependent  to  any  extent 
upon  the  earnings  of  William  Kuittinen  at  the  time  of  his  acci- 
dental death  and,  therefore,  their  claim  for  compensation  as  major 
dependents  is  rejected   and  denied. 

Done  at  Helena,  Montana,  this  31st  day  of  March,  A.  D.  1921. 


CYRESS  J.  BALLINGER  AND  FRANCES  BALLINGER,  Claim- 
ant, vs.  MONTANA  POWER  COMPANY,  a  Corporation,  De- 
fendant. 

QUESTIONS  INVOLVED. 
Arising  Out  of  and  in  Course  of  Employment.  Who  May  Be  Claimants 
Under  the  Provisions  of  the  Compensation  Laav.  Major  Dependency. 
HELD,  that  death  to  an  employee  as  a  result  of  a  motorcycle  collision  occur- 
ring after  regular  working  hours  and  on  the  public  highway  several  miles  from 
his  regular  place  of  Avork  is  not  an  accident  ' '  arising  out  of  and  in  course  of  the 
employment. ' ' 

HELD,  that  a  claim  for  compensation  cannot  be  entertained  until  it  has  been 
established  that  the  injury  "arose  out  of  and  in  course  of  the  employment." 

Earl  Ballinger  Avas  an  employee  of  the  Montana  PoAA^er  Com- 
pany previous  to  and  on  August  15th,  1918.  The  employing  com- 
pany had  theretofore  elected  Plan  One  of  the  Workmen's  Compen- 
sation Law. 

On  August  15th,  1918,  while  returning  from  Billings,  Mont.,  to 
Laurel,  Mont.,  the  motorcycle  being  driven  by  Earl  Ballinger  col- 
lided Avith  an  automobile  going  in  an  opposite  direction.  Ballinger 
received  a  severe  injury  from  Avhich  he  died  on  the  folloAving  morn- 
ing. 

On  September  28th,  1918,  the  parents  of  the  deceased,  Cyress  J. 
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Ballinger  and  Frances  Ballinger,  filed  a  joint  claim  for  compensa- 
tion alleging  that  they  were  dependents  of  their  deceased  son, 
Earl  Ballinger. 

The  Montana  Power  Company,  the  defendant,  has  filed  protest 
against  the  allowance  of  compensation  to  said  claimants,  alleging: 
That  the  accident  which  resulted  in  Earl  Ballinger 's  death  did  not 
arise  out  of  and  in  the  course  of  his  employment ;  that  said  claim- 
ants were  not  dependents  of  their  deceased  son ;  that  there  is  a 
minor  child  of  deceased  who,  if  compensation  were  payable  to  any- 
one, would  be  a  beneficiary. 

It  is  obvious  that  if  the  first  ground  of  the  protest  prevails 
there  can  be  no  claimants  for  an  accidental  injury  must  arise 
out  of  and  in  the  course  of  the  employment  before  the  injury 
comes  within  the  scope  of  the  Workmen's  Compensation  Law. 
Should  it  appear  to  be  a  fact  that  the  deceased  was  killed  from 
accident  arising  out  of  and  in  the  course  of  his  employment  and 
there  exists  a  beneficiary,  no  claim  for  major  dependency  could  be 
maintained.  The  language  of  Section  6  (m)  defining  major  de- 
pendency reads  as  follows: 

"  'Major  dependent'  means  if  there  be  no  beneficiary  as  defined  in 
Section  6  (1),  the  father  and  mother  or  the  survivor  of  them,  if  actually 
dependent  to  any  extent  upon  the  decedent  at  the  time  of  his  injury." 

Plainly  there  cannot  exist  a  beneficiary  and  a  major  dependent 
of  the  deceased.  The  latter  can  only  exist  where  there  is  no  bene- 
ficiary. 

The  first  consideration,  however,  is  whether  the  deceased  met  his 
death  at  a  time  and  in  a  manner  which  will  bring  it  within  the 
scope  of  the  Workmen's  Compensation  Law.  In  order  that  this 
maj7  be  so,  the  provision  of  the  Act  is  that  compensation  shall  be 
payable  to  an  injured  employee,  or  where  death  results,  to  a 
beneficiary  or  dependent,  who  shall  receive  an  accidental  injury 
arising  out  of  and  in  the  course  of  his  employment.  The  accident 
resulting  in  injury  must  be  attributable  to  and  grow  out  of  the 
employment  in  addition  to  occurring  during  the  time  or  course  of 
employment.  The  injured  man  must  be  acting  under  the  direction 
(either  expressed  or  by  plain  implication)  of  the  employer;  the  con- 
tract of  hire  must  be  in  effect  at  time  of  injury.  In  plain  words, 
he  must  be  doing  the  work  for  which  he  was  hired  and  receiving 
at   the   time   the   contract  price  for  his  labor. 

The  record  is  that  Earl  Ballinger  was  killed  by  a  collision  of 
the  motorcycle  he  was  driving  with  an  automobile  at  or  about 
10  o'clock  P.  M.  August  15th,  1918.  He  was  a  sub-foreman  of  the 
Montana  Power  Company  working  under  the  direction  of  a  general 
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foreman,  and  had  charge  of  a  small  squad  of  men  in  doing  special 
repair  work.  He  owned  his  own  motorcycle  and  at  times  when  he 
used  it  in  the  performance  of  his  employer's  business  he  was  paid 
for  the  use  of  it.  His  schedule  day 's  work  was  eight  hours  for  which 
he  was  paid  a  regular  wage.  When  he  worked  over-time  under  the  di- 
rection of  his  immediate  superior  he  was  paid  for  extra  time.  On 
August  14th  he  was  instructed  by  Mr.  Crittenden  Kabrich,  the  gen- 
eral foreman  for  the  Montana  Power  Company  at  Billings,  Mon- 
tana, to  go  to  Laurel,  a  station  some  six  or  seven  miles  east  of 
Billings,  to  make  certain  changes  in  disconnecting  switches.  These 
changes  were  to  be  made  at  or  about  four  o'clock  A.  M.  on  the 
morning  of  August  15th.  This  was  account  of  there  being  less  in- 
terference with  general  traffic  at  that  hour.  The  14th  of  August 
was  spent  by  Ballinger  and  his  crew  in  making  preparations  for  this 
work.  He  was  in  direct  telephone  communication  with  his  superior 
officer  or  general  foreman  at  Billings  in  reference  to  needed  sup- 
plies, the  manner  and  time  of  performing  the  work. 

Mr.  Ballinger  and  his  crew  were  eight  hour  men  and  ceased  work 
on  August  15th  at  5  o'clock  P.  M.  Thereafter  Mr.  Ballinger  took 
his  own  motorcycle  and  in  company  with  William  Kellner,  one  of 
his  men,  went  to  Billings.  On  their  return  from  Billings  to  Laurel 
between  nine  and  ten  o'clock  their  machine  collided  with  an  un- 
known automobile.  Mr.  Ballinger  was  severely  injured  and  died 
as  a  result  of  his  injuries  at  eight  o'clock  the  next  morning. 

The  question  is  whether  Mr.  Ballinger  was  acting  within  the 
scope  of  his  employment  after  5  o'clock  P.  M.  on  August  15th; 
whether  his  trip  to  Billings  was  either  directed  by  his  immediate 
superior  and  was  for  and  in  the  interest  of  his  employer,  or 
whether  the  position  he  held  as  sab-foreman  gave  him  authority  to 
act  on  his  own  initiative  and  while  so  acting  and  on  business  of 
his  employer,  he  met  with  the  injury  which  resulted  in  his  death. 

The  whole  question  has  been  submitted  to  the  Board  on  affi- 
davits filed  by  Attorneys  Berg  and  Cisel  for  claimants  and  by  F. 
AV.  Bird,  Agent  for  the  Montana  Power  Company,  the  defendant. 

Affidavits  are  in  their  nature  unsatisfactory  as  evidence.  They 
are  procured  by  the  parties  in  interest  and  cover  only  the  particu- 
lar points  the  party  offering  them  intends  to  cover.  The  affiants 
are  not  cross-examined.  There  is  no  opportunity  to  elicit  other 
facts  than  those  stated.  Where  they  are  contradictory,  their  evi- 
dential value  must  be  determined  by  the  Board.  It  is  often  diffi- 
cult to  sift  out  the  actual  facts  from  a  mass  of  affidavits  filed  by 
the  contending  parties,  especially  where  there  are   generalities,  in- 
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ferences,  conclusions  and  partial  statements.  However,  it  is  agreed 
by  the  claimants  and  the  employer  that  the  Board  shall  render  a 
decision  on  the  affidavits  and  briefs  submitted. 

The  burden  is  on  the  claimants  to  show  affirmatively  (1)  that 
the  injury  resulting  in  the  death  of  Earl  Ballinger  arose  out  of 
and  in  the  course  of  his  employment  with  the  Montana  Power  Com- 
pany, (2)  that  they  are  the  parties  legally  entitled  to  claim  com- 
pensation under  the  Workmen's  Compensation  Law,  and  (3)  that 
as  such  lawful  claimants  they  were  dependent  on  their  deceased 
son  at  the  time  of  his  death,  to  some  extent,  for  the  necessities  of 
life  toward  which  the  deceased  contributed. 

The  Supreme  Court  of  Montana  in  Wiggins  vs.  Industrial  Acci- 
dent Board,  107  Pac.  Rep.  9,  uses  the  folloAving  language  in  its 
interpretation  of  the  phrase  "arising  out  of  and  in  course  of  em- 
ployment ' ' : 

"Section  16  of  the  Workmen's  Compensation  Act  (Laws  1915,  c.  96), 
provides  that  the  industrial  accident  fund  is  liable  for  the  payment  of  com- 
pensation to  an  employee,  or  in  case  of  his  death  to  his  dependents,  for 
'injury  arising  out  of  and  in  the  course  of  his  employment.'  The  phrase 
quoted  was  incorporated  in  the  English  Compensation  Act  of  an  early 
date,  and  has  been  copied  into  the  act  adopted  by  practically  every  one 
of  the  states  of  the  Union  which  has  a  statute  dealing  with  the  subject. 
It  has  been  construed  frequently  by  the  British  and  American  courts,  and 
the  authorities  agree  that,  to  warrant  payment  of  compensation,  the  facts 
must  disclose  that  the  injury  or  death,  as  the  case  may  be,  resulted  from 
(a)  an  industrial  accident,  (b)  arising  out  of  and  (c)  in  the  course  of  the 
employment.  In  other  words,  it  is  held  that  these  terms  are  employed 
conjunctively,  and  not  disjunctively  and  that  the  burden  of  proof  is  upon 
the  claimant  to  establish,  by  a  preponderance  of  the  evidence,  that  all 
three  of  these  conditions  are  met.  The  authorities  are  too  numerous  to 
be  cited.  They  will  be  found  collected  and  reviewed  in  Ann.  Cas.  1913C, 
p.  1,  1914D,  p.  498,  1916B,  p.   1293,  and  1917C,  p.   760." 

"An  injury  to  be  compensable  must  occur  in  the  course  of  employment. 
It  occurs  in  the  course  of  his  employment  when  it  is  within  the  period  of 
his  employment,  at  a  place  where  he  reasonably  may  be,  and  while  he  is 
reasonably  fullfilling  the  duties  of  his  employment,  or  is  engaged  in  doing 
something  incidental  to  it.  It  arises  out  of  the  employment  when  there 
is  apparent  to  the  rational  mind,  upon  consideration  of  all  the  circum- 
stances, the  casual  connection  between  the  conditions  under  which  the 
work  is  required  to  be  performed  and  the  resulting  injury.  This  defini- 
tion excludes  an  injury  which  cannot  fairly  be  traced  to  the  employment 
as  a  contributing  proximate  cause  and  which  comes  from  a  hazard  to 
which  the  workman  would  have  been  equally  exposed  apart  from  the  em- 
ployment. The  causative  danger  must  be  peculiar  to  the  work,  and  not 
common  to  the  neighborhood.  It  must  be  incidental  to  the  character  of 
the  business,  and  not  independent  of  the  relation  of  master  and  servant. 
It  must  appear  to  have  had  its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  source  as  a  rational  consequence." 
(Supreme  Court  of  Massachusetts.) 

Affidavits  are  filed  from  Malcolm  Weir,  Thomas  E.  Purcell, 
Wayne  Snow,  George  E.  Danford,  and  Cyress  J.  Ballinger  in  sup- 
port of  the  contention  that  the  injury  arose  out  of  and  in  course  of 
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employment.  The  contention  of  claimants  is  that  Ballinger  went 
to  Billings  to  secure  material  for  the  job  contemplated  to  be  done 
at  4  o'clock  A.  M.  on  the  morning  of  August  16th. 

Thomas  E.  Purcell,  an  employee  of  the  company  (affiant)  was 
in  Billings  on  August  15th  and  answered  a  telephone  call  from 
Earl  Ballinger  at  Laurel.  Mr.  Ballinger  asked  for  Carl  Kabrich, 
the  general  foreman.  Being  told  that  the  general  foreman  was  not 
present,  he  asked  if  he  knew  anything  about  "dead  end  clamps". 
Affiant  knew  nothing  about  them.  On  the  morning  of  August  16th 
the  affiant  with  Wayne  Snow  took  a  motor  truck  and  drove  out  to 
where  the  accident  occurred.  On  reaching  the  place  of  accident 
there  was  found  in  the  side  car  of  the  motorcycle  some  "copper 
sleeves  and  dead  end  clamps." 

Wayne  Snow  (affiant)  went  with  Thomas  E.  Purcell  in  a  motor 
truck  on  the  morning  of  August  16th  to  the  place  of  collision  for 
the  purpose  of  bringing  the  motorcycle  to  Billings.  He  noticed  in 
side  car  several  "strain  insulators  and  one  dead  end  clamp." 

Malcolm  Weir  (affiant)  states  that  about  one  o'clock  P.  M. 
August  15th,  Earl  Ballinger  inquired  of  him  what  materials  were 
short  or  were  needed  for  the  construction  of  the  aerial  switches  to 
be  installed  on  the  morning  of  the  16th.  He  was  asked  to  check  up 
what  was  needed ;  that  Ballinger  then  went  away  with  one  Mc- 
Donald, who  was  local  manager  at  Laurel  for  the  Montana  Power 
Company.  That  about  6:15  o'clock,  after  the  evening  meal,  Earl 
Ballinger  and  affiant  met  outside  of  the  hotel  where  Ballinger  had 
his  motorcycle.  Mr.  Ballinger  again  inquired  of  him  what  was 
needed  in  the  way  of  materials  for  the  morning's  work.  Affiant 
told  him  a  certain  number  of  knuckles,  copper  sleeves  and  dead 
end  clamps  were  needed  to  do  the  work.  He  did  not  recall  the 
number  of  these  things  that  were  necessary  but  Mr.  Ballinger  rode 
away  saying  "You  will  have   them   on  time." 

Cyress  Ballinger,  claimant  and  affiant,  states  on  information  and 
belief  that  his  son  had  control  of  the  men  working  under  him;  that 
it  was  his  custom  to  go  to  the  supply  house  for  materials  he  needed 
in  repair  work  and  that  he  did  not  consult  the  general  foreman 
about  getting  the  necessary  tools  and  supplies  for  work  he  was 
assigned  to  do.  He  believes,  further,  that  Earl  Ballinger  went  to 
Billings  on  the  night  of  August  15th  for  supplies  to  do  the  work 
he  was  assigned  to  do  at  four  o'clock  the  next  morning  and  that 
the  supplies  found  in  the  motorcycle  car  were  the  supplies  he  went 
after. 

Wayne  Snow  was  one  of  the  men  working  under  Mr.  Ballinger 
but  was  not  an  employee  of  the  defendant  at  time  of  making  affi- 
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davit.  Thomas  Purcell  and  Malcolm  Weir  were  also  employees  of 
the  Montana  Power  Company.  Cyress  Ballinger  is  father  of  the 
deceased  and  one  of  the  claimants  herein.  All  their  affidavits  state 
in  a  general  way  facts  that  are  for  the  most  part  admitted.  Such 
facts  are  that  Earl  Ballinger  was  a  sub-foreman,  had  charge  of  a 
squad  of  men  in  the  performance  of  certain  work  or  jobs  to  which 
he  had  been  assigned;  that  he  was  to  install  aerial  switches  at 
Laurel  on  the  morning  of  August  16th.  He  inquired  about  neces- 
sary supplies,  said  he  would  have  them  and  went  to  Billings  after 
supper  on  the  evening  of  the  15th  of  August.  Thereafter  the  acci- 
dent occurred  on  the  return  trip  and  certain  supplies  were  found  in 
the  side  car  of  the  motorcycle.  No  one  affirms  that  Ballinger  said 
directly  to  him  that  he  was  going  to  Billings  after  supplies.  With- 
out contradictory  evidence  it  could  be  rationally  inferred  that  this 
was  his  purpose. 

William  J.  Kellner,  likewise  an  employee  of  the  Montana  Power 
Company,  accompanied  Ballinger  to  Billings  and  was  with  him  at 
the  time  of  the  accident.  Mr.  Ballinger  met  him  at  the  Merchant's 
Hotel  at  Laurel  and  asked  him  to  ride  to  Billings  with  him.  They 
parted  at  the  Buffalo  saloon  on  arriving  at  Billings,  and  under 
an  agreement  met  there  for  the  return  trip.  Quoting  the  words  of 
Mr.  Kellner:  "Mr.  Ballinger  did  not  say  anything  to  me  as  to 
the  purpose  or  object  of  his  visit  to  Billings,  and  I  have  no  personal 
knowledge,  nor  do  I  know  from  anything  he  said,  as  to  what  he 
did   or  where  he  went  after  his  arrival  at  Billings." 

J.  F.  McDonald  (affiant)  says  that  he  is  the  local  manager  at 
Laurel  for  the  Montana  Power  Company.  That  on  August  15th  he 
and  Mr.  Ballinger  took  lunch  together.  After  lunch,  Earl  Ballinger 
took  his  motorcycle  and  he  his  Ford  car  and  they  went  to  the  sub- 
station of  the  company  at  Laurel.  His  car  got  out  of  order  and 
he  employed  Ballinger  to  take  him  in  his  motorcycle  to  Park  City 
for  the  purpose  of  securing  some  materials  which  could  be  used  in 
the  work  being  done  at  Laurel ;  that  he  and  Ballinger  secured  four 
or  five  copper  sleeves  and  two  or  three  adapters  and  placed  them 
in  the  car  attached  to  the  motorcycle  and  returned  to  Laurel;  that 
as  far  as  he  knows  this  material  was  not  removed  from  the  side  car 
at  Laurel ;  is  positive  they  were  not  removed  either  at  the  office 
or  substation  at  Laurel.  That  on  the  morning  of  the  16th  he  and 
an  employee  named  Wilcox  went  to  the  Danford  farm  for  these 
materials  for  the  Laurel  job ;  that  he  expected  no  materials  from 
Billings.  When  arriving  at  the  place  of  the  accident  they  found 
that  the  motorcycle  had  already  been  removed  to  Billings.  He 
further  states  that  whatever  reference  he  may  have  made  to  ma- 
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terials  in  the  side  car  of  the  motorcycle,  these  references  were  to 
the  material  brought  from  Park  City.  Mr.  McDonald  makes  the 
second  affidavit  stating  that  he  is  the  local  manager  caring  for 
the  company's  interests  at  Laurel  and  was  in  charge  August  15th, 
1918,  before  and  since.  That  Mr.  Ballinger's  trip  to  Billings  was 
made  without  any  authorization  from  him  and  there  was  no  neces- 
sity for  the  same,  as  far  as  the  work  was  concerned;  that  Earl 
Ballinger  and  his  crew  were  eight  hour  men  and  all  ceased  work  on 
August  15th  at  5  o'clock  P.  M. 

Mr.  McDonald's  affidavit  explains  the  finding  of  material  in  the 
side  car  of  motorcycle  after  the  accident  except  the  one  dead  end 
clamp  or  clamps. 

C.  H.  Wilcox  (affiant)  confirms  Mr.  McDonald's  statement  in 
regard  to  their  going  to  the  Danford  farm,  the  place  of  the  acci- 
dent, for  supplies  obtained  from  Park  City  in  the  afternoon  of 
August  15th. 

Crittenden  Kabrich  has  made  two  affidavits,  the  substance  of  the 
first  one  is  as  follows : 

He  states  that  he  is  the  General  Foreman  for  the  Montana  Power 
Company  at  Billings,  having  charge  of  operations,  construction  and 
reconstruction.  In  this  capacity  he  "has  general  supervision  and 
jurisdiction  over  all  sub-foremen  or  "straw  bosses"  employed  in 
this  district;  that  Earl  Ballinger  was  employed  as  a  sub-foreman  or 
"straw  boss,"  directly  under  his  orders.  He  instructed  Earl  Bal- 
linger to  go  to  Laurel  on  August  14th  for  the  purpose  of  making 
changes  in  the  disconnecting  switches  at  that  place ;  that  in  the 
course  of  said  work  Earl  Ballinger  was  in  constant  telephone  com- 
munications with  him  and  received  all  necessary  instructions  to 
properly  complete  said  work;  that  at  one  o'clock  on  August  15th 
he  had  a  conversation  with  him  over  the  telephone  and  in  the 
course  of  this  conversation  Earl  Ballinger  inquired  if  there  were 
any  dead  end  clamps  at  the  Billings  office,  stating  that  the  supply 
previously  ordered  had  not  arrived,  arid  that  they  would  be  needed 
in  the  course  of  work.  He  subsequently  advised  Ballinger  there 
was  only  one  dead  end  clamp  in  the  possession  of  the  company  at 
Billings,  and  told  him  to  handle  the  work  so  as  to  avoid  the  use 
of  dead  end  clamps  by  using  ordinary  guy  clamps,  a  sufficient  sup- 
ply of  which  were  on  hand  at  Laurel ;  that  he  asked  Ballinger  if  he 
was  coming  down  to  Billings  that  night  and  that  he  said  he  was 
not. 

His  second  affidavit  we  quote  in  full  as  it  is  explicit,  showing  his 
authority  over  sub-foremen,  the  custom  where  extra  work  was  re- 
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quired  and  what  was  actually  done  in  reference   to   the  work  Mr. 

Ballinger  Avas  sent  to  do  at  Laurel. 

' '  Crittenden  Kdbrich,  being  duly  sworn  deposes  and  says  that  he  is 
now,  and  on  August  15th,  1918,  was  the  General  Foreman  for  The  Mon- 
tana Power  Company  at  Billings,  Montana.  In  this  capacity  he  has,  and 
had  supervision  and  jurisdiction  over  all  sub-foremen.  That  Earl  Bal- 
linger was  such  sub-foreman  and  took  his  orders  directly  from  him.  That 
the  ordinary  day 's  work  for  the  said  Earl  Ballinger  was  eight  hours  a 
day,  for  which  he  received  a  schedule  wage.  That  whenever  the  said  Earl 
Ballinger  was  required  to  perform  extra  services  or  to  work  on  extra  time 
he  was  so  notified,  and  he  was  allowed  payments  for  this  extra  time. 
That  after  the  ordinary  day's  work  was  done  the  time  of  the  said  Earl 
Ballinger  was  his  own,  except  in  cases  where  he  was  directed  otherwise. 
That  on  the  fifteenth  day  of  August,  1918,  his  day's  work  ceased  at  five 
o  'clock  P.  M.,  and  that  he  had  been  previously  notified  that  extra  work 
and  extra  time  would  begin  at  three  o  'clock  the  next  morning.  From  five 
o  'clock,  the  close  of  his  regular  day 's  shift,  until  three  o  'clock  next  morn- 
ing was  Ballinger 's  own  time,  wherein  he  could  do  as  he  pleased,  and  for 
which  he  was  receiving  no  pay  whatever,  as  he  was  not  in  their  employ 
at  that  time.  He  came  to  Billings  on  the  night  he  met  his  death  without 
my  direction  and  did  so,  using  his  own  motorcycle  for  that  purpose,  on 
his  own  time." 

The  only  other  material  affidavit  filed  is  that   of  II.  L.  Faxon, 

Cashier  of  the  Montana  Power  Company  at  Billings.    His  statement 

is  as  follows : 

' '  That  as  such  cashier  he  is  the  custodian  and  has  in  charge  all  vouchers 
for  wages  of  all  employees  of  said  company  in  the  Billings  district ;  that 
the  attached  vouchers  are  the  originals  in  the  possession  of  said  company 
for  payment  of  wages  for  the  services  of  Earl  Ballinger  on  the  14th  and 
loth  day  of  August,  1918,  and  that  the  check  hereto  attached  was  given 
by  said  company  to  the  father  of  said  Earl  Ballinger  for  the  services  so 
rendered;  that  no  additional  claim  has  ever  been  made  to  the  company 
for  any  other  services  done  for  the  company  by  the  said  Ballinger.  (At- 
tached to  affidavit  is  voucher  for  $6. 37%  and  $5.87%  signed  by  J.  F. 
McDonald  covering  August  14th  and  loth;  also  $2.15  for  one  trip  to 
Park  City,  and  a  check  for  the  same  amounting  to  $14.40.)" 

The  preponderance  of  evidence  indicates  clearly  that  Earl  Bal- 
linger was  outside  the  scope  of  his  employment  when  he  left 
Laurel  at  6:30  o'clock,  August  15th,  1918,  for  Billings.  Neither 
McDonald,  the  local  manager  at  Laurel,  nor  Kabrich,  the  general 
foreman  at  Billings,  had  authorized,  or  in  fact  knew,  that  he  was 
going  to  Billings  on  that  night.  He  had  told  Kabrich  over  the 
phone  that  he  was  not  going.  McDonald  and  Ballinger  on  the  15th 
had  gone  to  Park  City  and  secured  the  needed  materials  for  the  job 
on  the  morning  of  August  16th.  Some  "dead  end  clamps"  were 
needed,  but  were  not  available  at  Billings  and  General  Foreman 
Kabrich  had  explained  to  Mr.  Ballinger  that  the  work  should  be 
done  without  these.  There  was  only  one  of  these  clamps  in  the 
Billings  warehouse.  Ballinger  was  so  informed  and  he  was  told  to 
use  ordinary  "guy  clamps,"  a  sufficient  number  of  which  were  in 
the   company's  possession   at  Laurel. 

Mr.   Ballinger 's   actual  reason  for   going  to   Billings   is   not   dis- 
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closed.  It  was  only  a  short  ride :  Ballinger  owned  the  motorcycle. 
He  took  a  companion,  William  Kellner,  to  whom  he  said  nothing 
about  his  purpose  or  reason  for  going.  On  meeting  Mr.  Kabrich  at 
Billings  he  said  he  had  come  for  some  "clean  clothes." 

The  affidavits  filed  by  claimants  go  to  show  that  certain  ma- 
terials were  found  in  the  side  car  of  the  motorcycle  after  the  acci- 
dent. This  is  nowhere  disputed,  but  is  accounted  for  by  McDon- 
ald, the  local  manager  at  Laurel.  Malcolm  Weir  has  stated  that 
Mr.  Ballinger  inquired  of  him  what  materials  were  needed.  Mr. 
Weir  was  an  employee  of  the  company,  working  under  Mr.  Bal- 
linger at  the  time.  It  is  hardly  presumable  that  Ballinger,  who  had 
charge  of  the  work,  would  consult  one  of  his  men  in  regard  to  the 
material  needed  to  do  the  work.  They  talked  about  it  and  Bal- 
linger remarked  "you  will  have  them  on  time."  He  had  already 
been  to  Park  City  with  the  local  manager  and  secured  such  material 
as  was  needed  or  could  be  obtained,  and  talked  with  his  general 
foreman  on  the  subject  and  had  been  fully  advised  to  do  the  work 
with  the  materials  he  had  at  Laurel. 

Earl  Ballinger  was  not  injured  in  the  course  of  his  employment, 
for  the  accident  was  not  within  the  period  of  his  employment. 
He  was  not  at  the  place  of  his  employment  nor  engaged  in  doing 
something  incidental  to  his  employment.  The  relation  of  master 
and  servant  was  suspended.  He  was  not  being  paid  either  for  the 
use  of  his  motorcycle,  or  his  time.  His  work  had  ceased  at  5 
o'clock  P.  M.  on  August  15th  and  what  he  did  thereafter  was 
without  authorization,  either  directly  or  by  implication.  He  occu- 
pied a  subordinate  position  with  his  employer.  He  purchased  no 
supplies  but  was  furnished  these  by  his  superiors.  He  took  his 
orders  directly  from  the  general  foreman  and  this  general  fore- 
man knows  of  no  excuse  or  reason  for  his  going  to  Billings.  He  is 
certain  the  trip  was  neither  expected,  required  nor  authorized  as 
far  as  the  work  at  Laurel  was  concerned. 

Therefore,  the  Board  finds  from  the  evidence  submitted,  and  as 
a  matter  of  fact,  that  the  accident  which  resulted  in  the  death  of 
Earl  Ballinger  did  not  arise  out  of  and  in  the  course  of  his  em- 
ployment with  the  Montana  Power  Company.  The  claims  of  Cyress 
J.  Ballinger  and  Frances  Ballinger,  parents  of  the  deceased,  must 
be  denied,  as  well  as  any  or  all  other  claims  for  compensation. 

It  is  not  necessary  to  take  up  the  affidavits  submitted  in  behalf 
of  the  claimants  as  to  the  question  of  their  being  major  dependents 
of  the  deceased.  It  is  in  evidence  that  Earl  Ballinger  had  been 
married.  Previous  to  his  marriage  there  had  been  born  an  illegiti- 
mate   child.       Two   days   after   the   birth   of   this    child   Earl    Bal- 
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linger  and  the  child's  mother  were  married  in  the  presence 
of  the  County  Attorney  and  a  Justice  of  the  Peace.  He 
never  lived  with  his  wife,  but  contributed  to  the  child's  sup- 
port. This  was  done  under  pressure  from  the  county  authori- 
ties. Subsequently  he  made  an  agreement  with  his  wife  where- 
by he  secured  from  her  a  release  for  further  contributions  to 
the  child  by  paying  the  sum  of  Three  Hundred  Dollars  ($300.00). 
In  addition  to  this  he  was  permitted  to  obtain  a  divorce  from  his 
wife  without  any  appearance  in  court  being  made  by  her.  This 
child  is  now  some  four  or  five  years  of  age  and  should  it  have 
been  the  case  that  its  father,  Earl  Ballinger,  had  met  his  death  in 
the  course  of  the  employment,  this  child  would  be  a  beneficiary 
under  Section  6  (1)  of  .the  Workmen's  Compensation  Law. 

This  question  has  been  submitted  to  the  Attorney  General  and  his 
opinion  is  to  the  effect  that  where  there  is  a  beneficiary  there  can 
be  no  major  dependent.  Section  6  (m)  of  the  Compensation  Law 
predicates  the  definition  of  a  major  dependent  on  the  words  "if 
there  be  no  beneficiaries  as  defined  in  Section  6   (1),  etc.". 

The  mother  of  the  child  has  filed  with  the  Board  an  affidavit 
showing  the  facts  of  her  unlawful  relations  with  Earl  Ballinger 
previous  to  their  marriage,  the  birth  of  the  child  and  its  subsequent 
legitimization  through  the  ceremony  of  marriage.  She  appeals  to 
the  Board  in  these  words  "if  any  sum  of  money  is  to  be  paid  by 
the  Montana  Power  Company  on  account  of  the  death  of  said  Earl 
Ballinger,  the  same  should  be  for  the  support,  care  and  education 
of  his   child." 

While  the  child  will  receive  nothing  more  than  it  would  have 
received  from  its  father  had  the  father  not  been  killed,  yet  it  is 
unfortunate  that  the  accident  which  resulted  in  the  death  of  the 
parent  did  not  occur  in  the  course  of  the  employment.  Had  this 
been  the  case,  the  child  would  unquestionably  be  entitled  to  the 
compensation  provided  by  the   Workmen's   Compensation  Law. 

Therefore,  it  is  the  decision  of  the  Industrial  Accident  Board 
that  Earl  Ballinger,  who  met  his  death  on  August  15th,  1918,  while 
driving  his  motorcycle  from  Billings  to  Laurel,  Montana,  was  not 
at  the  time  engaged  in  service  for  the  Montana  Power  Company; 
that  the  accidental  injury  from  which  he  died  did  not  arise  out  of 
and  occur  in  the  course  of  his  employment  and  further  that  the 
claims  of  Cyress  J.  Ballinger  and  Frances  Ballinger,  his  wife,  as 
major  dependents  have  no  existence  in  fact  and  the  same  are  here- 
by denied  and  dismissed. 

Done  at  Helena,  Montana,  this  26th  day  of  April,  1921. 
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MRS.  J.  E.  SAMPLE,  Claimant,  vs.  BARNES-KING  DEVELOP- 
MENT CO.  and  MARYLAND  CASUALTY  COMPANY,  Defend- 
ant. 

CLAIM   137-B-5 

Filing  of  Claim  Within  the  Time  Limit  Prescribed  by  Section  10-a  of  the 
Workmen's  Compensation  Law. 

HELD,  that  the  Board  has  no  authority  to  modify  or  extend  the  limitation  pro- 
vided in  the  Act  for  the  filing  of  a  claim  for  compensation  and  that  where  a 
claim  is  not  filed  within  the  statutory  period,  the  Board  is  without  jurisdiction  to 
grant  an  award. 

History  of  Case 

Walter  Sample,  an  employee  of  Barnes-King  Development  Com- 
pany, operating  at  Kendall,  Montana,  was  accidentally  killed  May 
6,  1919,  in  the  course  of  his  employment. 

The  Barnes-King  Development  Company  had  theretofore  elected 
Plan  Two  of  the  Workmen's  Compensation  Law  and  their  liability 
was  carried  by  the  Maryland  Casualty  Company,  an  insurance  com- 
pany duly  authorized  to  write  workmen's  compensation  insurance 
in   the    State    of   Montana. 

"Employers  First  Report  of  Injury"  received  and  filed  in  the 
office  of  the  Industrial  Accident  Board  on  May  10,  1919.  "Proof 
of   Death   by   Undertaker"   filed    May   24,    1919. 

On  March  5,  1920,  claim  for  compensation  was  filed  by  Mrs.  J.  E. 
Sample,  as  a  major  dependent,  by  her  attorney,  Joseph  H.  Griffin. 

On  June  8,  1920,  Melvin  E.  Graham,  representing  the  Maryland 
Casualty  Company,  filed  a  protest  with  the  Board  against  the  allow- 
ance of  compensation.     The  protest  reads  as  follows: 

Before  the  Industrial  Accident  Board  of  the  State  of  Montana. 
To  the  Honorable  Commissioners  of  Said  Board: 

1.  The  Barnes-King  Development  Company,  a  corporation  engaged  in 
the  business  of  mining,  complied  with  the  provisions  of  the  Compensation 
Law  of  the  State  of  Montana,  by  procuring  insurance  under  Plan  II, 
policy  of  insurance  being  issued  by  the  Maryland  Casualty  Company,  a 
corporation  authorized  and  qualified  to  transact  such  business  in  said  state. 

2.  That  Walter  Sample,  an  employee  of  said  Barnes-King  Develop- 
ment Company,  was  killed  on  the  sixth  day  of  May,  1919. 

3.  That  Lenora  Bodella  Sample,  mother  of  the  deceased,  residing  at 
Halfway,  Oregon,  was  aware  of  the  death  of  her  son ;  on  or  about  the 
tenth  day  of  October,  1919,  said  Lenora  Bodella  Sample,  is  married  and 
being  supported  by  her  husband. 

4.  That  filing  of  "FORM  OF  CLAIM  FOR  COMPENSATION  BY 
DEPENDENTS  IN  CASE  OF  DEATH"  was  not  made  until  March  3rd, 
1920. 

5.  That  Section  10  (a)  of  the  Montana  Compensation  Law,  as  amended 
by  the  Legislature  of  1919,  provides  that  claims  shall  be  barred  unless 
presented  in  writing,  under  oath,  within  six  months  from  the  date  of  the 
happening  of  the  accident. 

6.  That  although  knowledge  was  possessed  by  the  mother,  prior  to  the 
expiration  of  the  period  of  limitations,  same  was  not  availed  of. 

7.  That  inasmuch  as  the  claimant  has  failed  to  comply  with  the  terms 
of  the  Act,  the  claim  is  barred,  and  the  Board  is  without  jurisdiction. 
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IT  IS  RESPECTFULLY  EECOMMENDED,  THEREFORE,  that  the 
Board  being  without  jurisdiction,  the  case  be  closed  and  no  award  of  com- 
pensation be  made. 

(Signed)    Melvin  E.   Graham, 

Representative  of  Maryland  Casualty 
Company,  carrier  of  insurance  for  the 
Barnes-King  Development   Company." 

On  June  8th,  copy  of  the  above  protest  was  filed  with  Mr.  Grif- 
fin, attorney  for  the  claimant. 

On  June  12th,  the  Board  submitted  the  file  to  the  Attorney  Gen- 
eral, Honorable  S.  C.  Ford,  for  an  interpretation  of  Section  10  (a) 
of  the  Compensation  Act,  he  being  named  by  the  act  as  the  legal 
adviser  of  the  Board  and  this  question  being  one  of  legal  interpre- 
tation. The  following  letter  explaining  the  facts  in  the  case  was 
sent  to  the  Attorney  General : 

"Walter  Sample,  an  employee  of  the  Barnes-King  Development  Com- 
pany, was  accidentally  killed  on  May  sixth,  1919,  while  in  the  course  of 
his   employment. 

His  mother,  Lenora  R.  Sample,  filed  claim  for  compensation  as  a  major 
dependent  on  March  third,  1920,  ten  months  after  the  accident. 

There  was  some  difficulty  in  locating  the  mother,  as  the  boy  had  a 
step-father  and  had  left  home  without  leaving  his  address.  The  records 
show  that  she  had  notice  of  his  death  on  or  about  the  tenth  day  of 
October,  1919,  about  thirty  days  previous  to  the  limitation  of  time  for 
filing  claims  as  provided  under  Section  10  (a)  of  the  Workmen's  Com- 
pensation Law  as   amended. 

The  mother  is  represented  by  Attorney  Joseph  H.  Griffin,  and  Mr. 
Griffin  contends  that  Mrs.  Sample's  rights  have  not  lapsed  because  of 
the  fact  that  the  notice  of  the  boy's  death  to  her  was  delayed,  and  that 
she  consulted  an  attorney,  who  advised  her  she  had  no  claim  under  the 
Workmen's   Compensation  Law. 

The  employer  in  this  case  was  insured  by  the  Maryland  Casualty  Com- 
pany and  this  company  has  filed  a  protest  with  the  Board,  pleading  Sec- 
tion 10  (a)  of  the  Act,  and  denying  that  the  Board  has  any  jurisdiction  to 
consider  this  claim. 

Under  the  above  statement  of  facts,  will  you  please  tell  us  if  the  cir- 
cumstances mentioned,  or  any  other  circumstances,  except  those  mentioned 
in  10  (b)  of  the  Act,  are  sufficient  to  authorize  the  Board  to  set  aside 
the  provisions   contained  in   Section   10    (a)." 

Subsequently,  on  August  31st,  brief  was  filed  with  the  Board  by 
Attorney  Griffin  and  on  October  4th,  1920,  brief  was  filed  by  Mel- 
vin E.  Graham,  attorney  for  the  Maryland  Casualty  Company. 

On  October  14th  an  opinion  was  received  from  the  office  of  the 
Attorney  General  which,  because  it  covers  the  question  at  issue,  we 
quote. 

"You  have  submitted  to  us  your  files  in  the  matter  of  a  claim  for 
compensation  made  by  Lenora  Rodella  Sample,  mother  of  Walter  Sample, 
who,  it  appears,  was  accidentally  killed  on  May  6th,  1919,  by  a  fall  of 
rock  while  at  work  in  the  North  Moccasin  Mine  of  the  Barnes-King  De- 
velopment Company.  It  appears  that  nothing  was  known  by  the  Mining 
Company  of  any  relatives  of  the  deceased.  The  deceased  having  given  the 
name  of  a  friend,  John  Mann,  residing  at  Butte,  Montana,  as  the  person 
to  be  notified  in  case  of  injury  or  death.  A  telegram  was  sent  this  party 
notifying  him  of  the  death  of  Walter  Sample,  on  May  7,  1919,  but  owing 
to   the   fact   that   this   party   did   not   know   the   address   of   the   deceased 's 
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mother,  she  did  not  receive  notice  of  the  death  of  her  son  until  some  time 
about  the  10th  of  October,  1919.  And  formal  claim  was  not  completed 
and  sworn  to  until  March  3,  1920,  nor  filed  until  some  time  thereafter. 

The  employer  was  insured  by  the  Maryland  Casualty  Company  under 
Plan  II  of  the  Compensation  Act.  You  wish  to  be  advised  if  the  circum- 
stances mentioned  or  any  other  circumstances  other  than  those  mentioned 
in  Section  10  (b)  will  excuse  failure  to  file  a  claim  as  provided  in 
Section  10   (a). 

Section  10  (b)  has  reference  to  an  injured  workman  who  is  mentally 
incompetent  and  without  a  guardian  or  an  injured  minor  under  sixteen 
years  who  may  be  without  a  parent  or  guardian  and  has  no  application  to 
the  facts  in  this  case. 

Section  10  (a)  is  as  follows:  'In  case  of  personal  injury  or  death 
all  claims  shall  be  forever  barred  unless  presented  in  writing  under  oath 
to  the  employer,  the  insurer  or  the  Board,  within  six  months  from  the 
date    of   the   happening    of    the    accident. ' 

A  similar  provision  to  Section  10  (a)  is  contained  in  most  of  the  Work- 
men 's  Compensation  A  cts,  some  are  more  liberal  as  to  the  time  given 
within  which  claims  must  be  filed  or  containing  provisos  such  as  is  con- 
tained in  the  English  Act  to  the  effect  that  the  failure  to  make  claim 
within  the  period  above  specified  shall  not  be  a  bar  to  the  maintenance 
of  such  proceedings  if  it  is  found  that  the  failure  was  occasioned  by 
mistake,  absence  from  the  United  Kingdom,  or  other  reasonable  cause. 
Or,  such  as  is  contained  in  the  New  York  statute  providing  the  failure 
to  give  notice,  unless  excused  by  the  Commission,  either  on  the  ground 
that  notice  for  some  sufficient  reason  could  not  have  been  given,  or  on 
the  ground  that  the  State  fund,  insurance  company  or  employer,  as  the 
case  may  be,  has  not  been  prejudiced  thereby,  shall  be  a  bar  to  any  claim 
under  this  chapter. 

Here  the  statute  has  given  the  Commission  certain  discretion  or  pre- 
scribed certain  exceptions,  these  exceptions  certainly  seem  just  and  reason- 
able and  necessary  in  order  to  prevent  the  defeat  in  many  cases  of  the 
manifest  intent  and  purpose  of  the  Act,  which  is  to  give  compensation 
when  injury  or  death  has  occurred  in  the  course  of  employment.  No  such 
provision,  however,   or  exceptions   are   found   in  our  Act. 

Nor  is  the  making  of  a  claim  excused  by  ignorance  on  the  part  of  the 
employee  or  claimant  of  the  requirements  of  the  statute. 

In  Ee  McLean   (Mass.)   Ill  N.  E.  783. 

Twonko  vs.  Koine  Brass  &  Copper  Co.,   120   N.   E.  638. 

In  the  McLean  case  it  was  held  that  ignorance  of  the  statutory  require 
ment  is  not  a  mistake  within  the  meaning  of  the  exception. 

Our  Act  fixes  the  date  of  happening  of  the  accident  as  the  time  from 
which  the  six  months  run,  and  under  similar  provisions  it  has  been  held 
that  where  the  injury  did  not  begin  to  manifest  itself  until  after  the 
six  months  period  had  expired  that  a  claim  filed  within  six  months  from 
the  time  the   condition  became   apparent,   was   barred. 

111.   Central  Locomotive  Works   vs.   Industrial   Accident   Commission,   125 
N.  E.   369. 

The  Court  in  this  case  said:  'The  statute  of  this  State  refers  to  the 
accident  as  fixing  the  date  from  which  the  time  shall  run.  Even  if  the 
injury  may  be  regarded  as  occurring  only  after  the  effects  of  the  acci- 
dent have  become  apparent,  we  would  not  be  justified  in  extending  the 
time  to  await  the  development  of  the  injury. ' 

See  also:     Kalucki  vs.  American  Car  Foundry  Co.,  166  N.  W.  1011. 

This  was  a  case  in  which  the  workman  suffered  an  injury  to  his  eye, 
which  later  resulted  in  blindness  and  it  was  impossible  to  tell  within  the 
statutory  period  of  limitation  whether  loss  of  vision  would  result  therefrom 
and  claim  was  not  made  until  after  the  expiration  of  this  period.  The 
Court  held  the  claim  was  not  made  within  the  time  which  is  fixed  by  the 
happening  of  the  accident. 

See  also:      Hunt  vs.   Industrial  Accident  Board    (Cal.)    185  Pacific  215. 

'  The  statute  which  plaintiff  invokes  fixes  the  time  and  manner  in  which 
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he  must  proceed  to  establish  his  right  to  award.  The  six  month  limita- 
tion of  time  fixed  by  the  Act  for  claiming  compensation  under  it  is  plainly 
expressed,  with  no  qualification  and  no  latitude  given,  by  proviso  or 
otherwise,  to  the  Board  administering  it  for  extension  of  time. ' 

Kalucki  vs.  American  Car  Foundry  Co. 

In  Ee  Wright  vs.  Brooklyn  Union  Gas  Co.  180  N.  Y.  Supp.  175. 

The  Court  said:  'The  right  vesting  in  the  injured  man  having  been 
allowed  to  lapse,  or  to  become  forever  barred  is  it  possible  for  any  Court 
to  hold  that  it  may  be  revived  for  the  purpose  of  affording  the  ground- 
work for  a  death  claim? The  contract  of  insurance  was  at 

an  end  when  the  injured  man  made  no  claim  within  the  year  limit  of  the 

In  Ee  Ehrhard  vs.  I.  A.  C.  172    (Cal.)    621. 

The  Supreme  Court  of  California  said:  'It  was  not,  we  believe,  the 
intention  of  the  lawmakers  to  open  the  statute  of  limitations  and  to  extend 
it  bevond  the  period  of  six  months. ' 

In'Ee  Bushnell  vs.   Industrial  Accident  Board  114  N.  E.  496. 

It  was  held  that  the  making  of  the  claim  is  jurisdictional  and  a  failure 
to  raise  the  point  at  the  hearing  before  the  committee  on  arbitration  or 
the  Industrial  Board  does  not  waive  it ;  on  the  other  hand  In  Ee  Eed 
Eiver  Lumber  Company  vs.  Pillsbury  161  Pac.  982,  it  was  held  the  lan- 
guage of  our  statute  is  that  the  right  to  institute  the  proceedings  is  wholly 
barred  by  the  lapse  of  time.  This  does  not  mean  that  the  provision 
relates  back  to  and  avoids  the  claim  from  the  beginning,  or  forfeits  the 
right.  The  use  of  the  word  'barred'  in  itself  implies  that  the  lapse  of 
time  constituting  the  bar  must  be  raised  in  some  manner  as  a  defense.  If 
the  bar  is  not  raised  it  will  be  of  no  avail. ' ' 

It  may  be  stated  that  the  Board  has  consulted  almost  all  available 
authorities  in  order  to  ascertain  if  there  could  be  any  exception  to  the 
general  rule  that  an  unequivocal  claim  for  compensation  must  be 
made  within  the  time  limit  prescribed  by'  the  Act.  In  Michigan, 
the  Supreme  Court  has  fully  considered  and  determined  this  ques- 
tion in  Brown  vs.  Weston-Mott  Co.  et  al.,  168  N.  W.  Rep.  437; 
Cooke  v.  Holland  Furnace  Co.,  166  N.  W.  1013 ;  Kalkucki  v.  Amer- 
ican Car  and  Foundry  Co.,  106  N.  W.  1011;  Dane  v.  Mich.  United 
Traction  Co.,  166  N.  W.  1017;  Schild  v.  P.  M.  R.  Co.,  166  N.  W. 
1018;  Peterson  v.  Fisher  Body  Co.,  167  N.  W.  987. 

The  Michigan  Act  in  reference  to  the  filing  of  claims  for  com- 
pensation states  that  no  proceedings  for  compensation  for  an  in- 
jury under  this  act  shall  be  maintained,  unless  a  notice  of  the 
injury  shall  have  been  given  to  the  employer  three  months  after 
the  happening  thereof,  and  unless  the  claim  for  compensation  with 
respect  to  such  injury  shall  have  been  made  within  six  months 
after  the  occurrence  of  the  same.  The  provisions  of  the  Montana 
Act  Section  10  (a)  as  amended  are  even  more  explicit  than  the 
provisions  of  the  Michigan  act. 

In  the  case  of  Twonko  v.  Rome  Brass  and  Copper  Company  et  al., 

120  N.  E.  Rep.  638,  the   Supreme  Court  of  New  York  makes  the 

following  statement: 

"The  law  states  that  the  right  to  compensation  shall  be  forever  barred 

unless  within  one  year  after  the  accident  a  claim  for  compensation  shall  be 

filed  with  the  commission.  These  plain  provisions  can  not  be  dispensed 
with. 


338  BOARD  DECISIONS 

It  may  be  that  the  claimant  knew  nothing  about  the  procedure  under 
the  Workmen 's  Compensation  Law,  but  his  iguorance  cannot  weaken  its 
provisions  and  requirements.  They  are  as  binding  upon  him  as  upon  one 
fully  acquainted  with  all   of  the   privileges   and   obligations   of   the   Act. ' ' 

The  decisions  are  so  numerous  that  it  is  not  necessary  to  refer  to 
any  others.  The  fact  is  the  Board  has  been  unable  to  find  a  single 
decision  covering  such  a  provision  as  Section  10  (a)  of  the  Work- 
men's Compensation  Law,  which  would  permit,  or  justify  it  in  de- 
parting from  the  actual  text  of  the  act. 

The  Attorney  General,  after  giving  the  question  much  study  and 
research,  has  advised  that  in  the  absence  of  express  authority  in 
the  act  itself  to  modify  or  extend  the  limitation  period  for  filing 
claim  fixed  by  the  legislature  that  the  Board  is  powerless  to  do  so. 
There  is  no  such  provision  in  the  act  that  is  applicable  to  the 
present    case. 

The  Board  is  convinced  that  it  is  without  jurisdiction  and  be- 
cause of  the  overwhelming  accord  of  judicial  decisions  covering  the 
question  involved,  it  feels  impelled  to  deny  the  claim.  For  this 
reason  the  question  of  dependency  has  not  been  gone  into,  or  in- 
vestigated. 

Therefore,  the  claim  of  Mrs.  J.  E.  Sample  is  denied  and  dis- 
missed. 

Done  at  Helena,  Montana,  this  29th  day  of  April,  1921. 
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Jerome  G.  Locke,  Chairman.  George  P.  Porter,  State  Auditor. 

Chester  C.  Davis,  Commissioner  of  Labor. 


After  July  1st,  1921,  a  system  was  inaugurated  in  the  office  of 
the  Board  under  which  decisions  that  were  precedent  making  or 
which  covered  points  not  previously  ruled  upon  were  segregated  in 
a  special  file  for  the  purpose  of  publication.  These  constitute  only 
a  very  small  percentage  of  the  decisions  that  have  been  made,  since 
ninety-seven  or  ninety-eight  per  cent  of  the  cases  that  now  occur 
contain  such  points  of  similarity  to  cases  that  have  been  pre- 
viously decided  that  former  decisions  can  be  used  as  precedents. 
It  is  not  possible  to  publish  all  of  the  decisions  that  have  been 
segregated  but  the  more  important   ones  are   given. 


TIMOTHY   DOWLING,    Claimant,  vs.    NORTH    BUTTE    MINING 
COMPANY,   a  Corporation,  Defendant. 
CLAIM  763-A-4 
Permanent,   Total  Disability  Proximately   Caused  by  Accidental  Injury. 

HELD,  that  when  death  directly  due  to  tuberculosis  follows  an  injury,  there 
must  be  a  substantial  showing  that  the  tuberculosis  was  lightened  up  or  aggra- 
vated by  the  injury  before  compensation  liability  will  accrue  on  account  of  the 
death. 

Timothy  Dowling  was  on  and  before  January  23rd,  1919,  an 
employee  of  the  North  Butte  Mining  Company  of  Butte,  Montana. 
The  North  Butte  Mining  Company  had  theretofore  elected  to  be 
bound  by  the  provisions  of  Compensation  Plan  No.  One. 

Timothy  Dowling  while  in  the  course  of  his  employment  met 
with  an  accidental  injury  on  January  23rd,  1919,  said  injury  being 
reported  as  fracture  of  right  clavicle.  He  received  medical  atten- 
tion at  the  Murray  Hospital  and  the  Attending  Physicians'  report 
is  signed  by  Dr.  H.  A.  Tash.  Claim  for  compensation  was  filed 
with  the  Board  on  March  4th,  1919,  and  the  record  discloses  that 
he  has  been  paid  compensation  at  the  rate  of  $10.00  per  week  from 
and  after  the  second  week  of  his  injury  up  to  and  including  Sep- 
tember 4th,  1919,  making  in  all  thirty  weeks'  compensation,  in  the 
amount   of   $300.00. 
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On  September  6th,  1919,  the  employer  filed  Supplemental  Report 
of  Injury,  in  which  it  was  stated  that  Mr.  Dowling  was  ready  to 
resume  work  on  September  5th,   1919. 

On  October  27th,  1920,  there  was  filed  with  the  Board  Claim  for 
further  compensation  by  Mr.  Dowling  through  his  attorneys,  in 
which  it  is  stated  that  he  is  permanently  and  totally  disabled  from 
performing  manual  labor  or  other  work  and  that  he  believes  his 
disability  is  due  proximately  to  the  injury  he  received  on  the  23rd 
clay  of  January,  1919. 

Copy  of  this  Claim  was  sent  to  Mr.  John  M.  Madden,  Claim 
Agent  of  the  North  Butte  Mining  Company,  who  disputed  the 
claim  on  the  grounds  that  there  was  no  possible  connection  between 
the  fractured  clavicle  and  a  condition  of  tuberculosis  which  seems 
to  be  the  cause  of  Mr.  Dowling 's  present  disability. 

On  February  5th,  1921,  a  Complaint  was  filed  by  Mr.  Dowling 's 
attorneys,  which  complaint  was  duly  answered  by  the  Defendant 
Company's  attorneys  and  answer  filed  with  the  Board  on  Feb- 
ruary 8th,  1921. 

A  hearing  by  the  Industrial  Accident  Board  for  the  purpose  of 
taking  testimony  was  requested,  and  same  was  held  in  Butte, 
Montana,  on  May  3rd,  1921,  Charles  E.  O'Neill  and  Clarence  Han- 
ley,  attorneys  representing  the  plaintiff,  and  John  W.  Dwyer,  rep- 
resenting   the    defendant. 

Drs.  H.  D.  Kistler,  T.  C.  "Witherspoon  and  C.  B.  Rodes  made  an 
examination  of  Mr.  Dowling  on  January  20th,  1921,  and  found  his 
condition  to  be  as  follows: 

"To  Whom  It  May  Concern: 

On  January  20,  1921,  we  examined  Mr.  Tim  Dowling  and  found  his 
condition  to  be  as  follows: 

General  appearance  very  weak  and  emaciated ;  extreme  shortness  and 
shallowness  of  breath;  pulse  rapid  (115-120)  and  weak;  auscultation  and 
percussion  of  the  lungs  shows  the  following  condition  to  be  present — upper 
lobe  of  the  right  lung  almost  solid,  practically  no  breath  sounds  being 
heard;  numerous  rales  and  squeaks  over  lower  lobes  right  lung;  also  over 
left  lung.     Forced  expansion  of  chest  1   1/4  inches. 

The  above  conditions  indicate  a  marked  filling  up  of  both  lungs  but 
especially  the  upper  right.  An  X-ray  picture  taken  January  19,  1921, 
shows  diffuse  marked  nodulation  throughout  entire  left  lung.  Area  of 
consolidation  involving  most  of  the  upper  right  lung.  Within  this  area 
of  consolidation  is  a  cavity  3  inches  by  1  1/2  inches,  the  rest  of  the  right 
lung   shows   marked   nodulation. 

The  above  plates  indicate  an  advanced,  third  stage  of  silicosis  with  well 
marked   tuberculosis. 

On  January  24,  1919,  and  on  April  18,  1919,  X-ray  plates  were  taken 
of  the  left  shoulder  and  showed  a  fracture  of  the  left  clavicle  with 
moderate  displacement.  Neither  of  these  plates  was  taken  for  lung  detail 
and  showed  only  a  part  of  the  left  lung.  They  are  not  to  be  relied  upon 
for  any  deductions  as  to  a  possible  lung  condition. 

On  January  6,  1920,  an  X-ray  plate  was  taken  to  show  lung  condition. 
This  plate  shows   diffuse   mild  nodulation  throughout   upper   two-thirds   of 
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left  lung,  a  marked  area  of  consolidation  in  the  upper  right  lung,  which 
consolidation  shows  a  cavity  2  1/2  by  3/4  inches  in  size,  irregular  in 
outline.  The  plate  also  shows  mild  nodulation  throughout  the  rest  of 
the  right  lung. ' ' 

Said  report  was  marked  Exhibit  One  and  was  made  a  part  of 
the  record. 

On  January  27th,  1921,  Drs.  Kistler  and  Rodes  made  a  further 
examination  which  reads  as  follows: 
"To  Whom  It  May  Concern: 

On  January  27th,  we  examined  Mr.  Tim  Dowling  with  reference  to  the 
condition  of  his  fracture  of  the  left  clavicle  which  occurred  on  January 
23rd,  1919.  The  bone  is  solid  at  this  time  and  there  is  considerable  callous 
around  the  region  of  the  break.  The  left  shoulder  joint  is  limited  in  its 
upward  motion  about  20  to  25%,  motion  in  other  directions  being  normal. 
The  left  arm  and  forearm  is  from  1/8  to  1/4  inch  smaller  in  circumfer- 
ence than  the  right.  This  might  well  occur  from  the  non-use  of  that  arm 
and   forearm. 

There  is  no  interference  whatever  with  the  circulation,  as  the  blood 
pressure  of  both  arms  is  the  same,  being  normal.  There  is  no  interference 
whatever  with  the  nerve  supply  of  the  left  arm  as  all  sensation  and 
reflexes  are  alike  and  equal  in  both  arms.  There  is  no  appreciable  dif- 
ference in  the  strength  of  the  muscles  of  the  two  arms,  but  both  arms 
are  weak  in  conformity  to  the  rest  of  his  physical  condition. 

His  weight  now  is  110  3/4  pounds.  We  see  no  undue  after-effects 
of  this  injury  upon  the  shoulder  and  arm  more  than  would  ordinarily 
result  from  such  an  injury  as  a  broken  collar  bone,  and  as  a  result  of 
the  broken  clavicle  alone  this  man  should  not  have  been  off  duty  longer 
than  the  ordinary  case  of  this  kind. 

If  there  is  anything  further  about  the  condition  you  care  to  know,  please 
let  me  hear  from  you. ' ' 

Said  report  was  marked  Exhibit  Two  and  was  made  a  part  of 
the  record.  . 

Compensation  for  the  original  injury  was  terminated  on  Sep- 
tember 5th,  1919,  at  which  time  Mr.  Dowling  had  returned  to  work. 
The  application  now  is  for  a  re-opening  of  his  case  under  the 
authority  of  the  Board  under  Section  16  (m)  of  the  Compensation 
Law  which  reads  as  follows: 

"If  aggravation,  diminution  or  termination  of  disability  takes  place, 
or  be  discovered,  after  the  rate  of  compensation  shall  have  been  estab- 
lished, or  compensation  terminated  in  any  case,  where  the  maximum  pay- 
ments for  disabilities  as  provided  in  this  Act  have  not  been  reached,  such 
changes  may  be  adjusted  for  future  application  of  compensation  in  ac- 
cordance with  the  provisions  hereof,  or,  in  a  proper  ease,  terminate  the 
payments. ' ' 

The  question  then  is  whether  the  present  disability  of  Mr.  Dowl- 
ing is  a  result  of  the  injury  he  sustained  on  January  23rd,  1919,  or 
in  other  words  whether  his  present  condition  is  the  proximate  re- 
sult of  said  injury. 

A  conclusion  in  the  matter  must  be  reached  largely  upon  con- 
sideration of  the  medical  evidence  submitted  at  the  hearing  and 
made  a  part  of  this  record.  It  is  a  fact  that  the  burden  is  on  the 
claimant  to  establish  beyond  all  reasonable  doubt  the  co-relation  of 
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circumstances  necessary  to  reach  a  conclusion  that  Mr.  Dowling's 
present  condition  is  proximately  caused  by  his  injury.  The  au- 
thorities all  agree  that  the  Board  is  not  justified  in  the  exercise  of 
conjecture  to  any  degree  whatever  in  the  award  of  compensation. 
That  such  a  result  as  the  present  condition  of  Mr.  Dowling  might 
have  occurred,  or  that  it  may  have  occurred  as  a  result  of  his 
former  injury  does  not  come  within  the  range  of  legal  requirements. 
It  must  be  shown  that  his  present  condition  is  actually  due  to  the 
injury  in  question  beyond  all  reasonable  doubt.  In  this  case,  as 
in  all  others,  Rule  17  of  the  Board's  Rules  is  followed,  which  pro- 
vides that  technical  procedure  is  not  strictly  followed  but  that  the 
hearing  shall  be  for  the  purpose  of  ascertaining  and  determining 
the  substantial  rights  of  the  parties  at  issue. 

A  brief  review  of  the  procedure  and  evidence  is  necessary  to 
reach  a  logical  conclusion. 

Complaint  was  filed  by  the  attorneys  for  the  claimant  and  an 
answer  made  by  the  attorneys  for  the  defendant.  The  complaint 
alleges  that  plaintiff's  present  condition  is  due  to  and  a  proximate 
result  of  his  former  injuries,  his  impairment  of  health  and  physical 
condition  being  a  natural  consequence  and  a  result  of  said  injury 
aided  by  anaesthesia  administered  during  the  course  of  an  opera- 
tion ;  that  this  anaesthesia  brings  tuberculosis  from  a  quiet  to  an 
active  state  and  that  said  injury  with  the  accompanying  pain  and 
suffering  caused  plaintiff  to  become  weak,  his  health  greatly  im- 
paired and  his  physical  resistance  reduced  to  such  an  extent  that 
he  was  physically  unable  to  resist  the  toxic  effects  of  the  germs  of 
anjr  disease  and  particularly  germs  of  tuberculosis  or  tubercle 
bacilli,  and  that  while  in  his  weakened  and  impaired  condition  the 
germs  of  said  disease  came  from  a  latent  or  quiet  state  and  de- 
veloped into  an  active  and  destructive  disease. 

The  defendant's  answer  makes  a  general  denial  of  the  various 
allegations  made  in  the  complaint  except  those'  in  which  the  acci- 
dent is  set  up  and  the  fact  of  the  North  Butte  Mining  Company 
having  theretofore  elected  the  provisions  of  Plan  One  of  the 
Workmen's  Compensation  Law.  They  affirmatively  allege  that 
plaintiff's  present  condition  is  due  to  pulmonary  tuberculosis, 
which  plaintiff  contracted  and  from  which  he  was  suffering  a  long 
time  prior  to  and  on  the  23rd  day  of  January.  1919. 

The  actual  evidence  in  regard  to  Mr.  Dowling's  physical  condi- 
tion previous  to  the  accident  is  to  the  effect  that  he  had  never  suf- 
fered from  any  disease.  Quoting  his  own  words,  "he  was  sound  as 
a  dollar  previous  to  the  accident,  had  no  trouble  with  breathing,  no 
shortness  of  breath,  weight  150-155  pounds."     Mr.  Dowling's  fur- 
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ther  testimony  is  to  the  effect  that  about  seven  months  after  he 
was  injured,  he  developed  a  cough  (about  September  first),  that 
the  cough  continued  and  got  worse.  He  went  to  work  in  July  as 
watchman  and  contracted  the  cold  to  which  he  refers  in  September. 

Michael  Doody,  a  friend  of  Mr.  Dowling,  had  worked  with  him 
and  testified  that  his  health  was  good,  he  had  no  cough  or  other 
symptoms  of  tuberculosis. 

Mrs.  Dowling,  wife  of  Timothy  Dowling,  testified  that  Mr. 
Dowling 's  health  was  good,  that  he  was  never  ill,  never  treated 
for  any  diseases,  had  strong  lungs  and  used  to  boast  of  them. 

Mrs.  Mary  E.  Hughes,  who  has  known  Mr.  Dowling  for  40 
years,  testified  that  before  his  injury  he  was  well  for  a  man 
of  his  age  and  that  she  could  see  nothing  the  matter  with  him  until 
she  noticed  that  he  had  a  cough  on  New  Year's  Day,  1920. 

Joseph  A.  Judge  testified  that  Mr.  Dowling 's  physical  condition 
was  good  and  that  he  noticed  no  change  in  his  appearance  until 
after  his  injury. 

The  evidence  of  the  foregoing  witnesses  clearly  establishes  the 
fact,  as  far  as  could  be  observed  from  appearance  and  association, 
that  Mr.  Dowling  previous  to  his  injury  of  January  23rd,  1919, 
was  in  good  health.  He  had  worked  in  and  around  mines  the 
greater  portion  of  his  time  while  living  in  Butte ;  had  no  previous 
disease  or  symptoms  of  disease.  His  injury  of  January  23,  1919, 
incapacitated  him  from  work  until  September  5th,  1919,  on  which 
day  he  returned  to  work  as  watchman  and  later  worked  at  oiling 
cars  down  in  the  mine.  He  developed  a  cough  in  September  which 
grew  gradually  worse  and  he  began  having  night  sweats  and  occa- 
sional chills  in  March,   1920. 

The  physicians  who  have  testified  are  Dr.  John  Lhotka,  Dr.  V.  0. 
Ungherini,  Dr.  F.  C.  Witherspoon,  Dr.  C.  B.  Rodes,  Dr.  H.  D. 
Kistler,  Dr.  M.  J.  Scott,  and  Dr.  J.  C.  Shields. 

Dr.  John  Lhotka  was  the  first  physician  examined  for  the  claim- 
ant and  he  was  asked  a  hypothetical  question  based  upon  assumed 
facts.     These  assumed  facts  were  stated,  as  follows: 

"A  man  of  the  age  of  about  60  years,  average  weight  prior  to  injury 
150  to  160  pounds,  strong  and  healthy,  appetite  good,  not  subject  to  cough- 
ing, breathing  unobstructed,  who  was  able  to  work  and  did  work  con- 
tinuously at  hard  labor.  He  receives  an  injury  consisting  of  broken  clavicle 
and  bruised  shoulder  which  caused  the  muscles  and  joints  to  become  stiff 
and  sore  causing  him  great  pain  and  suffering,  impairing  his  health  and 
physical  condition,  causing  gradual  reduction  in  weight  and  loss  of  ap- 
petite. Also  gradually  developing  a  cough  and  was  therefore  unable  to 
perform  manual  labor.  Such  a  condition  continued  to  exist  for  a  period 
of  seven  months  when  he  was  advised  by  his  physicians  that  owing  to  the 
soreness  and  stiffness  of  his  shoulder  muscles  and  in  order  that  he  could 
regain  the  use  of  his  arm  it  would  be  necessary  for  him  to  submit  to  an 
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operation.  That  he  submitted  to  the  operation  and  was  given  an  anaesthetic 
and  the  shoulder  joint  and  muscles  wrenched  loose.  That  after  such 
operation  and  administration  of  the  anaesthetic  his  disability  to  his 
shoulder  continued.  He  was  still  subjected  to  great  pain  and  suffering, 
he  fell  off  in  weight  and  had  no  appetite.  Such  a  condition  continued  to 
develop  from  the  time  of  the  injury  until  in  the  month  of  January,  1921, 
two  years  after  the  accident  when  X-ray  picture  and  examination  of  the 
lungs  was  taken  and  an  examination  of  his  lungs  made  by  doctors 
and  a  report  of  the  doctors  made  upon  his  condition,  which  is 
as  follows:  The  report  was  made  on  January  21st,  1921,  that  is, 
about  three  or  four  months  ago:  'On  January  20th,  1921,  we  ex- 
amined Mr.  Tim  Dowling  and  found  his  condition  to  be  as  follows :  Gen- 
eral appearance  very  weak  and  emaciated ;  extreme  shortness  of  breath 
and  shallowness  of  breath;  pulse  rapid  (115-120)  and  weak;  auscultation 
and  percussion  of  the  lungs  showed  the  following  condition  to  be  present 
— upper  lobe  of  right  lung  almost  solid,  practically  no  breath  sounds  being 
heard;  numerous  rales  and  squeaks  over  lower  lobes  right  lung,  also  over 
left  lung.  Forced  expansion  of  chest  1  1/4  inches.  These  above  con- 
ditions indicate  a  marked  filling  up  of  both  lungs  but  especially  the 
upper  right.  An  X-ray  picture  taken  January  19th,  1921,  shows  diffuse, 
marked  nodulation  throughout  entire  left  lung.  Area  of  consolidation 
involving  most  of  the  upper  right  lung.  With  this  area  of  consolidation 
is  a  cavity  3  inches  by  1  1/2  inches ;  the  rest  of  the  right  lung  shows 
marked  nodulation.  The  above  plates  indicate  an  advanced,  third  stage 
of  silicosis  with  well  marked  pulmonary  tuberculosis.  On  January  24th, 
1919,  and  on  April  18th,  1919,  X-ray  plates  were  taken  of  the  left  shoul- 
der and  showed  a  fracture  of  the  left  clavicle  with  moderate  displacement. 
Neither  of  these  plates  were  taken  for  lung  detail  and  showed  only  a  part 
of  the  left  lung.  They  are  not  to  be  relied  upon  for  any  deductions  as  to 
a  possible  lung  condition.  On  January  6,  1920,  an  X-ray  plate  was  taken 
to  show  lung  condition.  This  plate  shows  diffuse  mild  nodulation  through- 
out upper  two-thirds  of  left  lung,  a  marked  area  of  consolidation  in  the 
upper  right  lung,  which  consolidation  shows  a  cavity  2  1/2  by  3/4  inches 
in  size,  irregular  in  outline.  The  plate  also  shows  mild  nodulation  through- 
out the  rest  of  the  right  lung. ' 

This  is  almost  one  year  after  the  injury  that  this  first  plate  was  taken 
showing  the  condition  of  tuberculosis  or  nodulation  of  the  lungs.  Up  to 
January,  1920,  a  year  after  the  accident,  no  tubercular  condition  of  the 
lungs  had  been  discovered  and  none  was  known  to  exist.  The  only  evi- 
dence of  tuberculosis  being  the  above  stated  symptoms.  From  the  time 
of  the  injury  until  January  29th,  1921,  a  period  of  two  years,  his  weight 
has  gradually  reduced  from  about  150  or  160  pounds  to  110  3/4  pounds. 
His  weight  at  the  present  time  is  still  less  and  he  is  confined  to  his  bed, 
has  no  appetite,  coughs  considerably,  is  weak  and  emaciated  and  breathing 
difficult.  Would  you  say  that  such  an  injury  followed  by  conditions  as 
stated,  might  possibly  have  caused  a  latent  tubercular  condition  of  the 
lungs  to  come  from  a  quiet  state  and  develop  into  an  active  tuberculosis?" 

Objection  was  raised  to  this  question  by  the  defense  on  the 
ground  that  it  assumes  facts  that  are  not  in  evidence  as  there  is 
no  evidence  to  show  that  he  started  to  cough  following  the  injury 
or  that  he  had  any  sign  of  a  cough  or  cold  until  September  follow- 
ing the  injury  and  there  being  no  evidence  upon  which  to  base  any 
latent  tubercular  condition  prior  to  the  injury.  Objection  was 
overruled  by  the  Board  under  the  statement  that  the  Board  was 
competent  when  weighing  the  evidence  to  discard  what  is  irrele- 
vant. 

The  answer  of  the  Doctor  was:     "After  every  injury  we  have 
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lowered  resistance  of  the  body  in  general  and  in  such  condition  it 
is  possible  to  develop  any  latent   process  into   an  active   process." 

Asked  whether  it  was  possible  that  the  present  condition  may 
have  developed  from  a  latent  tubercular  condition  or  whether  the 
tuberculosis  had  entered  and  developed  in  the  system  since  the 
injury,  the  answer  was:  "That  is  a  question  which  cannot  be 
answered.  I  have  absolutely  no  means  to  tell  whether  tuberculosis 
developed  or  not.  I  have  absolutely  no  means  to  tell.  It  is  pos- 
sible that  a  latent  process  turns  into  an  active  process.  That  we 
know  from  clinical  observations  but  whether  tuberculosis  would 
develop  or  not  1  have  absolutely  no  means  to  say." 

The  doctor's  further  statements  in  reply  to  questions  were  to  the 
effect  that  an  injury  will  lower  vitality  of  the  body  in  general.  The 
anaesthesia  on  top  of  it  would  make  it  perhaps  still  more  possible 
for  a  latent  process  to  develop  into  an  active  process,  or  in  general 
the  body  is  more  susceptible  to  infection  due  to  lowered  resistance. 
A  latent  focus  may  turn  into  an  active  focus  where  the  body  re- 
sistance has  been  lowered  to  a  great  degree. 

Under  cross-examination,  the  Doctor  stated  that  where  there  was 
a  latent  tubercular  condition  and  a  certain  portion  of  the  lung  has 
been  affected  and  healed  over  that  during  the  process  of  the  infec- 
tion and  before  its  healing  there  will  be  some  symptoms.  The 
symptoms  may  be  so  slight  that  they  may  escape  notice. 

Attorney  Dwyer  submitted  the  following  hypothetical  question: 

' '  Assuming  that  a  man  who  is  apparently  normal  and  whose  age  is 
about  60  years,  who  has  worked  in  the  mines  for  some  25  years  and  most 
of  that  time  in  damp  places,  five  months  of  the  time  in  dusty  places, 
received  an  injury  to  his  clavicle  causing  a  fracture.  The  injury  is  re- 
duced, the  arm  bandaged  and  thereafter  upon  the  removal  of  the  bandage 
it  is  discovered  that  the  bone  has  healed  but  not  in  proper  place  and 
an  operation  is  again  resorted  to  and  the  arm  manipulated  and  a  read- 
justment made  of  the  setting  and  that  thereafter  the  bone  unites  and 
heals  again  and  the  motion  becomes  greater  than  after  the  first  adjust- 
ment and  the  man  so  far  recovers  that  he  can  go  back  to  work,  and  that 
he  does  go  back  to  work,  and  that  thereafter  and  some  three  months  after 
the  second  setting  of  the  arm  he  contracts  or  gives  evidence  of  having  a 
cold  and  coughs  and  this  cold  continues  while  he  is  working  on  the  surface 
about  the  mine  and  then  lie  is  sent  down  into  the  mine  in  a  damp  cold 
place  and  the  cold  becomes  worse  until  he  finally  has  to  quit.  Assuming 
that  the  accident  to  his  shoulder  occurred  while  he  was  about  60  years 
old  on  January  23rd,  1919,  the  re-setting  of  the  bone  was  in  July,  1919, 
and  the  first  evidence  of  any  lung  infection  or  any  pulmonary  trouble  that 
he  exhibited  in  his  whole  life  as  far  as  the  record  shows  was  shown  in 
September,  1919,  and  was  in  the  form  of  a  cold,  and  assuming  that  there 
was  a  noticeable  change  in  his  condition  following  this  cold,  particularly 
in  October  following  the  September  that  he  contracted  it  and  this  condition 
become  more  pronounced.  He  lost  flesh  and  along  in  March,  1920,  he  be- 
gan to  have  night  sweats  and  at  this  present  time  he  is  in  the  last  stages 
of  tuberculosis,  you  might  say  dying  of  consumption,  would  you  be  able 
to  say  whether  or  not  the  injury  to  the  clavicle  was  the  cause  of  his 
present  tubercular  condition?" 
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Objection  Avas  raised  to  the  question,  to  the  statement  that  the 
man  was  able  to  return  to  work,  the  difference  being  between  hard 
labor  and  that  of  a  watchman.  The  question  was  changed  to  con- 
form to  the  exception  and  the  doctor 's  answer  is  as  follows : 

"The  way  I  understand  it  is  whether  the  injury  caused  the  tubercular 
condition.  Now  in  the  first  place,  of  course  the  injury  itself  cannot  pro- 
duce any  tuberculosis.  Now  the  only  way  I  can  answer  this  question  is 
almost  identically  the  same  way  I  have  answered  before.  That  the  injury 
and  the  anaesthetic  might  have  changed  some  focus  that  might  have  ex- 
isted, whether  it  did  exist  or  not,  I  do  not  know.  I  cannot  tell,  might  have 
changed  this  particular  focus  from  a  latent  state  into  an  active  state,  and 
whether  it  developed  since  or  whether  the  tubercular  infection  might  have 
been  contracted  after  the  injury  I  am  absolutely  unable  to  say. ' ' 

Questioned  as  to  whether  upon  the  state  of  facts  represented  it  is 
more  probable  that  the  infection  came  on  after  September,  the  doc- 
tor answered : 

' '  The  only  way  I  can  answer  it  is  that  his  resistance  had  been  greatly 
lowered  by  the  injury  and  by  the  anaesthetic  and  perhaps  the  manipulation 
that  he  had  been  subjected  to." 

The  doctor  stated  that  it  was  possible  for  a  man  working  in  and 
around  mines,  in  a  strong  and  healthy  condition,  where  there  was 
foul  air,  poAvder  smoke  and  gas,  to  carry  a  dormant  tubercular  con- 
dition during  the  entire  time  of  his  working  in  the  mines.  He 
might  carry  a  latent,  dormant,  inactive  focus  because  it  is  healed. 
This  is  possible  but  he  would  not  say  absolutely  because  he  had  no 
means  to   determine. 

The  entire  evidence  of  Dr.  Lhotka  was  to  the  effect  that  it  is 
possible  for  a  person  to  have  a  latent  tuberculosis,  not  appreciable 
to  any  extent  and  unknown  to  the  individual,  and  that  this  latent 
infection  may  be  brought  into  activity  through  loAvered  resistance 
or  decrease  of  his  vitality.  He  could  not  tell  without  having  had 
an  opportunity  of  examining  whether  Mr.  DoAAding  had  latent 
tuberculosis  or  otherwise  but  it  was  possible.  Whether  the  injury 
diminished  resistance  to  such  an  extent  that  a  possible  latent  condi- 
tion was  made  active,  he  was  unable  to  tell. 

Dr.  V.  0.  Ungherini  Avas  next  examined  as  a  Avitness  for  the 
plaintiff  and  the  same  assumed  facts  with  hypothetical  questions 
were  asked.  The  assumed  facts  Avere  objected  to,  and  the  doctor  in 
ansAver  to  questions  agreed  that  the  present  condition  of  Mr. 
DoAvling  might  have  developed  as  a  result  of  loAvered  resistance. 
One  of  the  prime  factors  is  lo\Arered  resistance  whether  due  to 
trauma  devitalizing  the  system  or  whether  due  to  irritance  or  any 
undue  effect  AAdiich  might  devitalize  the  system.  In  regard  to  the 
possibility  of  there  existing  a  latent  tubercular  condition,  the  doc- 
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tor  agreed  that  it  was  possible.     The  principal  statement  made  by 

the  doctor  is  as  follows: 

"If  I  may  venture  to  make  a  supposition,  I  would  say  that  perhaps 
he  had  latent  foci  prior  to  the  injury,  but  when  a  person  has  a  devitalized 
system  and  is  in  a  rundown  condition,  he  may  get  it  at  the  time  following 
the  ether  administration  or  from  dust  which  contains  tubercular  bacilli. 
Then,  of  course,  in  a  weakened  condition  it  flares  up  quickly  and  you  get 
galloping  consumption  or  quick  consumption.  After  the  administration  of 
an  anaesthetic  a  cough  would  ordinarily  develop  early  and  would  practi- 
cally be  continuous  after  the  administration  of  the  anaesthetic.  If  there 
were  a  long  period  following  the  administration  of  the  anaesthetic  in 
which  there  were  no  symptoms  of  coughing,  no  symptoms  of  any  after- 
effect of  the  anaesthetic,  I  would  say  then  there  were  no  injurious  after- 
effects in  a  case  of  that  kind." 

Dr.  F.  C.  Witherspoon,  the  next  witness  called  on  behalf  of  the 
plaintiff,  having:  listened  to  the  assumption  of  facts  and  the  hypo- 
thetical question  propounded  in  the  evidence  of  the  other  doctors 
taken,  answered  that  it  is  possible  that  a  tubercular  process  may 
have  been  made  active  by  such  an  injury.  He  believed  that  due  to 
the  fact  that  a  man's  resistance  has  been  lowered  that  the  trauma 
or  injury  at  the  time  may  have  allowed  such  a  process  to  become 
active.  The  doctor  was  unable  to  state  the  time  that  a  tubercular 
condition  might  have  existed  in  his  body  either  in  latent  or  active 
form. 

Under  cross-examination,  the  hypothetical  question  prepared  by 
Attorney  Dwyer  having  been  submitted,  his  answer  was : 

''Such  a  case  I  should  say  probably  had  no  cause  in  the  frac- 
tured clavicle  or  in  the  anaesthetic  as  related." 

In  explanation  of  terms,  the  doctor  said  that  silicosis  was  caused 
by  occupation  and  that  tuberculosis  is  always  an  infection.  Sili- 
cosis is  developed  from  working  in  the  mines  and  most  cases  re- 
quire about  five  years  for  development,  some,  however,  are  devel- 
oped in  less  time.  This  makes  the  lung  more  susceptible  to  tuber- 
culosis. 

Dr.  M.  J.  Scott,  a  witness  for  the  defense,  next  testified.  The 
hypothetical  question  referred  to  having  been  submitted  to  the 
doctor,  his  answer  to  the  question  was  "No." 

Under  cross-examination,  the  various  modes  of  infection  from 
tuberculosis  were  gone  into  and  the  effect  of  an  anaesthetic  upon 
the  bronchial  tubes  or  the  lungs.  The  doctor  states  that  the  effect 
of  an  anaesthetic  would  depend  entirely  upon  the  quantity,  the 
anaesthetic,  and  the  time.  Asked  if  such  an  injury  as  Mr.  Dowling 
had  received  had  any  effect  upon  his  power  of  resistance,  the 
answer  was  that  it  would  depend  on  how  much  difference  had  been 
caused  in  his  vitality  by  the  injury  and  by  the  suffering.  Also  it 
would   depend   entirely   upon   the   existence   of  latent   tuberculosis. 
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Granting  that  there  was  latent  tuberculosis,  then  it  would  depend 
on  to  what  degree  his  vitality  had  been  lowered.  If  any  ill  effects 
follow  the  administration  of  the  anaesthetic  they  are  manifested 
within  a  very  few  hours,  sometimes  before  the  anaesthetic  is  fin- 
ished. If  there  were  any  ill  effects  they  would  be  manifested  with- 
in at  least  twenty-four  to  forty-eight  hours.  Granting  that  the 
patient  had  sufficient  anaesthesia  to  inflame  the  lungs  to  a  degree 
that  would  cause  a  latent  tuberculosis  to  become  active,  it  might 
become  active  without  being  evident  immediately.  It  might  be  a 
month,  he  would  not  put  it  beyond  that  time. 

Dr.  J.  C.  Shields,  a  witness  for  the  defense,  having  heard  the 
hypothetical  question  propounded  to  Dr.  Scott,  answered  as  fol- 
lows: "As  I  remember  the  question,  I  would  say  no,  that  is, 
that  the  present  tubercular  condition  is  not  due  to  the  injury  of  the 
clavicle  or  the  anaesthetic  or  either  or  both  of  them." 

Under  cross-examination,  asked  if  under  conditions  related  con- 
cerning the  accident,  the  suffering  and  the  subsequent  anaesthetic, 
the  answer  was,  "It  is  possible  it  would  but  the  prolonged  rest 
should  increase  his  power  of  resistance.  If  the  pain  were  excessive 
it  might  possibly  lower  the  power  of  resistance." 

Dr.  B.  C.  Rodes,  a  witness  for  the  defense,  next  testified.  The 
doctor  stated  that  he  knew  nothing  about  Mr.  Dowling  until  a  cer- 
tain examination  made  by  Drs.  Kistler  and  himself  which  was 
signed  by  both  and  is  made  a  part  of  the  record  as  Exhibit  No. 
Two.  Having  heard  the  hypothetical  question  that  had  been  pro- 
pounded to  Dr.  Shields,  he  answered:  "I  should  say  that  as  a 
cause  of  tuberculosis  with  reference  to  the  anaesthetic  and  frac- 
ture,   no." 

Dr.  H.  D.  Kistler,  a  witness  on  behalf  of  the  defendant,  being 
asked  the  former  stated  hypothetical  questions,  answered:  "No." 
The  doctor  saw  Mr.  Dowling  at  the  time  the  anaesthetic  was  given. 
His  statement  was:  "The  man  was  given  an  anaesthetic  and  the 
shoulder  joint  was  moved  in  various  directions  so  as  to  overcome 
any  adhesions  around  the  joint;  the  clavicle  was  solid.  It  had 
healed  over  and  the  bone  united.  Complete  anaesthetic  was  given 
and  it  took  not  over  five  minutes  to  do  the  work  that  was  done." 
He  observed  no  ill  effects  of  the  anaesthetic  upon  his  lungs  or 
bronchial  tubes.  If  any  ill  effects  of.  the  anaesthetic  it  would 
manifest  within  forty-eight  hours.  If  no  ill  effects  to  the  pul- 
monary organs  of  any  kind  were  noticed  within  30  days  he  would 
say  that  the  anaesthetic  had  not  affected  his  lungs  in  any  way." 
Under  cross-examination  the  doctor  stated  he  had  examined  Mr. 
Dowling  in  both  of  the  reports  submitted  by  him. 
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There  is  no  material  difference  in  the  testimony  of  the  physicians 
other  than  the  fact  that  five,  Drs.  Scott,  Shields,  Kistler,  Rodes 
and  Witherspoon,  were  emphatic  in  their  statement  that  the  injury 
of  January,  1919,  had  no  connection  or  relation  to  Mr.  Dowling's 
present  condition,  nor  that  the  anaesthetic  nor  the  injury  were  an 
exciting  cause  to  the  development  of  tuberculosis.  The  evidence 
shows  that  the  collar  bone  healed  normally  and  that  there  was  a 
callous  which  limited  motion  of  the  shoulder.  The  anaesthetic  was 
given  in  July  to  relieve  this  condition.  Dr.  Kistler  testifies  that 
this  was  a  simple  operation  lasting  about  five  minutes.  There 
were  no  apparent  after-effects  from  the  anaesthetic  and  as  a  mat- 
ter of  fact  Mr.  Dowling  accepted  a  job  as  watchman  in  the  early 
part  of  September  and  returned  to  work.  He  contracted  a  cold 
thereafter  which  developed  and  which  probably  was  intensified 
through  a  change  of  work  from  that  of  watchman  to  oiling  cars  in 
the  mine.  The  evidence  is  that  several  months  after  the  inception 
of  the  cold  or  cough,  Mr.  Dowling  developed  night  sweats  and  be- 
gan to  lose  flesh  and  the  condition  found  in  the  examination  made 
by  Drs.  Kistler  and  Rodes  shows  that  he  had  an  advanced  condi- 
tion of  tuberculosis. 

It  is  a  settled  rule  that  if  an  injury  aggravates  disease  to  cause 
disability  an  award  is  justified.  (Blackburn  vs.  Coffeyville  Vit. 
Brick  &  Tile  Co.,  Kan.  171,  Pac.  Reporter  913.)  There  are  many 
other  decisions  along  these  same  lines  which  are  too  numerous  even 
to  quote  but  it  must  be  absolutely  shown  by  preponderance  of  evi- 
dence that  there  is  casual  connection  between  the  accident  and 
the  disease.  Otherwise,  diseases  do  not  come  within  the  provisions 
of  the  Workmen's  Compensation  Law. 

There  is  no  evidence  in  the  record  to  show  a  previous  condition 
of  tuberculosis,  either  active  or  latent.  In  fact,  all  the  testimony 
touching  on  this  point  is  to  the  effect  that  Mr.  Dowling  had  never 
been  sick  outside  of  little  indispositions  that  everyone,  more  or 
less,  incurs.  (See  testimony  of  Mr.  Dowling,  his  Avife,  Michael 
Doody,  Mrs.  Mary  E.  Hughes,  and  Clarence  L.  Waldie.)  These 
witnesses  are  all  laymen  and  testified  from  the  actual  appearance 
of  claimant  and  their  close  association  with  him. 

The  doctors'  testimony — each  one  of  them — is  that  tuberculosis 
is*  caused  from  a  germ — an  infection. 

The  liability  to  disease  and  the  fact  of  incurring  disease  are 
not  confined  to  any  period  of  a  man's  life.  The  old  and  the 
young,  and  the  strong  and  the  weak,  are  all  victims  to  tuberculosis 
and  other  diseases.  There  is  no  logic  in  the  argument  that  because 
Mr.    Dowling    was    strong    and    vigorous    prior    to    his    injury    of 
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January,  1919,  that  his  subsequent  illness  is  caused  from  this 
accident.  The  preponderance  of  testimony  is  certainly  to  the  effect 
that  there  was  no  casual  connection  between  the  accident  and  the 
condition  of  tuberculosis  which  now  exists.  His  injury  of  January, 
1919,  was  a  fracture  of  clavicle  which  is  a  very  ordinary  injury 
and  without  complications  a  man  recovers  from  it  in  from  three  to 
four  months.  In  Mr.  Dowling's  case,  there  was  a  callous  formed 
which  limited  the  motion  in  the  arm.  The  operation  in  July  fol- 
lowing was  performed  for  the  purpose  of  eliminating  this  trouble. 
The  doctor  who  assisted  in  the  operation  testified  that  it  was  a 
simple  matter,  an  anaesthetic  being  administered  for  a  period  of 
about  five  minutes.  The  testimony  further  is  that  there  were  no 
after  effects  of  this  anaesthetic  and  about  two  months  after  this 
Mr.  Dowling  was  given  a  job  as  watchman.  He  contracted  the 
disease  some  seven  months  after  the  injury  and  there  is  no  positive 
statement  made  by  any  physician  that  his  subsequent  trouble  had 
its  origin  in  the  accident.  The  very  reverse  of  this  is  true  as  Drs. 
Kistler,  Rodes,  Scott,  Shields  and  Witherspoon  are  emphatic  in 
stating  that  this  was  not  the  case.  Drs.  Lhotka  and  Ungherini 
would  venture  no  more  than  to  say  that  possibly  there  was  a 
casual  connection  between  the  accident  and  Mr.  Dowling's  present 
condition. 

The  claimant  having  failed  to  meet  the  requirements  of  the 
burden  of  proof  of  his  case,  the  Board  finds  that  the  injury  to 
Mr.  Dowling,  which  occurred  on  January  23rd,  1919,  is  not  the 
proximate   cause   of  the   physical   condition   he   is   now   in. 

Therefore,  it  is  the  decision  of  this  Board  that  the  claim  for 
compensation  be  denied. 

Done  at  Helena,  Montana,  this  29th  day  of  July,  1921. 


0.   B.   OLSEN,  Plaintiff,  vs.   ELM  ORLU  MINING  COMPANY,   a 
Corporation,  Defendant. 

CLAIM  36S-A-4 
Present  Disability  as  Eesult  of  Prior  Injury.     Neuresthenia. 

HELD,  that  compensation  will  not  be  paid  on  a  claimant's  own  testimony 
when  there  is  a  preponderance  of  expert  testimony  to  the  effect  that  he  is  suf- 
fering no  actual  physical  disability. 

On  October  29th,  1918,  0.  B.  Olsen  receivel  an  accidental  injury, 
while  in  the  employ  of  the  Elm  Orlu  Mining  Company. 

The  Elm  Orlu  Mining  Company  had  theretofore  elected  Plan  One 
of   the   Workmen's   Compensation   Law,   and   0.    B.    Olsen   was   an 
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employe  on  said  date  and  was  accidently  injured  while  in  the 
course  of  his  employment.  The  employer  being  under  Plan  One 
and  the  employee  having  received  an  injury  in  the  course  of  his 
employment,  the  case  conies  under  the  provisions  of  the  Work- 
men's  Compensation  Law. 

The  injury  which  Mr.  Olsen  received  was  diagnosed  at  the  time 
as  a  fracture  of  right  leg  through  lower  third.  He  received  med- 
ical attention  at  the  Murray  Hospital,  Dr.  Harold  Schwartz  being 
the    attending    physician. 

Compensation  was  paid  after  the  second  week  from  the  date  of 
the  injury  up  to  and  including  the  7th  day  of  September,  1920. 
Previous  to  the  date  of  the  last  payment  made,  several  examina- 
tions of  Mr.  Olsen  indicated  that  he  had  fully  recovered  from 
said  injury.  Hence,  the  payment  of  further  compensation  was  sus- 
pended. 

A  complaint  was  filed  by  Mr.  Olsen  through  his  Attorney  George 
Bourquin,  stating  that  Mr.  Olson  was  still  incapacitated  from 
work  on  account  of  his  said  injury  and  praying  that  the  Board 
order  the  said  Elm  Orlu  Mining  Company  to  pay  him  compensation 
from  the  date  of  the  last  payment  made  until  such  time  as  his  dis- 
ability   had    ceased. 

The  employing  company,  through  its  Attorney,  Fred  J.  Furman, 
answered  said  complaint,  denying  that  claimant  was  still  suffering 
from  his  injury  and  stating  that  he  was  entitled  to  recover  nothing 
further  from  the  Defendant.  It  was  upon  this  complaint  and 
answer  thereto  that  the  Board  ordered  a  hearing  to  be  held  in  the 
City  of  Butte  on  June  9th,  1921. 

Certain  examinations  theretofore  made  of  Mr.  Olson  were  placed 
in  evidence  through  stipulation  and  marked  Exhibits  1,  2  and  3. 

Exhibit  No.  One  was  an  examination  made  of  Mr.  Olsen 's  teeth 
by  D.  D.  S.  M.  C.  Roberts  and  C.  W.  Verheyen.  Exhibit  No.  Two 
was  an  examination  made  by  Dr.  J.  R.  E.  Sievers  of  the  claimant 
and  Exhibit  No.  Three  was  a  subsequent  examination  made  by 
Dr.  J.  R.  E.  Sievers. 

The  witnesses  examined  at  the  hearing  were  Mr.  0.  B.  Olsen,  Mr. 
Ovila  Nadeau,  Dr.  H.  D.  Kistler,  Dr.  C.  B.  Rodes,  Dr.  H.  A.  Tash, 
Dr.  J.  R.  E.  Sievers,  and  Dr.  John  Lhotka.  Each  one  of  the  doc- 
tors made  a  physical  examination  of  the  claimant  and  it  is  upon 
the  preponderance  of  this  testimony  that  the  opinion  of  the  Board 
must  be  based.  Referring  to  previous  examinations  which  are  the 
Exhibits  referred  to,  Drs.  Roberts  and  Verheyen  on  March  1st, 
1920,  reported  Mr.  Olsen 's  case  as  follows: 

"Eeport  on  case  of  Mr.  Olsen  on  Condition  of  Teeth.     General  pyorrhea, 
involving  practically   all   the   teeth  in   the  mouth,   consequent   bacterial   in- 
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fection    from   tartar   deposits    causing   resultant    pockets    around   the   teeth 
which  would  probably  cause  a  general  systematic  infection. 
The    condition    of   Mr.    Olsen    in    my    belief    at    present    time   would    be    the 
cause  of  the  failure  of  this  injury  to  clear  up  properly. ' ' 

In  the  report  of  Dr.  Sievers,  as  disclosed  m  Exhibit  No.  Two,  the 
doctor  had  taken  under  his  direction  9  X-ray  plate  photos,  stereop- 
ticon  views,  etc.,  none  of  which  revealed  any  gross  pathological 
lesions  of  the  joint  or  bony  structure.  That  there  was  no  evidence 
of  an  actual  break  on  any  of  the  bones.  Objective  inspection  by 
X-ray  concludes  normal  physiological  bone  condition.  The  joint 
itself  presents  no  arthritis,  functional  activity,  and  the  mobility  is 
very  good.  The  doctor  states  that  he  explained  to  the  patient 
that  other  causes  must  be  looked  into  and  that  bad  teeth,  produc- 
ing constant  toxic  infection,  must  be  repaired. 

A  re-examination  made  by  Dr.  Sievers,  as  noted  in  Exhibit  No. 
Three,  states  that  he  was  led  to  the  conclusion  of  the  absence  of 
real  organic  bone  or  joint  trouble.  The  doctor  further  states  that 
the  trouble  was  of  a  subjective  nature  and  he  recommended  a  high 
laced  shoe  device  support. 

Mr.  Olsen  testified  that  he  had  tried  to  work  and  had  worked 
last  summer  driving  a  mowing  machine  and  when  he  was  through 
he  was  laid  up  about  three  weeks.  That  he  had  worked  at  various 
places  since  his  injury  for  limited  periods  of  time  and  had  to  quit 
because  he  could  not  stand  it.  That  his  teeth  did  not  trouble  him 
at  all,  if  they  did  he  would  pull  them  out  himself.  That  he  had 
worn  a  bandage  as  suggested  by  the  doctor  but  after  wearing  same 
for  a  while  his  foot  would  swell  and  he  would  have  to  take  it  off. 
He  had  tried  exercise  as  recommended  by  physicians  but  found 
that  he  got  worse  instead  of  better  through  exercise.  Mr.  Olsen 's 
testimony  was  to  the  effect  that  he  still  suffers  to  a  greater  or 
lesser  extent  from  his  injury  and  is  unable  to  engage  in  ordinary 
labor  for  any  extended  period  of  time. 

Ovila  Nadeau,  the  next  witness  called  on  behalf  of  the  plaintiff, 
testified  that  Mr.  Olsen  had  resided  with  him  for  something  over  a 
year.  His  evidence  is  that  he  saw  a  good  deal  of  Mr.  Olsen  and 
that  he  would  ask  him  how  he  was,  receiving  for  a  reply,  "Some- 
times pretty  good  and  sometimes  pretty  bad."  Mr.  Olsen  would 
come  doAvnstairs  with  a  slipper  on  intsead  of  his  shoe  sometimes. 
He  had  extended  credit  to  Mr.  Olsen  for  room  and  Olsen  Avas  in- 
debted to  him  for  something  less  than  one  hundred  dollars. 

Dr.  H.  D.  Kistler,  who  had  made   frequent   examinations  of   Mr. 

Olsen 's  foot,  was  asked  the  following  question: 

"Assumed  that  the  patient,  O.  B.  Olsen,  was  injured  on  the  28th  day 
of  October,  1918,  his  right  leg  was  fractured  through  the  lower  third. 
'On  June  10th,  1919,  spicule  of  bone  was  removed  under  external  malleolus 
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of  right  ankle.  Man  is  doing  nicely  and  should  be  able  to  do  light  work 
in  about  two  to  three  weeks. '  Report  signed  by  Harold  Schwartz,  At- 
tending Physician,   Murray  Hospital,   made  on  July   30,   1919. 

That  on  February  20th,  1920,  'The  man  has  arthritis  of  right  ankle. 
Considerable  number  of  bad  teeth  which  may  be  a  source  of  the  infection 
giving  rise  to  this  arthritis  and  prolonging  his  trouble.  He  was  advised 
of  this  fact  several  months  ago,  but  so  far  has  refused  to  have  anything 
done  with  his  teeth.  The  advice  to  him  at  this  time  is  again  to  have  his 
teeth  put  in  good  condition.  It  is  our  opinion  that  this  man  should  have 
been  able  to  do  work  of  light  character  several  months  ago. '  Report 
signed  Harold  Schwartz,  Attending  Physician,  Murray  Hospital,  made 
on   February   19th,   1920. 

In  addition  to  that  the  examination  made  by  Dr.  Roberts  and  Dr.  Ver- 
heyen,  D.  D.  S.,  shows  'Report  on  case  of  Mr.  Olsen  on  condition  of  teeth. 
General  pyorrhea,  involving  practically  all  the  teeth  in  the  mouth,  con- 
sequent bacterial  infection  from  tartar  deposits  causing  resultant  pockets 
around  the  teeth  which  would  probably  cause  a  general  systematic  in- 
fection. The  condition  of  Mr.  Olsen  in  my  belief  at  the  present  time 
would  be  the  cause  of  the  failure   of  this  injury  to   clear  up   properly.' 

From  the  history  as  I  have  narrated  it  and  the  examination  which  I 
desire  you  to  make  of  his  foot,  I  ask  you  whether  or  not  at  this  time 
there  is  evidence  in  this  foot  either  objective  or  subjective  that  the  injury 
suffered  on  the  28th  day  of  October,  1918,  if  that  injury  or  any  effect  of 
it  at  the  present  time  would  prevent   Mr.  Olsen  from  working?" 

The  doctor's  answer  is:  "I  took  care  of  the  foot  when  he  was 
first  hurt  and  at  no  time  within  the  last  few  months  have  I  been 
able  to  get  any  limitation  of  motion  in  any  direction.  This  means 
that  he  has  normal  motion.  With  each  examination  he  has  com- 
plained that  certain  movements  hurt  him.  That  is  purely  subjective 
symptoms  and  of  which  we  have  no  external  evidence  at  all." 

"Question:  From  your  examination  would  you  say  that  it 
should  hurt  him?" 

"Answer:     No." 

Being  asked  his  opinion,  the  doctor  answered:  "A  man  can 
have  a  chronic  condition  of  a  joint  producing  pain  as  a  symptom 
of  an  auto  intoxication  from  the  source  of  poisoning  elsewhere  in 
the  body  that  will  produce  pain  on  motion  but  any  joint  that  is 
sufficiently  diseased  to  give  any  pain  of  any  consequence  will  show 
some  local  evidence  of  it  in  the  joint.  That  I  have  at  no  time 
been  able  to  find  and  I  have  told  him  so  several  times.  The  X-ray 
picture  does  not  show  a  definite  breaking  across  the  bone  with 
any  dislocation  of  any  kind.  The  spicule  of  bone  removed  by  Dr. 
Schwartz  in  June,  1919,  may  have  been  a  crack  across  the  lower 
part  of  the  external  malleolus  of  the  right  foot  or  it  may  have  been 
the  result  of  a  toxic  process  elsewhere  in  the  body." 

"Question:  Would  the  pyorrhea  and  the  infected  condition  of 
the   mouth    sufficiently    account    for    it?" 

"Answer:     It   will." 

"Question:     Where  was  this  alleged  break?" 

"Answer:     Under  the   external  malleolus   a   spicule   of  bone   was 
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removed  by  Dr.  Schwartz  in  June,  1919,  two  years  ago.  One  of 
the  original  records  by  a  man  that  saw  him  indicates  that  it  was 
simply  a  sprain  of  this  ankle,  not  a  break.  The  X-ray  picture  does 
not   show   a   definite   fracture   of   any  kind." 

"Question:  You  treated  him  for  a  possible  fracture  of  the 
leg?" 

"Answer:     Yes." 

"Question:     Has  he   recovered   from   that   fully?" 

"Answer:  I  think  he  has.  I  think  he  did  within  the  usual 
length  of  time  for  such  an  injury." 

"Question:  What  would  be  the  usual  length  of  disability  at- 
tending  an   injury   such    as    this   man   suffered?" 

"Answer:  I  Avould  say  a  limit  of  three  to  six  months  at  the 
outside." 

' '  Question :  From  your  recent  examination  and  your  examina- 
tion today,  do  you  pronounce  his  leg  normal?" 

"Answer:  It  is  from  external  appearances.  There  is  no  physi- 
cal evidence  of  any  disease  in  the  joint.  He  has  a  mouth  full  of 
bad  teeth  that  certainly  are  giving  him  a  condition  of  chronic 
poisoning  or  intoxication  which  may  localize  itself  in  that  ankle  or 
in  any  other  part  of  his  body  and  as  long  as  that  exists  he  is 
more  or  less  a  sick  man.  I  have  told  him  for  months  that  he  is 
not  suffering  from  that  injury,  because  I  have  followed  the  case 
from  the  beginning  and  know  the  other  conditions  that  produce 
symptoms  of  which  he  complains.  There  is  no  evidence  of  arthritis 
in   the   ankle    at    this   time." 

Dr.  C.  B.  Rodes  testified  that  his  particular  line  is  the  interpre- 
tation of  •  X-ray  plates.  Being  shown  plates  taken  of  Olsen's  right 
ankle,  he  said  there  was  nothing  abnormal  in  the  bones  of  the  leg 
at  all.  No  direct  evidence  of  a  fracture  there  to  the  fibula  or  bone. 
One  plate  showed  a  point  of  irritation  which  might  cause  pain  with 
considerable  disability  in  the  movement  of  the  foot  at  the  ankle 
joint.  After  the  operation  made  by  Dr.  Schwartz  for  the  removal 
of  this  point  the  source  of  irritation  is  gone,  taken  away.  This 
refers  to  the  spicule  of  bone  that  had  been  taken  away  and  re- 
moved.    The  last  plate  shows  a  normal  ankle  with  no  ankylosis. 

"Question:  Assume  that  the  history  of  the  patient  you  have 
examined  shows  that  on  the  first  day  of  March,  1920,  there  was 
an  examination  made  of  the  patient  by  Drs.  Roberts  and  Verheyen, 
dentists  at  that  time  in  this  city,  in  which  they  make  the  statement : 
'Report  on  case  of  Mr.  Olsen  on  condition  of  teeth.  General  pyor- 
rhea, involving  practically  all  the  teeth  in  the  mouth,  consequent 
bacterial   infection  from   tartar   deposits   causing   resultant    pockets 
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around  the  teeth  which  would  probably  cause  a  general  systemic 
infection.  The  condition  of  Mr.  Olsen  in  my  belief  at  the  present 
time  would  be  the  cause  of  the  failure  of  this  injury  to  clear 
up  properly.'  Would  you  say  that  supplementing  your  examina- 
tion of  the  X-ray  plates  with  this  report  that  the  present  condition 
of  abnormality  of  the  ankle  would  be  accounted  for  by  the  toxic 
condition  of  the  mouth?" 

"Answer:  It  could  be  accounted  for  by  that.  It  would  pos- 
sibly be  more  than  probable  that  it  was  due  to  that  since  he  had 
some  previous  source  of  irritation  in  the  nature  of  an  injury  re- 
gardless of  what  the  injury  might  be.  From  the  plates  I  would 
certainly  say  that  there  had  been  no  fracture." 

"Question:  If  the  condition  of  his  teeth  was  corrected,  is  it 
your  judgment  that  the  trouble  would  disappear?" 

"Answer:  It  would  certainly  disappear  to  a  certain  extent.  You 
have  to  take  into  consideration  that  there  are  certain  changes  of 
those  conditions.  The  pain  ought  to  disappear  and  I  think  then 
with  the  amount  of  motion  he  would  have  no  further  trouble." 

"Question:  He  complains  that  when  he  stands  on  the  foot  any 
length  of  time,  it  bothers  him  and  swells.  If  that  be  a  fact,  what 
would  you  say  was  the  reason  or  cause  of  such  a  condition  in  the 
foot?" 

"Answer:  I  cannot  answer  that  question  absolutely.  It  could 
come,  as  I  believe,  from  an  old  chronic  inflammatory  process  of 
the  joint.  You  could  determine  that  if  it  becomes  red  and  swollen 
after  he  has  moved  around  on  it  and  used  it.  You  could  determine 
it  by  the  naked  eye  and  by  measurements." 

"Question:  This  toxic  condition  that  exists  in  the  system,  when 
that  condition  exists  and  that  intoxication  takes  effect,  will  it  only 
take  effect  in  one  joint  or  more  than  one?" 

"Answer:  It  may  localize  itself  in  one  joint.  I  have  seen  after 
a  certain  length  of  time  every  joint  in  the  body  affected.  There  is 
no  absolute  rule.  It  is  just  as  apt  to  be  localized  in  one  joint,  any 
joint.  Particularly  if  there  is  a  tendency  of  weakness  in  that 
joint." 

Dr.  H.  A.  Tash  stated  that  at  the  request  of  Mr.  Brantingham  he 
made  an  examination  about  three  weeks  ago  of  Mr.  Olsen 's  leg. 
He  could  see  nothing  wrong  with  the  leg  at  the  time.  He  could  not 
find  any  misplaced  bone  or  anything  else  and  even  upon  manipula- 
tion of  the  joint  if  you  could  get  him  interested  in  something  else, 
there  was  no  pain.  He  did  not  see  him  until  he  examined  his  leg 
about   three   weeks   before   the   hearing. 


356  BOARD   DECISIONS 

"Question:  Your  examination  of  this  man's  foot  some  three 
weeks  ago  forced  you  to  the  conclusion  that  his  leg  and  foot  are 
now   normal  ? ' ' 

"Answer:     Absolutely,  that  was  my  opinion." 

"Question:     As  far  as  his  foot  is  concerned  he  is  able  to  work?" 

"Answer:  I  feel  if  he  would  use  the  leg  that  it  will  be  all 
right." 

"Question:  You  could  find  no  condition  there  that  indicated 
that  this  alleged  fracture  had  not  entirely  healed!" 

"Answer:     Absolutely    none." 

Dr.  J.  R.  E.  Sievers,  the  next  witness  called  on  behalf  of  the 
plaintiff,  testified  that  he  had  examined  Mr.  Olsen  and  had  X-ray 
plates  made  at  that  time.  In  reply  to  the  question  of  what  condi- 
tion the  foot  Avas  in  at  that  time,  he  answered :  "I  could  not  find 
anything  the  matter  with  the  foot  except  there  had  been  an  opera- 
tion done  on  the  foot  for  the  removal  of  a  spicule  of  bone  on  the 
tip  of  the  malleolus,  which  is  the  tip  of  the  fibula." 

"Question:     You  found  no   arthritis   at  that  time  there?" 

"Answer:     No." 

"Question:  What  in  your  opinion  was  the  condition  of  the  foot 
at  that  time?" 

"Answer:  I  could  not  see  anything  physically  the  matter  with 
the  foot  except  that  the  patient  complained  of  feeling  tenderness 
over  the  instep  I  believe  of  the  foot  and  the  back  of  the  calf  of  the 
same  leg  but  he  did  not  complain  over  the  place  or  seat  of  the 
injury  where  the  operation  was  done. 

"I  examined  him  some  time  last  month  and  found  no  difference  in 
the  condition  of  the  foot.  No  swelling  in  comparing  the  two  feet. 
Nothing  physically  the  matter  with  the  foot  but  still  subjectively 
he  complains." 

"Question:  What  in  your  opinion  would  be  the  cause  of  the 
condition   from   which   he    complained?" 

"Answer:  I  believe  it  to  be  due  to  a  condition  that  we  call 
traumatic  neurasthenia.  A  condition  that  relates  to  psychoneurosis 
by  the  individual  having  had  an  injury  still  centers  his  attention 
upon  that  part  and  subjectively  he  experiences  some  sensations. 
The  part  has  become  sensitive  to  his  memory,  but  here  is  one  thing 
that  unless  the  patient  subjectively  continues  using  the  leg  no  one 
can  overcome  it  except  by  the  aid  of  some  mechanical  support  in 
the  line  of  using  a  shoe  with  a  high  support  to  overcome  it.  We 
have  no  other  means,  no  surgical  means  to  overcome  it  unless  he 
himself  becomes  master  of  the  situation." 

"Question:     It  all  traces  back  to  the  injury?" 
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"Answer:  It  naturally  traces  back  to  the  injury.  If  he  had  an 
injury  and  keeps  concentrating  on  the  injury  it  results  in  hypo- 
chondria on  that  condition." 

The  report  made  of  examination  by  Dr.  Sievers  on  April  24,  1920, 
was  offered  and  accepted  in  evidence,  also  report  made  on  May 
13th,   1921. 

"Question:     It  is  a  mental  condition,  Doctor,  in  your  opinion?" 

"Answer:  Yes.  You  can  call  it  any  word  you  want  to  use. 
Suggestion  that  can  bring  about  any  condition  of  any  limb  as  long 
as  you  concentrate  on  it  if  you  do  not  yourself  continually  fight 
off  anything  in  that  line  you  perhaps  would  become  a  hypochon- 
driac on  that  subject  and  there  is  no  question  in  my  mind  but  what 
the  patient  suffers  from  it.  lie  himself  may  elicit  symptoms  but 
we  are  unable  to  suggest  anything  to  him  as  long  as  his  suggestion 
is  stronger  than  ours  and,  another  thing,  the  more  this  condition 
obtains  and  as  long  as  he  gets  support  in  that  direction  by  any  out- 
side influence,  so  much  stronger  the  conviction  that  there  is  some- 
thing wrong,  and  you  utterly  fail  in  your  attempt  to  get  an  ulti- 
mate cure  in  an  individual. 

"We  all  know  that  change  of  environment,  change  of  thought, 
change  of  conditions,  any  influence  in  that  line  would  affect  a 
cure." 

"Question:  You  examined  him  on  April  24th,  1920,  and  May 
]3th,  1921,  over  a  year  has  elapsed.  Did  you  find  any  marked  im- 
provement  in   his   condition?" 

"Answer:  Physical  or  mental,  just  the  same.  It  can  be  indefi- 
nite.    It  is  the  aspect  taken  by  the  patient." 

"Question:  On  April  24th,  1920,  when  you  examined  him,  he 
was    not    physically    disabled    from    working?" 

"Answer:  I  do  not  call  it  that  from  the  standpoint  of  physical 
disorganization  of  any  part  of  his  body  that  I  could  make  out  with 
the    X-ray    or    physical    examination." 

"Question:     Is  he  able  to  work  now?" 

"Answer:  He  says  he  is  not  but  we  have  injuries  fifty  times 
worse  than  his  and  they  are  working  today.  They  use  all  of  their 
will  power  and  though  they  feel  pain  sometimes  and  weakness  they 
still   keep    on   working." 

"Question:  This  was  alleged  to  be  a  fracture  which  occurred 
during  the  month  of  October,  1918,  but  the  X-ray  plates  indicate 
that  such  was  not  the  case,  that  it  was  not  a  fracture  but  possibly 
a  sprain.  In  either  instance  or  either  case,  did  your  examination, 
the  first  one  you  made,  disclose  anything  that  indicated  that  it  was 
out   of  the   ordinary?" 
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"Answer:  I  did  not  see  any  fracture,  I  simply  saw  a  slight 
defect  in  the  tip  of  the  malleolus.  Not  knowing  if  it  was  a  fracture 
or  what  it  was  I  had  stereopticon  views  made  and  I  could  see 
nothing  the  matter  with  the  bone.  The  marrow  of  the  bone 
showed  normal.  Structural  condition  all  right.  Joint  condition  all 
right." 

1 '  Question :  If  there  was  a  physical  condition  justifying  his  com- 
plaint would  it  not  be  apparent  either  by  a  temperature  or  swell- 
ing of  the  parts  that  would  disclose  the  condition  to  you?" 

"Answer:  I  would  say  that  if  it  extended  from  the  primary  in- 
jury to  the  time  of  the  examination  that  you  should  have  a  change 
in  the  bone  or  some  symptoms  that  would  have  been  productive  of 
the  primary  injury  but  I  could  not  see  any." 

"Question:     Normal    at    that    time?" 

"Answer:     Yes." 

Dr.  John  Lhotka  was  the  next  witness  examined. 

"Question:  What  in  your  opinion  from  what  you  have  heard 
and  from  what  you  have  examined,  would  you  say  is  the  cause  of 
the  condition  that  exists  at  this  time?" 

"Answer:  The  cause  of  this  condition  may  be  due  either  to  the 
fact  that  the  man  has  been  injured,  or  it  may  be  due  to  the  fact 
that  he  has  been  operated  on.  It  is  either  one  or  the  other,  and 
there  may  be  such  a  thing  as  accumulation  of  the  symptoms  by  a 
little  absorption  from  his  teeth.    It  is  possible." 

"Question:  In  your  judgment  is  there  anything  in  that  foot 
that  would  prevent  the  man  from  driving  a  team  of  horses  or  rid- 
ing a  mowing  machine" 

"Answer:  Of  course,  he  can  do  a  certain  amount  of  it.  He  per- 
haps could  sit  on  a  mowing  machine  and  ride  it  for  a  considerable 
length  of  time  but  it  is  possible  you  know  that  he  would  have  pain 
in  that  foot  later  on.     It  is  possible." 

"Question:     You  never  saw  Mr.  Olsen  before?" 

"Answer:     No,   I   never   saw   Mr.    Olsen   before." 

"Question:     You  did  not  know  anything  about  it?" 

"Answer:     No." 

"Question:  It  is  not  surprising  that  a  man  nearly  60  years  old 
gets  tired  after  he  rides  a  mowing  machine?" 

"Answer:  No,  I  get  tired  myself  and  I  am  not  60  years  old 
yet." 

"Question:     Can  he  work  now" 

"Answer:     He  can  do  a   certain  amount  of  work." 

"Question:     Why  can't  he  do  any  work?" 

"Answer:     He  can  do  a  certain  amount  of  any  work." 
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"Question:     Why  is  it  limited?" 

"Answer:  Personally  that  is  my  opinion.  I  am  not  an  expert 
on  orthopedic  work  nor  is  there  any  in  this  town  but  there  is  a 
certain  amount  of  thickening  right  in  this  region  (indicating)  and 
it  is  possible  that  still  there  is  lack  of  establishment  of  collateral 
circulation  due  to  the  injury  and  due  to  the  operation.  There  may 
be  a  very  tired  feeling  after  a  certain  amount  of  work  is  done  but 
after  a  certain  amount  of  exercise  is  exerted  on  the  foot  he  may 
be  interfered  with  in  his  labors.  That  is  one  of  the  most  difficult 
things  to  tell  whether  a  man  is  telling  the  truth  or  not.  I  do  not 
go  on  his  statement  at  all.  To  me  the  only  abnormal  thing  is  this 
amount  of  thickening." 

"Question:  This  man  was  injured  in  October,  1918,  the  injury 
supposed  to  be  a  fracture.  Whether  or  not  it  was  a  fracture  the 
physicians  are  now  undecided  because  the  pictures  taken  by  the 
Murray  Hospital  and  also  by  Dr.  Sievers  show  that  there  was  no 
fracture.  Anyway  there  was  an  injury.  He  has  been  paid  com- 
pensation for  over  two  years  covering  that  injury,  then  the  employ- 
ing company  ceased  to  pay  compensation  insisting  that  on  account 
of  reports  of  physicians  that  he  was  fully  recovered  and  was  able 
to  work.  He  has  not  worked  since  except  intermittently.  He  in- 
sists that  he  is  not  able  to  Avork  on  account  of  the  injury.  The 
Board  is  here  endeavoring  to  find  out  whether  or  not  that  is  the 
case  and  we  ask  your  help  in  the  matter?" 

"Answer:  It  is  such  a  difficult  question  to  answer.  You  have 
to  take  a  certain  amount  of  the  man's  statements.  If  he  absolutely 
insists  he  cannot  work,  what  can  you  do?" 

"Question:     Every  physician  says  he  is  able  to  earn  his  living?" 

"Answer:     I  do  not  say  definitely  that  he  is  or  he  is  not." 

This  is  a  brief  review  of  the  testimony  offered  at  the  hearing, 
the  Board  reserving  the  right  to  have  the  claimant  examined  by  a 
regularly  practicing  physician  or  staff  of  physicians  of  its  own  se- 
lection in  the  event  it  should  desire  such  an  examination  made. 

In  accordance  with  the  reservation  by  the  Board  for  a  future 
examination,  Mr.  Olsen  was  ordered  to  Helena,  and  on  July  7th 
was  examined  by  the  Helena  Clinic.  Dr.  Treacy's  report  of  such 
examination  is  as  follows: 

' '  An  X-ray  picture  of  this  man 's  ankle  taken  both  laterally  and  antero 
posteriorly  does  not  give  any  evidence  at  all  of  any  reason  why  this  man 
should  have  pain  in  his  ankle.  An  examination  of  this  man's  ankle  by 
palpitation,  when  his  attention  is  directed  elsewhere,  would  seem  to  show 
that  he  does  not  have  as  much  pain  as  would  be  indicated  by  his  direct 
statement.     There  is  no   swelling  or  deformity  apparent. 

The  general  physical  condition  of  the  patient  seems  to  be  good.  There 
is  no  reason  to  my  knowledge  why  an  injury  such  as  he  describes  should 
cause  him  pain  at  this  time  after  the  treatment  which  he  has  had,  and  a 
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general  and  careful  observation  of  the  case  leads  me  to  be  of  the  opinion 
that  while  this  man  may  not  actually  be  misrepresenting,  he  should  not 
have  any  pain  whatsoever  in  his  ankle. ' ' 

The  record  discloses  that  0.  B.  Olsen  was  injured  on  October 
29th,  1918.  His  injury  was  reported  at  first  to  have  been  a  frac- 
ture through  the  lower  third.  It  subsequently  developed  that 
there  was  no  fracture  as  far  as  repeated  X-ray  examinations  dis- 
closed. 

He  was  paid  compensation  until  on  or  about  September  7,  1920, 
when  further  payments  were  discontinued  on  the  recommendation 
and  advice  of  physicians  treating  the  claimant.  It  is  because  of  the 
discontinuance  of  compensation  that  the  hearing  was  held  on  June 
9th,  1921,  for  the  purpose  of  determining  whether  or  not  the  em- 
ployer was  justified  in  refusing  to  pay  him  further  compensation. 

The  original  estimate  of  disability  was  from  two  to  three  months 
but  on  June  10,  1919,  it  was  discovered  that  there  was  a  small 
spicule  of  bone  under  external  malleolus  of  right  ankle.  This  was 
removed  through  operation  and  the  report  on  June  10th  was  to  the 
effect  that  he  would  be  table  to  do  light  work  in  two  or  three 
weeks.  On  March  1st,  1920,  he  was  examined  by  Dr.  M.  C.  Roberts 
and  Dr.  C.  W.  Verheyen,  dentists,  for  some  cause  that  would 
account  for  his  inability  to  fully  use  his  foot.  Their  report  was 
made  a  part  of  the  record  and  it  relates  a  general  pyorrhea  involv- 
ing all  the  teeth  and  the  mouth  with  consequent  bacterial  infection 
from  tartar  deposits  causing  resultant  pockets  around  the  teeth, 
which  the  doctors  state  would  probably  cause  a  general  systemic 
infection. 

On  February  19th,  1920,  Dr.  Schwartz  reported  that  the  man  had 
arthritis  of  right  ankle  and  called  attention  to  the  fact  of  the  bad 
teeth,  which  he  stated  might  be  the  source  of  the  infection  giving 
rise  to  this  arthritis  and  prolonging  his  trouble.  The  Elm  Orlu 
Mining  Company  offered  at  this  time  to  pay  all  expense  for  the  re- 
pair of  Mr.  Olsen 's  teeth.  It  appears  that  compensation  was  sus- 
pended, and  a  request  made  for  its  re-opening  by  Mr.  Bourquin, 
attorney  for  the  claimant,  on  or  about  March  10th.  1920.  The 
Board  replied  to  Mr.  Bourquin  calling  his  attention  to  the  examina- 
tion made  of  Mr.  Olsen 's  teeth  and  advising  him  that  "if  a  man 
refuses  to  do  the  thing  for  his  relief  which  is  plainly  pointed  out  to 
him,  and  there  appears  to  be  no  question  in  regard  to  the  matter, 
his  compensation  could  be  justly  suspended  during  such  a  refusal 
or  forfeited  in  the  event  of  his  failing  to  comply  with  reasonable 
requests." 

On  April  24th,  1920,  Dr.  J.  R.  E.  Sievers  made  a  careful  exami- 
nation of  Mr.  Olsen  and  his  report  is  marked  Exhibit  Two  in  the 
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evidence.  On  May  13th,  1921,  Dr.  Sievers  again  examined  Mr. 
Olsen,  which  report  is  marked  Exhibit  Three  and  is  a  part  of  the 
evidence. 

The  examination  of  the  doctors  who  were  called  to  testify  at  the 
hearing  clearly  indicate  that  there  is  no  abnormality  present  in 
Mr.  Olsen 's  foot.  None  of  them  can  find  either  from  X-ray  exami- 
nation or  from  a  purely  physical  examination  any  cause  whatever 
why  he  should  suffer  pain  in  it  at  the  present  time  or  why  he  is 
unable  to  use  same.  There  is  no  limitation  of  motion  in  any  direc- 
tion and  the  general  testimony  is  to  the  effect  that  if  Mr.  Olsen 's 
foot  does  give  him  pain,  these  are  purely  subjective  symptoms  of 
which  there  is  no  external  evidence.  This  is  the  testimony  of  Drs. 
Kistler,  Rodes,  Tash,  and  Sievers.  Dr.  Lhotka  had  a  somewhat  dif- 
ferent opinion  and  thought,  due  to  the  fact  that  he  had  been  in- 
jured and  had  been  operated  upon,  that  there  might  probably  be  a 
slight  irritation  which  would  account  for  the  pain  complained  of. 
The  doctors  practically  all  agreed  that  there  was  a  probable  sys- 
temic infection  caused  from  the  condition  of  Mr.  Olsen 's  teeth. 
The  employer  has  frequently  offered  to  pay  the  expense  of  repair- 
ing claimant's  teeth  and  at  the  close  of  the  hearing,  with  the  con- 
sent of  counsel,  the  employer  again  agreed  to  bear  the  expense  of 
repairing  and  fixing  the  claimant's  teeth  by  some  regular  practic- 
ing dentist  in  the  City  of  Butte. 

The  Board,  at  the  close  of  the  hearing,  and  with  consent  of 
counsel,  reserved  the  right  to  have  the  claimant  further  examined 
by  a  physician,  or  staff  of  physicians,  of  its  own  selection.  Such 
examination  was  made  by  the  Helena  Clinic  and  their  report  is  on 
file  and  referred  to  in  this  decision.  It  but  adds  to  the  evidence 
submitted  at  the  hearing  and  more  fully  confirms  the  medical  con- 
clusions that  the  claimant  has  fully  recovered  from  the  injury  he 
sustained  on  October  29th,  1918. 

The  Board  can  find  nothing  in  the  evidence,  outside  the  claim- 
ant's own  testimony,  which  would  justify  it  in  ordering  the  em- 
ployer to  pay  further  compensation  than  has  already  been  paid. 

"Refused  to  undergo  a  simple  operation  unattended  by  dangerous 
.consequences  to  remove  the  cause  of  disability,  contrary  to  the  ad- 
vice of  competent  surgeons,  is  unreasonable  conduct  and  bars  the 
applicant  from  further  compensation."  (See  Doskers  Manual  Com- 
pensation Law,  page  237,  and  authorities  quoted.) 

The  preponderating  evidence  is  that  if,  as  a  matter  of  fact,  Mr. 
Olsen  has  some  pain  in  the  region  of  his  injury,  this  is  caused  not 
from  the  injury  but  from  systemic  poisoning  from  diseased  teeth. 
His    attention    was    called    to    this    when    it    was    decided    he    had 
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arthritis  of  the  ankle.  The  employer  had  his  teeth  examined  and 
offered  to  pay  expense  of  repair.  This  generous  offer  has  been 
refused  up  to  the  present  time. 

Practically  all  the  physicians  agree  that  if  the  symptoms  of  pain 
are  actual,  this  is  very  likely  the  cause.  So  strongly  is  the  Board 
impressed  with  the  expert  testimony  on  this  point,  that  it  was  stipu- 
lated at  the  hearing  that  the  employer  would  pay  the  expense  for 
dental  work  necessary.  This  has  again  and  again  been  offered  and 
the    offer   is   still  open. 

Therefore,  from  the  evidence  offered,  the  conclusion  of  the  Board 
is  that  the  employer  has  discharged  his  duty  in  the  payment  of 
compensation  to  Mr.  Olsen  for  his  injury  of  October  29th,  1918, 
and  is  relieved  from  further  payments.  The  claim  for  further  com- 
pensation is  denied  and  dismissed. 

It  is  so  ordered  by  the  Industrial  Accident  Board. 

Done  at  Helena,  Montana,  this  6th  day  of  August,  1921. 


CARLTON   WASMANSDORFF,   Plaintiff,   vs.    AETNA    LIFE    IN- 
SURANCE  COMPANY,  Defendant. 

CLAIM   lll-B-7. 
Compensation  Based  on  Disability— Haggling  Not  Tolerated. 

HELD,  that  the  liability  for  payment  of  compensation  is  based  solely  upon 
disability,  and  the  amount  of  compensation  payable  is  to  be  determined  by  the 
amount  of  disability  and  in  accordance  with  the  wages  that  the  injured  employee 
was  receiving  at  the  time  of  accident.  The  fact  that  a  man  attends  school  sub- 
sequent to  an  injury  but  while  still  suffering  disability  is  no  bar  to  the  payment 
of  compensation. 

HELD,  that  neither  the  letter  nor  the  spirit  of  the  Act  tolerates  settlement 
by  haggling,  argument  and  protracted  delay,  when  the  evidence  clearly  shows 
disability  on  the  part  of  a  claimant  and  liability  for  compensation  payment  on 
the  part   of  an  insurance   company. 

On  August  30th,  1921,  Carlton  Wasmansdorff,  while  in  the  em- 
ploy of  Montana  Building  at  Lewistown,  Montana,  and  engaged  in 
the  operation  of  this  said  building,  sustained  an  injury.  The  Mon- 
tana Building,  the  employer,  reported  the  accident  as  "Ring  on 
little  finger  of  left  hand  caught  in  door  while  closing  door  and 
lacerated  finger;  bruised  left  shoulder."  They  also  reported  the 
injury  due  to  "Elevator  door." 

Dr.  R.  S.  Hedges  who  immediately  attended  the  injured  employee 
reported  the  injury  as  "laceration,  fifth  finger  left  hand;  sprain, 
left   shoulder,   affecting  nerves   of  left   arm;   complete   paralysis   of 
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left  arm  from  stretching  of  nerves."  The  claimant  was  receiving 
wages  of  $60.00  a  month  at  the  date  of  injury  and  had  been  in  the 
service    of    the    employing    company    for    about    six    weeks. 

The  employing  company  is  regularly  enrolled  for  compensation 
protection  under  Plan  Two  of  the  Montana  Compensation  Law. 
The  Accident  and  Liability  Department  of  the  Aetna  Life  Insur- 
ance Company  and  its  allied  companies  carry  the  compensation 
risk  for  the  employer,  by  virtue  of  a  policy  regularly  executed  and 
filed  with  the  Industrial  Accident  Board  at  Helena  and  by  virtue 
of  the  fact  that  the  application  of  the  said  employer  for  coverage 
under  Plan  Two  was  properly  made  and  duly  accepted  by  said 
Board.  Walter  S.  Kynerson  is  the  Montana  Attorney  and  Adjuster 
for  the  Accident  and  Liability  Department  of  the  said  Aetna  Life 
Insurance  Company  and  its  allied  companies. 

Claim  for  compensation  has  been  regularly  filed  by  the  said 
Carlton  Wasmansdorff.  No  receipt  showing  payment  of  compen- 
sation by  the  insurance  company  to  the  injured  claimant  has  been 
filed  with  the  Board. 

The  injured  claimant  left  Lewistown  on  September  17th  for 
Madison,  Wisconsin,  where  he  enrolled  in  the  University.  He  is 
still  a   student   at   this   school. 

Under  date  of  October  5th,  1921,  W.  S.  Rynerson,  Adjuster  for 

the  insurance  company,  in  a  letter  addressed  to  Mr.  R.  H.  Glover, 

another  representative  of  the  said  company,  said : 

"It  does  not  seem  to  me  that  we  should  pay  for  total  disability  after 
September  loth,  in  view  of  the  fact  that  claimant  is  attending  school  and 
that  attendance  of  school  is  probably  an  occupation,  so  far  as  practical 
purposes  are  concerned,  even  though  it  does  not  produce  any  money  in- 
come. It  is  also  quite  probable  that  claimant  could  operate  this  elevator 
even  though  he  does  not  have  the  use  of  his  left  hand. ' ' 

To  this  view  of  the  Adjuster,  the  Board  took  exception  and,  in 

a  letter  dated  October  6th,  advised : 

"The  Board  sees  no  reason  whatever  why  compensation  should  not  be 
paid  him  until  such  time  as  this  arm  is  in  a  condition  to  do  ordinary 
work,  at  least  such  as  he  was  doing  at  the  time  of  injury.  The  fact  of 
the  boy's  attending  school  can  be  no  disqualification  for  compensation, 
providing  his  arm  is  still  disabled.  It  is  not  a  question  of  the  boy 's 
ability  to  operate  the  elevator  with  his  right  hand  as  his  left  hand  is 
used  for  other  purposes  besides  operating  elevators.  The  Board  feels  that 
you  should  not  be  too  technical  in  regard  to  these  accidents.  The  only 
criterion  whereby  compensation  should  be  closed  is  that  of  recovery  to 
the  extent  of  again  being  able  to  use  the  injured  member." 

Under  date  of  October  15th,  the  Board  received  another  letter 

from  Attorney  W.   S.   Rynerson,   which   said   in  part: 

"You  will  also  note  that  claimant  was  working  during  the  vacation 
period  and  intended  to  resume  his  studies  at  the  university  and  that  his 
occupation  was  not  interrupted  by  the  accident,  though  he  is  unable  to 
do   all    of   his    laboratory    and   shop   work.      I    would    be    pleased    to   know 
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whether  or  not  the  Board  still  believes  that  this  is  a  case  of  total  dis- 
ability after  September  17th,  the  date  upon  which  claimant  left  to  resume 
his  work  at  the  university." 

Under  date  of  October  24th,  the  Board  again  advised  Mr.  Ryner- 

son,  in  part,  as  follows: 

"We  do  not  understand  that  there  is  any  question  in  regard  to  his 
employment's  being  of  a  casual  nature,  notwithstanding  that  he  was  working 
only  during  his  vacation  period.  His  injury  was  to  his  arm,  which  evi- 
dently does  not  affect  his  education.  That  he  is  able  to  return  to  the 
university  and  resume  his  studies  is  not  proof  that  he  would  be  able  to 
return  to  work,  should  he  want  to  work  instead  of  completing  his  studies. 
The  Compensation  Law  is  founded  on  disability,  as  you  are  well  aware, 
and  the  evidence  in  the  file  shows  that  the  boy  is  disabled  from  following 
such  work  as  he  was  doing  at  the  time  of  his  injury,  or  any  other  manual 
labor. ' ' 

On    October    25th,    Attorney    Rynerson      again      addressed    the 

Board,  stating  that  he  had  written  to  the  office  of  the  insurance 

company  at  Milwaukee  to  learn  of  the  claimant's  present  condition. 

He  said  in  part : 

"On  referring  to  the  letter  of  the  Cook-Eeynolds  Company,  dated  Sep- 
tember 30th,  you  will  note  that  claimant  had  regained  the  use  of  his 
arm  from  the  shoulder  to  the  elbow  and  also  motion  of  the  fourth  finger 
on  September  17th  when  he  left  Lewistown.  This  does  not  indicate  com- 
plete paralysis  as  suggested  in  your  letter  of  the  6th  instant  and,  in  view 
of  the  circumstances  connected  with  the  case,  I  desire  to  at  least  be  fully 
advised  concerning  claimant 's  condition,  before  issuing  compensation  pay- 
ments. ' ' 

The  Board  made  reply  to  this  letter,  saying: 

"There  can  be  no  objection  to  your  fully  satisfying  yourself  in  regard 
to  the  man's  present  disability  but,  after  doing  so,  you  should  promptly 
pay   him   compensation. ' ' 

On  October  28th,  Mr.  Rynerson  again  addressed  the  Board  and, 

in  a  lengthy  letter,   set  forth : 

"I  have  sufficient  authority  to  pay  all  claims  which  are  presented, 
whether  doubtful  or  otherwise,  but,  in  the  absence  of  any  emergency,  I 
believe  that  the  Home  Office  prefers  to  have  authorization  for  payment 
of  doubtful  claims  given  by  a  Home  Office  official  or  attorney  and  this 
is  not  unreasonable  because  they  are  in  better  position  to  know  the  policy 
of  the  company  with  reference  to  each  class  of  doubtful  claims  and  with 
reference  to  each  class  of  reasons  which  may  be  advanced  for  payment 
of  such   doubtful   claims. ' ' 

No    mention   was    made    of    settlement    in    the    case,    other    than 

the    statement : 

"Doubtless  I  shall  have  the  desired  information  with  reference  to  this 
particular  case  from  our  Milwaukee  Office  in  the  near  future  and  I  shall 
be  pleased  to  advise  the  Board  of  the  result. ' ' 

Several  other  letters  passed  between  Mr.  Rynerson  and  the 
Board  but  nothing  definite  toward  the  payment  of  compensation 
to  the  injured  employee  was  accomplished. 

On  December  14th,  the  Board  received  from  Attorney  Rynerson 
copy  of  a  medical  report  in  the  case,  made  by  Dr.  James  C.  Elson 
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of  the  University  Clinic,  Madison,  Wisconsin.  The  report  was 
dated  December  7th,  1921.  In  response  to  the  question,  "If  still 
disabled,  what  is  the  probable  duration  of  disability,"  the  doctor 
stated,  "I  should  say  several  weeks  or  a  month  before  complete 
restoration.  Paralysis  was  at  first  complete  but  is  gradually  dis- 
appearing." In  response  to  the  question,  "If  injured  has  recov- 
ered, when  was  he  able  to  return  to  work,"  the  doctor  answered, 
"Not  yet  recovered."  This  report,  made  by  the  doctor  who  was 
engaged  by  the  insurance  company,  shows  that  the  claimant  was 
suffering  a  disability  on  December  7th  and  that  the  doctor  esti- 
mated such  disability  would  continue  for  at  least  a  month  longer. 
In  carbon  copy  of  a  letter  addressed  by  Attorney  Rynerson  to  Mr. 
C.  A.  Bonner,  Adjuster  for  the  insurance  company  at  Milwaukee, 
which  copy  accompanied  the  report  of  Dr.  Elson  to  the  Board,  Mr. 
Rynerson  said : 

"Claimant  was  working  during  the  summer  months  and  intended  to 
attend  college  during  the  winter  months  and  he  left  Lewistown  for  the 
purpose  of  taking  up  his  school  work  about  September  15th,  1921.  I  do 
not  believe  that  he  could  claim  total  disability  after  taking  up  his  school 
work,  even  though  he  was  not  earning  anything  while  engaged  in  that 
work.  However,  he  claims  that  the  injury  greatly  interfered  with  his 
school  work  and  I  presume  that  the  interference  with  his  school  work  would 
amount   to   partial   disability. ' ' 

In  this  letter  Attorney  Rynerson  requested  the  insurance  com- 
pany adjuster  living  in  Milwaukee  to  make  further  investigation  of 
the    case. 

Nearly  four  months  having  elapsed  from  the  date  of  injury 
until  the  receipt  of  this  last  communication  from  the  adjuster,  no 
compensation  having  been  paid  the  injured  claimant  and  no  real 
disposition  having  been  manifested  to  make  an  equitable  settlement, 
despite  the  fact  that  the  evidence  clearly  showed  that  the  claimant 
was  suffering  a  temporary  total  disability  within  the  meaning 
of  the  law,  the  Board  took  the  matter  up  directly  with  the  claimant 
and  advised  him  to  submit  to  medical  examination  and  have  a  re- 
port of  such  examination  forwarded  directly  to  the  Board.  In  the 
meantime,  other  letters  passed  between  Attorney  Rynerson  and  the 
Board,  all  to  no  purpose  save  to  delay  the  payment  of  compensa- 
tion. Mr.  Rynerson  continued  to  advance  reasons  for  non-pay- 
ment and,  under  date  of  December  21st,  said : 

"I  note  your  complaint  that  compensation  has  not  been  started  on  this 
case.  The  nature  of  the  injury  was  such  that  it  was  impossible  for  any 
one  to  accurately  estimate  the  period  of  disability.  Under  the  amended 
Compensation  Law,  claimant  is  entitled  to  compensation  from  the  date 
of  injury,  provided  disability  continues  for  a  period  of  six  weeks.  There 
is  no  information  in  my  file  showing  the  period  of  total  disability  and 
I  believe  the  file  will  show  that  I  have  made  every  effort  to  get  this 
information. ' ' 
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This  statement,  in  view  of  the  report  of  the  insurance  company's 
own  doctor,  which  report  was  in  Mr.  Eynerson's  possession,  is 
puerile. 

The  Board,  in  response  to  its  request  to  the  claimant  that  he  fur- 
nish a  medical  report  showing  his  present  condition  received,  under 
date  of  January  4th,  from  Dr.  James  C.  Elson,  the  same  doctor  who 
had  examined  the  claimant  for  the  insurance  company  and  who 
had  reported  under  date  of  December  7th  the  following  letter: 

' '  I  saw  Mr.  Wasmansdorf f  first  on  the  19th  of  October,  1921 ;  he  was 
referred  to  me  by  the  University  Clinic  for  treatment  at  the  Bradley  Hos- 
pital, this  city.  He  had  sustained  a  dislocation  of  the  left  shoulder,  with 
compression  and  injury  to  the  brachial  plexus  of  nerves.  His  whole  left 
arm  was  practically  totally  paralyzed  and  the  accident  had  been  appar- 
ently a  very  serious  one.  I  gave  him  treatments  in  October,  November 
and  December  of  last  year  and  am  still  applying  the  treatment  which  con- 
sists of  galvanic  stimulation,  baking,  massage,  passive  exercises,  etc.  At 
present  he  is  greatly  improved  and  he  has  acquired  to  some  degree  the 
use  of  his  arm,  although  the  condition  of  his  muscles  and  nerves  is  not 
yet  by  any  means  normal.  I  am  of  the  opinion  that  eventually  he  will 
gain  complete  functional  restoration.  I  can  merely  guess  at  the  time 
which  will  be  required  for  this  restoration;  perhaps  in  another  month  he 
will  be  practically  well. 

Mr.  Wasmansdorff  has  a  very  clear  case  for  compensation.  The  case 
was  especially  serious  to  him  because  of  the  fact  that  he  is  left  handed, 
except  in  writing.  He  tells  me  that  he  has  had  to  change  his  courses  in 
the  University,  since  he  was  not  able  to  carry  on  the  mechanical  work  re- 
quired of  him  and  for  which  he  could  use  only  his  left  arm.  I  should 
rate  his  disability  as  total,  up  to  the  end  of  December,  1921. 

Incidentally,  1  may  say  that  personally  I  am  not  interested  in  this 
case  from  a  financial  standpoint,  since  I  am  employed  by  the  University, 
and  will  receive  no  compensation  for  my  own  services.  The  bill  for  his 
treatments  will  be  rendered  by  the  Bradley  Hospital,  which  is  a  part  of 
the  University  medical  service. ' ' 

Section   16    (a)    of   the    Montana   Workmen's    Compensation   law 

provides : 

"For  an  injury  producing  temporary  total  disability,  fifty  per  centum 
of  the  wages  received  at  the  time  of  the  injury,  subject  to  the  maximum 
compensation  of  twelve  dollars  and  fifty  cents  per  week  and  a  minimum 
compensation  of  six  dollars  per  week,  provided,  that  if  at  the  time  of 
injury  the  employee  received  wages  of  less  than  six  dollars  per  week,  he 
shall  receive  the  full  amount  of  such  wages  per  week.  Such  compensa- 
tion shall  be  paid  during  the  period  of  disability  but  not,  however,  in 
any  event,  exceeding  three  hundred  weeks. ' ' 

Section  16  (c)  of  the  same  law  provides: 

"For  an  injury  producing  partial  disability,  one-half  of  the  difference 
between  the  wages  received  at  the  time  of  the  injury  and  the  wages 
that  such  injured  employee  is  able  to  earn  thereafter,  not  exceeding,  how- 
ever, one-half  the  maximum  compensation  allowed  in  cases  of  total  dis- 
ability and  not  exceeding  seventy-five  per  cent  of  the  total  compensation 
provided  in  this  Act  for  the  total  loss  of  the  member  causing  such  partial 
disability.  Such  compensation  shall  be  paid  during  the  period  of  dis- 
ability, not  exceeding,  however,  one  hundred  and  fifty  weeks  in  cases  of 
permanent  partial  disability  and  fifty  weeks  in  cases  of  temporary  partial 
disability. ' ' 
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The  liability  for  payment  of  compensation  is  not  based  upon  the 
salary  or  wage  that  an  employee  may  or  may  not  receive.  It  is 
not  competent  to  say  that  an  employee  who  has  suffered  an  injury 
in  one  hand  or  one  arm  is  able  to  perform  the  same  work  that  he 
was  doing  prior  to  the  accident,  or  other  work,  with  the  remaining 
hand  or  arm  which  is  uninjured.  That  a  man  attends  school  subse- 
quent to  an  injury  but  while  still  suffering  disability  is  no  bar  to  the 
payment  of  his  compensation.  The  question  as  to  whether  compen- 
sation is  or  is  not  due  is  based  solely  upon  disability.  The  amount 
of  compensation  payable  is  determined  by  the  amount  of  disability 
and  in  accordance  with  the  wage  that  the  injured  employee  was  re- 
ceiving at  the  time  of  accident. 

The  claimant  in  this  case,  Carlton  Wasmansdorff,  was  injured  on 
August  30th.  There  is  every  evidence  that  he  is  still  a  total  dis- 
ability, within  the  meaning  of  the  law,  as  a  result  of  such  injury. 
He  has  been  under  continuous  medical  care  and  the  doctor  who 
has  twice  reported  his  disability  has,  in  one  instance,  fixed  the 
period  of  such  disability  as  extending  to  about  January  7th,  1922, 
and,  in  the  other  instance,  to  December  21st,  1921.  The  doctor's 
reports  indicate  that,  beyond  this  time,  there  will  still  remain  a 
period  of  disability,  the  extent  of  which  cannot  yet  be  determined. 
Whether  such  disability  should  be  classed  as  total  or  whether  it 
must  be  classed  as  partial  must  still  be  determined  from  medical 
reports,  as  to  the  rapidity  with  which  this  claimant  recovers  the 
use  of  his  injured  member. 

Under  the  provisions  of  the  law,  the  claimant  is  entitled  to  com- 
pensation payment  for  temporary  total  disability  from  August  31st, 
1921,  to  January  3d,  1922,  a  period  of  eighteen  weeks,  at  the  rate 
of  $6.92  or  an  aggregate  of  $122.56,  and  to  the  payment  of  such 
further  compensation  as  the  circumstances  in  the  case  may  war- 
rant. Justice  to  the  claimant  demands  that  there  be  no  further  ar- 
gument or  discussion  on  the  part  of  the  insurance  company  who 
are  liable  for  such  payment.  Neither  the  letter  nor  the  spirit  of 
the  law  tolerates  settlement  by  haggling,  argument  and  protracted 
delay,  when  the  evidence  clearly  shows  disability  on  the  part  of 
a  claimant  and  liability  on  the  part  of  an  insurance  company. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  defendant 
company  and  its  adjuster,  Attorney  W.  S.  Rynerson,  pay  forthwith 
to  the  plaintiff,  Carlton  Wasmansdorff,  compensation  from  the  31st 
day  of  August,  1921,  to  the  3d  day  of  January,  1922,  a  total  of 
eighteen  weeks,  at  the  rate  of  $6.92  per  Aveek,  and  an  aggregate 
sum  of  $122.56,  and  that  they  thereafter  continue  the  weekly  pay- 
ment of  such  compensation  as  the  circumstances  in  the  case   war- 
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rant,  at  the  rate  of  $6.92  per  week  for  total  disability  and  at  the 
rate  of  $3.50  per  week  for  such  additional  period  of  partial  disabil- 
ity as  may  exist,  to  a  time  when  the  existence  of  such  partial  dis- 
ability shall  have  ceased,  not  exceeding  one  hundred  and  fifty 
weeks  from  the  date  of  injury. 

It   is   so   ordered. 

Done  at  Helena,  Montana,  this  11th  day  of  January,  A.  D.  1922. 


PATRICK  H.  HALE,   Claimant,  vs.   ST.   PATRICK'S   HOSPITAL 

AND  AETNA  LIFE  INSURANCE  COMPANY,  Employer  and 

Insurer. 

CLAIM   202-B-6. 

Present  Disability  and  .Liability  for  Payment  Therefor — Over  Payment. 

HELD,  that  over  payment  of  compensation  by  an  employer  cannot  be  recovered. 

HELD,  that  the  decrease  in  earning  power  is  not  the  measure  of  disability  to 
the  extent  that  an  injured  employee  is  required  to  re-engage  in  an  employment 
that  will  determine  the  rate  of  such  earning  power. 

Statement  of  Case :  Undisputed  Facts 
Patrick  H.  Hale,  an  employee  of  the  St.  Patrick's  Hospital  at 
Missoula,  Montana,  received  an  accidental  injury  in  the  course  of 
his  employment  on  February  4th,  1921.  Dr.  George  M.  Jennings, 
the  attending  physician  designated  the  injury  at  the  time  as  "a 
comminuted  fracture  left  ulna  and  radius,  upper  third."  The 
claimant  spent  about  one  (1)  day  in  the  St.  Patrick's  Hospital  and 
then  went  home.  About  two  (2)  weeks  later  the  doctor,  having 
determined  that  the  fracture  had  not  made  a  proper  union,  an  open 
operative  treatment  was  performed.  A  silver  plate  was  imbedded 
on  the  ulna  and  screwed  to  the  bone.  The  purpose  of  this  plate 
was  to  insure  a  union.  The  plate  is  about  three  (3)  inches  long, 
one-sixteenth  (1-16)  inch  thick  and  has  an  average  width  of  one- 
fourth  (1-4)  inch.  It  now  remains  embedded  in  the  claimant's 
arm. 

The  employer,  St.  Patrick's  Hospital,  had  heretofore  elected  to 
come  under  the  Workmen's  Compensation  Act,  Plan  Two.  Their 
application  had  been  regularly  accepted  by  the  Industrial  Accident 
Board.  A  policy  written  by  the  Aetna  Life  Insurance  Company, 
and  covering  the  compensation  liability  of  the  employer,  had  been 
regularly  filed  and  accepted. 

The  insurance  company  accepted  the  claim  for  compensation  and 
paid  claimant  from  the  nineteenth  day  of  February,  1921,  to  the 
thirtieth  day  of  September,  1921.  at  the  rate  of  twelve  dollars  and 
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fifty  cents  ($12.50)  per  week,  and  in  an  aggregate  amount  of 
four  hundred  dollars  ($400.00).  The  period  during  which  payment 
was  thus  made  was  thirty-two  (32)  weeks. 

Compensation  payment  was  thereafter  stopped  by  the  insurance 
company,  the  adjuster  for  the  company  maintaining  (see  letter 
from  W.  S.  Rynerson  to  Wheeldon-Rossi  Company  under  date  of 
October  24,  1921.)  "it  is  probable  that  when  claimant  does  resume 
work  he  will  earn  approximately  what  he  was  earning  before  the 
accident  occurred  and  in  that  event  we  would  only  be  liable  for 
one-half  (V2)  of  the  difference  betAveen  what  he  is  able  to  earn 
and  what  he  was  earning  at  the  time  the  injury  occurred.  Under 
these  circumstances  I  do  not  believe  that  we  would  be  justified  in 
paying  the  maximum  compensation  for  partial  disability  for  the 
full  period,  and  unless  Mr.  Hale  does  resume  work  within  a  reason- 
able time  I  believe  that  the  payments  should  be  discontinued  until 
he  does  obtain  work  and  thereby  demonstrates  what  amount  he  is 
able  to  earn  and  what  amount  of  partial  compensation  is  actually 
due." 

Further  correspondence  between  the  insurance  company  and  the 
Board  followed  and  in  a  letter  from  W.  S.  Rynerson,  attorney  for 
the  insurance  company,  to  the  Industrial  Accident  Board,  under 
date  of  November  10th,  1921,  Mr.  Rynerson  stated,  "In  view  of  all 
the  circumstances  in  this  case,  I  am  not  inclined  to  pay  further 
compensation  until  the  status  of  this  claimant  is  established."  The 
Board  thereupon  made  a  personal  investigation  of  the  case  and  at- 
tempted to  effect  a  compromise  settlement  between  the  insurance 
company  and  the  claimant.  The  claimant  agreed  to  accept  such 
compromise  and  fixed  a  figure  at  five  hundred  dollars  ($500.00). 
The  insurance  company  offered  to  settle  for  three  hundred  dollars 
($300.00)   which  the  claimant  refused. 

Under  date  of  December  13th,  1921,  Walter  S.  Rynerson,  attor- 
ney for  the  insurance  company,  in  a  letter  to  the  Board,  stated, 
"I  agree  with  you  that  claimant  is  properly  classified  under  the 
Compensation  Law  as  suffering  partial  disability.  My  position  is 
that  he  is  entitled  to  payment  for  partial  disability  but  that  the 
rate  of  compensation  for  such  partial  disability  can  only  be  com- 
puted upon  the  basis  of  loss  of  earning  power  and  that  the  extent 
of  his  loss  of  earning  power  cannot  be  determined  until  he  re- 
sumes work  and  thereby  establishes  his  present   earning  power." 

On  December  20th,  1921,  Attorney  Rynerson  in  another  letter 
addressed  to  the  Board  said,  "Evidently  we  are  agreed  that  claim- 
ant is   suffering  some   partial  disability   but   I   cannot   agree   with 
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your  statement  to  the  effect  that  he  is  entitled  to  compensation  at 
the  rate  of  $6.25  per  week  which  is  the  maximum  amount  allowed 
for  partial  disability.  .  .  .  Certainly  the  spirit  of  the  compen- 
sation law  does  not  contemplate  that  a  workman  shall  receive  an 
injury  and  fail  to  resume  work  and  thereby  become  entitled  to 
the  maximum  compensation  provided  for  partial  disability". 

In  the  same  letter,  Attorney  Rynerson  also  said,  "In  the  case 
under  consideration  this  claimant  received  at  least  two  or 
three  months'  compensation  for  total  disability  when  he  was  not 
totally  disabled  in  any  sense  of  the  word  and  in  the  event  of  com- 
pensation for  partial  disability  being  awarded  by  formal  decision 
of  the  Board  I  should  like  to  have  opportunity  to  show  the  facts 
concerning   these   payments ' '. 

On  January  4th,  1922,  Attorney  Rynerson  in  a  letter  addressed 
to  the  Board  said,  "I  am  ready  to  make  monthly  payments  for 
partial  disability  as  soon  as  the  extent  of  the  loss  of  earning  power 
of  claimant  can  be  established  in  accordance  with  the  Workmen's 
Compensation  Law". 

On  January  6th,  Attorney  Rynerson  submitted  to  the  Board  evi- 
dence to  the  effect  that  the  claimant  had  worked  for  two  (2)  days 
on  September  30th,  and  October  1st,  1921,  and  had  reecived  pay 
at  the  rate  of  seven  dollars  ($7.00)  per  day  therefor.  In  sub- 
mitting this  evidence  Attorney  Rynerson  said,  "I  enclose  herewith 
copy  of  a  letter  which  I  just  received  from  the  Crown  Paving 
Company.  This  is  submitted  in  support  of  my  contention  that 
there  is  no  evidence  in  this  case  from  which  it  can  be  determined 
that  this  claimant  has  suffered  any  loss  of  earning  capacity  on 
account  of  this  accident  and  also  in  support  of  my  contention  that 
we  have  already  paid  to  claimant  compensation  which  was  not 
due    to    him". 

Under  date  of  January  12th,  1922,  the  claimant  in  a  letter  ad- 
dressed to  the  Board  said,  "I  have  had  no  payment  of  compensa- 
tion since  September  30,  1921.  I  still  suffer  a  disability.  The 
Aetna  Insurance  Company  has  talked  about  a  lump  sum  settle- 
ment but  has  made  no  satisfactory  or  even  a  substantial  offer.  I 
earnestly  request  that  the  matter  be  made  an  issue  before  the 
Industrial  Accident  Board  and  that  a  decision  be  handed  down  de- 
manding the  payment  of  such  further  compensation  as  I  may  be 
entitled  to". 

It  appearing  to  the  Board  that  an  issue  had  thus  been  joined,  a 
hearing  in  the  matter  was  ordered  and  set  for  January  30th,  1922, 
at  Missoula,  Montana. 
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Contention  of   Claimant 

No  formal  complaint  was  filed  in  the  case  but  the  complainant  by 
the  letter  quoted  above  has  entered  prayer  for  such  additional  com- 
pensation payment  as  the  circumstances  and  the  law  may  justify. 

Contention  of   Insurer 

Neither  the  insurance  company  nor  its  attorney  has  filed  a  spe- 
cific refusal  to  pay  additional  compensation,  but  the  correspond- 
ence from  Attorney  Rynerson  heretofore  quoted  develops  their  con- 
tention that  any  additional  compensation  payments  made  must  be 
predicated  upon  a  loss  of  earning  power  and  be  measured  by  the 
difference  in  earning  power  between  the  date  of  injury  and  the 
present  time.  As  a  second  contention,  they  have  maintained  that 
the  claimant  has  already  been  overpaid  for  total  disability  and 
have  by  inference  demanded  credit  for  the  alleged   over-payment. 

Questions  Involved 

The  questions  involved  are  thus : 

1.  The  nature  and  amount  of  present  disability. 

2.  The  liability  for  payment  therefor. 

3.  Whether  or  not  the  claimant  has  been  overpaid  for  total  dis- 
ability and  if  overpaid,  whether  such  over-payment  shall  be  cred- 
ited on  any  future  compensation  found  due. 

Present  Disability 

Three  (3)  doctors  offered  testimony  at  the  formal  hearing  held 
in  Missoula.  All  of  these  doctors  qualified  as  expert  witnesses  and 
all  are  rated  as  high-class  members  of  the  medical  profession. 

Dr.  George  M.  Jennings,  surgeon  at  the  Northern  Pacific  Hospital 
in  Missoula,  testified  that  the  claimant  is  suffering  disability.  He 
placed  this  disability  at  thirty-five  per  cent  (35%)  of  the  loss  of 
arm  at  the  point  of  injury.  He  further  stated  that  the  disability  is 
permanent  unless  a  callous  which  has  grown  between  the  two 
bones  of  the  forearm  and  has  joined  them  together  can  be  removed 
by  operative  treatment.  When  testifying  relative  to  the  advisabil- 
ity of  such  operation  he  stated  he  had  advised  an  operation  and 
said,  "For  any  man  Mr.  Hale's  age  there  is  always  the  danger  of 
ether  shock  and  on  top  of  that  there  is  the  possibility  of  infection 
to  be  considered.  I  would  consider  an  operation  of  that  kind  a 
fairly  serious  operation."  In  response  to  the  question,  "Do  you 
think  as  a  result  of  this  operation  there  is  a  reasonable  certainty 
that  the  man  would  gain  the  normal  function  of  arm,  or  would  he 
after    the    operation    suffer    some    disability,"    the    doctor    replied, 
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"It  is  possible  he  would  suffer  some  disability.  We  can't  tell  how 
much  muscles  are  involved,  how  much  destruction  of  muscle  tissue 
there  would  be  in  this  operation". 

Dr.  F.  A.  Pease,  the  present  City  and  County  Health  Officer  at 
Missoula,  testified  that  he  had  made  frequent  examinations  of  the 
claimant 's  arm. .  He  stated  that  the  claimant  is  now  suffering  dis- 
ability, which  disability  is  permanent.  He  placed  the  percentage 
of  this  disability  at  fifty  per  cent  (50%)  of  the  loss  of  the  arm 
at  the  point  of  injury.  Dr.  Pease  would  not  advise  operative  treat- 
ment, saying  he  did  not  believe  Mr.  Hale  a  very  good  operative  risk. 

Dr.  C.  L.  Bourdeau,  a  practicing  physician  at  Missoula,  testified 
that  the  claimant  is  now  suffering  a  disability  and  that  such  dis- 
ability is  permanent.  Dr.  Bourdeau  rated  the  percentage  of  dis- 
ability as  fifty  per  cent  (50%)  of  the  loss  of  arm  at  the 
point  of  injury.  The  doctor  testified  further  to  the  effect  that  the 
disability  may  be  lessened  by  operative  treatment,  but  said  he 
would  not  advise  such  treatment  until  he  had  made  a  thorough 
physical  examination  of  the  claimant  for  the  purpose  of  determin- 
ing whether  the  claimant  could  withstand  the  shock  of  such  opera- 
tion. 

Two  doctors  testified  that  there  would  probably  be  some  dis- 
ability remaining  even  after  operative  treatment,  while  Dr.  Bour- 
deau stated  that  in  seventy-five  per  cent  (75%)  of  such  cases  dis- 
ability can  be  entirely  removed  by   operative  treatment. 

All  three  doctors  testified  that  the  two  bones  in  the  forearm  of 
the  claimant  have  grown  together  and  that  the  resultant  disability 
is  due  to  the  fact  that  claimant  is  unable  to  supinate  and  pronate 
his  arm.     In  other  words,  he  has  no  rotary  motion  at  the  wrist. 

The  claimant's  testimony  is  to  the  effect  that  he  is  able  to  do 
certain  kinds  of  work  but  unable  to  engage  in  the  trade  of  boiler- 
maker  and  engineer  which  requires  that  he  handle  certain  tools. 
He  is  about  sixty-three  (63)  years  of  age  and  has  been  a  boiler- 
maker  and  stationary  engineer  for  many  years.  According  to  the 
evidence  in  the  case  he  has  worked  at  these  occupations  most  of  the 
time  while  not  filling  some  public  office.  It  is  true  that  for  ten 
or  twelve  years  past  he  has  held  public  office  a  considerable  por- 
tion of  the  time,  but  even  while  holding  such  office  he  has  supple- 
mented his  remuneration  therefor  by  doing  odd  jobs  in  line  with 
his  trade. 

The  Industrial  Accident  Board,  in  light  of  the  evidence  sub- 
mitted,  finds   that  the   claimant  is   suffering   a   permanent   partial 
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disability.  Such  disability  may  be  lessened  by  operative  treatment 
but  there  is  not  sufficient  assurance  of  beneficial  effect  to  justify 
the  claimant  in  submitting  to  an  operation. 

Liability  for  Payment  for  Disability 

The  insurance  company  has  contended  that  the  liability  for  addi- 
tional compensation  payment  should  be  computed  upon  the  actual 
loss  of  earning  power.  That  the  measure  of  such  liability  should 
be  the  difference  between  the  earning  power  of  the  claimant  at  the 
date  of  injury  and  his  present  earning  power.  This  Board  has  al- 
ways heretofore  held  that  disability  is  not  predicated  upon,  nor 
measured  directly  by  loss  of  earning  power.  Disability  as  contem- 
plated by  the  Workmen's  Compensation  Act  means  loss  of  physical 
function  of  a  member,  or  number  of  members,  of  the  human  anatomy. 
It  is  a  physical  loss  rather  than  a  monetary  loss. 

In  Burbage  vs.  Lee,  87  N.  J.  Law  36,  93  Atl.  859,  the  New. Jersey 

Supreme  Court  says : 

' '  The  term  '  disability '  is  not  restricted  to  such  disability  as  impairs 
present  earning  power  at  the  particular  occupation,  but  embraces  any 
loss  of  physical  function  which  detracts  from  the  former  efficiency  of 
the  body  or  its  members  in  the  ordinary  pursuits  of  life. ' ' 

The  same  court  says,  in  De  Zeng  Standard  Co.  vs.  Pressey,   86 

N.  J.  Law  469,  92  Atl.  278 : 

"The  prosecutor's  principal  claim  is  that  there  cannot  be  a  statutory 
'disability'  when  it  appears  that  the  earnings  of  the  petitioner  had 
not  been  impaired.  With  this  we  cannot  agree.  It  may  well  be  that  for 
a  time  an  injured  employee  might  be  able  to  earn  the  same  wages  as 
before  the  accident ;  but  as  we  read  the  act,  the  disability  intended  there- 
by is  a  disability  due  to  loss  of  a  member,  or  part  of  a  member,  or  of  a 
function,  rather  than  the  mere  loss  of  earning  power.  Even  if  this  were 
not  so,  it  does  not  follow  that  the  injured  employee  had  not  sustained 
a  distinct  loss  of  earning  power  in  the  near  or  not  remote  future  and 
for  which  the  award  is  intended  to  compensate. ' ' 

The  Kansas  Supreme  Court  says : 

' '  The  defendant  argues  that  within  two  weeks  after  the  injury  the 
plaintiff  was  employed  by  the  defendant  at  the  same  wages  at  which 
he  had  been  employed  previous  to  receiving  the  injury  ....  If  this 
employment  relieved  the  defendant  of  liability,  then  any  employer  can 
escape  liability  for  compensation  by  retaining  the  injured  employee  and 
paying  him  wages,  although  he  may  not  be  able  to  do  as  good  work  after 

the  injury  as  he  did  before The  injured  employee  has  a  right 

to  compensation  for  his  injury.  It  does  not  matter  that  his  employer 
continues  to  accept  his  services  and  pay  him  regular  wages,  unless  that 
employment  continues  for  the  entire  period  for  which  compensation  might 
be  allowed.  The  act  fixed  the  liability  when  the  employee  was  injured. 
That  liability  can  be  discharged  only  in  the  manner  directed  by  the 
statute."     Gailey  vs.  Peet  Bros.  Mfg.  Company,  98  Kan.  53,  157  Pac.  431. 

Corpus  Juris,  Workmen's  Compensation  Act,  page  95,  says: 

' '  Under  other  statutes  it  has  been  held  that  there  may  be  compensation 
for  disability  although  there  is  no  immediate  impairment  of  earnings,  if 
the  employee's  physical  efficiency  has  been  substantially  impaired.     .     .     . 
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In  any  event,  it  would  appear  that  the  fact  that  after  the  injury  the 
employee  had  been  taken  back  as  soon  as  he  was  able  to  work,  and  con- 
tinued in  the  employment  of  his  former  employer,  is  inconclusive  as 
against   impairment   of   his   earning   capacity. ' ' 

Honnold  on  Workmen's  Compensation,  paragraph  155,  says: 

"Disability  usually  means  more  than  mere  loss  of  earning  power,  the 
fact  that  an  injured  workman  is  employed  at  the  same  work  and  the  same 
wages  after  the  injury  as  before  will  not  disentitle  him  to  compensation, 
if  his   physical   efficiency  has   been   substantially  impaired. ' ' 

The  Board  therefore  holds  that  compensation  in  this  case  should 
be  based  upon  physical  disability*  and  that  the  claimant  is  not  re- 
quired to  engage  in  some  employment  whereby  the  loss  of  his 
earning  power  may  be   measured. 

Over-Payment  and  Remedy  Therefor 

The  claimant  was  paid  compensation  as  a  total  disability  up  to 
September  28th,  1921.  Evidence  in  the  form  of  an  original  letter 
from  the  Crown  Paving  and  Construction  Company  to  Walter  S. 
Rynerson  discloses  that  on  September  30th  and  October  1st  he 
worked  two  (2)  days  for  this  Construction  Company  and  received 
therefor  wages  at  the  rate  of  seven  dollars  ($7.00)  per  day.  His 
own  testimony  is  to  the  effect  that  he  was  helping  the  Construc- 
tion Company  at  a  time  when  they  needed  an  experienced  engineer 
and  that  while  he  performed  some  physical  function  in  the  opera- 
tion of  a  steam  roller,  the  heavy  work  was  done  by  one  of  the  fore- 
men on  the  work  Avho  acted  as  his  assistant  and  who  manipulated 
the  steering  wheel  of  the  roller. 

Dr.  Jennings'  testimony  is  to  the  effect  that  "Mr.  Hale's  condi- 
tion did  not  improve  after  the  first  of  June.  It  is  probable  that 
his  disability  was  not  total  even  before  that  time.  He  was,  how- 
ever, under  my  care  and  was  advised  to  do  no  work  except  light 
stuff  until  the  latter  part  of  September.  It  is  probable  that 
he  could  have  done  as  much  several  months  ago  as  he  is  able  to 
accomplish  at  this  time."  There  is  no  evidence  to  show  that  the 
claimant  did  perform  any  work  other  than  light  duty  around  his 
own  home  such  as  sprinkling  the  lawn  during  the  period  for 
which   he   was   paid   as   a   total  disability. 

The  Board,  in  light  of  the  experience  it  has  had  with  hundreds 
of  cases,  does  not  believe  that  considering  the  age  of  the  claimant, 
the  nature  of  his  injury,  and  the  operative  treatment  required, 
there  was  an  unreasonable  length  of  time  consumed  during  the 
period  of  total  disability  rating.  Moreover,  the  Board  knows  of 
no  provision  of  law  under  which  compensation  payment  can  be  re- 
covered once  it  has  been  made. 
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The  Board  therefore  holds  that  there  can  be  no  consideration 
given  to  the  question  of  over-payment  or  of  rebate  of  such  alleged 
over-payment  in  this  case. 

The    Law    and    Its    Application 

Section  16  (c)  of  the  Compensation  Law  provides:  "For  an  in- 
jury producing  partial  disability  one-half  (%)  of  the  difference  be- 
tween the  wages  received  at  the  time  of  the  injury  and  the  wages 
that  such  injured  employee  is  able  to  earn  thereafter,  not  exceed- 
ing, ho,\yever,  one-half  the  maximum  compensation  allowed  in  cases 
of  total  disability,  and  not  exceeding  seventy-five  per  cent  (75%) 
of  the  total  compensation  provided  in  this  act  for  the  total  loss  of 
the  member  causing  such  partial  disability.  Such  compensation 
shall  be  paid  during  the  period  of  disability,  not  exceeding,  how- 
ever, one  hundred  and  fifty  (150)  weeks  in  cases  of  permanent 
partial  disability  and  fifty  (50)  weeks  in  cases  of  temporary  par- 
tial disability." 

The  Board  has  herein  found  that  the  claimant  is  suffering  a 
permanent  partial  disability.  It  has  herein  held  that  the  decrease 
in  earning  power  is  not  the  measure  of  payment  for  such  disability 
to  the  extent  that  a  claimant  is  required  to  re-ingage  in  an  em- 
ployment that  will  determine  the  rate  of  loss  of  such  earning 
power.  The  claimant  in  this  case  has  not  engaged  in  gainful  em- 
ployment of  any  kind,  except  on  two  days  when  he  helped  operate 
a  steam  roller  for  the  purpose  of  aiding  a  certain  construction 
company  over  a  temporary  period  of  need.  The  maximum  com- 
pensation was  $12.50  per  week.  The  Board  believes  that  this  claim- 
ant is  entitled  to  fifty  per  cent  (50%)  of  that  maximum,  or  $6.25 
per  week,  for  the  period  defined  by  the   above  section  of  law. 

The  section  of  law  above  provides  that  the  total  compensation  in 
such  a  case  as  this  shall  not  exceed  seventy-five  per  cent  (75%) 
of  the  specific  indemnity  for  total  loss  of  injured  member.  In  this 
case  the  specific  indemnity  for  loss  of  arm  between  the  wrist  and 
elbow  is  one  hundred  and  sixty  (160)  weeks  at  $12.50  per  week, 
or  $2,000.00.  Compensation  payment  cannot,  therefore,  exceed 
seventy-five  per  cent  (75<7t )  of  this  or  a  total  of  $1,600.00.  Four 
hundred  dollars  ($400.00)  has  heretofore  been  paid,  leaving  a 
margin  of  $1,200.00  as  a  maximum  that  may  still  be  required. 

The  above  section  of  law  in  its  statement  "Such  compensation 
shall  be  paid  during  the  period  of  disability  not  exceeding  however 
one  hundred  and  fifty  (150)  weeks  in  cases  of  permanent  partial 
disability"  furnishes  a  point  upon  which  the  Board  is  not  clear. 
It  has  never  been  definitely  determined  as  to  whether  the  one  hun- 
dred and  fifty  week  period  is  to  measure  from  the  beginning  of  any 
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compensation  payment,  or  whether  it  is  to  measure  from  the  be- 
ginning of  payment  for  partial  disability.  In  this  case  thirty-two 
(32)  weeks'  total  disability  has  been  paid.  It  is  questionable  in  the 
mind  of  the  Board  whether  the  claimant  may  legally  draw  compen- 
sation for  the  balance  of  one  hundred  and  thirty-two  (132)  weeks 
or  one  hundred  and  eighteen  (118)  weeks  or  whether  he  may  legally 
draw  compensation  as  a  partial  disability  for  the  full  one  hundred 
and  fifty  (150)  weeks.  Without  having  fully  determined  upon 
this  point,  the  Board  has  heretofore  ordinarily  construed  the  law 
to  the  effect  that  the  one  hundred  and  fifty  week  period  shall  begin 
at  the  time  of  the  initial  compensation  payment.  Placing  such 
construction  in  this  case,  the  claimant  is  then  entitled  to  one  hun- 
dred and  eighteen  (118)  weeks'  compensation  as  a  permanent 
partial,  disability. 

Finding  and  Decree 

In  line  with  the  law  quoted,  the  evidence  submitted,  and  the 
course  of  reasoning  herein  followed,  the  Board  now  finds  that  the 
claimant,  Patrick  H.  Hale,  is  entitled  to  compensation  from  the 
29th  day  of  September,  1921,  at  the  rate  of  six  dollars  and  twenty- 
five  cents  ($6.25)  per  week  and  for  a  period  of  one  hundred  and 
eighteen  (118)  weeks  from  said  date. 

It  is  ordered,  adjudged,  and  decreed,  that  the  Aetna  Life  Insur- 
ance Company  pay  to  the  claimant,  Patrick  H.  Hale,  compensation 
at  the  rate  of  six  dollars  and  twenty-five  cents  ($6.25)  per  week 
from  the  29th  day  of  September,  A.  D.  1921,  to  the  1st  day  of 
February,  A.  D.  1922,  a  total  period  of  eighteen  (18)  weeks  and  an 
aggregate  sum  of  $112.50,  such  payment  to  be  made  within  fifteen 
(15)  days  from  service  of  this  notice.  That,  thereafter,  the  said 
Aetna  Life  Insurance  Company  pay  to  the  said  Patrick  H.  Hale 
compensation  at  the  rate  of  six  dollars  and  twenty-five  ($6.25) 
per  week  for  one  hundred  (100)  additional  weeks,  said  payments  to 
be  made  at  the  end  of  every  fourth  week  from  the  first  day  of 
February,  1922,  until  the  one  hundred  weeks'  payment  shall  have 
been   fully  made. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  sixth  day  of  February,  A.  D.  1922. 
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MARGARET  SULLIVAN,  Claimant,  vs.  J.  C.  PYLE  (ANSELMO 
MINING  COMPANY)  AND  AETNA  LIFE  INSURANCE 
COMPANY,  Defendants. 

CLAIM   185-B-6. 
Accidental  Injury  Arising  Out  of  and  in  Course  of  Employment. 

HELD,  that  there  can  be  no  compensation  liability  unless  there  is  an  accident 
arising  out  of  and  in  course  of  the  employment,  which  accident  is  the  direct  or 
proximate  cause  of  the  injury  and  that  the  burden  of  proof  to  the  effect  that 
there  was  such  an  accident  is  on  the  claimant. 

Patrick  T.  Sullivan,  an  employee  of  the  Anselmo  Mining  Com- 
pany, was  stricken  with  paralysis  on  February  4th,  1921,  while  in 
the  course  of  his  employment  with  defendant.  The  employer  is 
engaged  in  mining  operations  and  Mr.  Sullivan  was  a  shift  boss. 
At  the  time  he  was  stricken  he  was  sent  to  the  Murray  Hospital  at 
Butte  and  received  medical  attention  from  Doctors  II.  D.  Kistler 
and  Herbert  H.  James.  These  doctors  have  filed  an  "attending 
physicians'  report"  and  they  give  as  an  accurate  description  of  the 
case  "cerebral  hemorrhage  on  right  side  of  brain.  No  history  of 
injury  could  be  obtained  and  no  external  evidence  of  injury  was 
seen.  The  symptoms  from  which  he  is  suffering  are  not  due  to 
injury  but  the  result  of  spontaneous  rupture  of  blood  vessel. 
Patient  never  talked  after  coming  to  hospital.  It  was  said  he  was 
standing  with  a  lantern  in  hand  when  he  suddenly  fell  over." 

On  March  5th,  1921,  Margaret  Sullivan,  widow  of  the  deceased, 
filed  a  claim  for  compensation  with  the  insurer,  the  Aetna  Life 
Insurance  Company,  copy  of  which  was  forwarded  to  this  Board 
by    them. 

W.  S.  Rynerson,  attorney,  who  represents  the  insurance  company, 
wrote  the  Board  a  letter  on  March  21st,  1921,  in  which  he  advised 
that  he  had  been  instructed  by  his  company  to  decline  to  pay  com- 
pensation for  the  reason  that  there  was  no  accident  or  unusual 
occurrence  of  any  kind  in  which  Mr.  Sullivan  was  injured  and  that 
he  was  not  subjected  to  any  unusual  exertion  and  that  there  was 
no  external  cause  for  his  affliction. 

The  Board  addressed  a  letter  to  Mrs.  Sullivan  on  March  23rd, 
1921,  advising  her  of  the  action  of  the  insurance  company  in  deny- 
ing of  her  claim  and  explained  to  her  that  she  must  submit  evi- 
dence in  support  of  her  claim,  showing  that  her  husband  received 
an  accidental  injury  which  was  directly  or  incidently  the  cause 
of  the  hemorrhage  from  which  he  died.  A  copy  of  Mr.  Ryner- 
son's  letter  was  also   enclosed  to   her. 

On  March  26,  1921,  Daniel  Sullivan,  a  son  of  the  deceased,  came 
to  the  office  of  this  Board  in   the   interest   of  his  mother's  claim. 
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It  was  explained  to  him  what  kind  of  evidence  is  necessary  to  estab- 
lish facts  sufficient  in  order  for  the  Board  to  approve  of  the  claim. 
He  made  a  sworn  statement  which  was  reduced  to  typewriting,  but 
this  statement  has  reference  altogether  to  what  occurred  after  his 
father  was  taken  to  the  hospital  and  has  no  evidential  value  what- 
ever in  proving  that  his  father  met  with  an  accidental  injury. 

On  May  13th,  1921,  Margaret  Sullivan,  widow  of  Patrick  T. 
Sullivan,  filed  an  affidavit  which  states  that  when  she  last  saw 
her  husband  on  the  fourth  day  of  February,  1921,  he  was  well 
and  in  good  health;  that  she  next  saw  him  at  the  Murray  Hospital 
where  he  had  been  taken  from  the  Anselmo  mine. 

On  the  same  day,  like  affidavit  was  filed,  made  by  Billie  Sul- 
livan, a  daughter  of  the  deceased,  age  thirteen  years.  This  affi- 
davit, like  her  mother's,  states  that  he  was  well  at  twelve,  o'clock 
on  the  day  of  the  fourth  of  February. 

On  June  27th  an  affidavit  made  by  John  J.  Agoa,  the  foreman 
of  the  Anselmo  Mining  Company,  was  filed  with  the  Board.  This 
affidavit  states  that  on  the  fourth  day  of  February,  1921,  Patrick 
T.  Sullivan  was  shift  boss  in  the  mine  operated  by  the  said  com- 
pany and  that  the  affiant  left  the  said  mine  at  about  the  hour  of 
nine  o'clock  P.  M.,  and  at  said  hour  of  nine  o'clock  P.  M.  affiant 
saw  the  said  Patrick  T.  Sullivan  and  that  the  said  Patrick  T.  Sul- 
livan at  said  time  was  working  and  was  taking  six  inch  pipe  out 
of  said  mine ;  that  the  said  Patrick  T.  Sullivan  always  worked 
while  on  duty  at  said  mine.  The  next  time  he  saw  him  was  at 
eleven  o'clock  P.  M.  on  said  day,  when  he  was  taken  to  the 
Murray  Hospital  where  he  died  February  6th,  1921. 

The  foregoing  affidavits  were  filed  by  Nicholas  A.  Rotering,  who 
is  apparently  acting  as  attorney  for  Mrs.  Sullivan. 

The  correspondence  shows  that  letters  were  written  to  Mr.  Roter- 
ing asking  him  to  procure  all  the  evidence  that  he  could  possibly 
find  and  submit  the  same  in  the  form  of  affidavits  to  the  Board 
and  that  if  it  became  necessary  for  a  hearing  to  be  had,  that  the 
Board  would  comply  with  his  wishes  in  the  matter.  On  February 
]0th,  1922,  Mr.  Rotering  advised  the  Board  that  he  had  nothing 
further  to  file  in  the  matter. 

It  will  be  noticed  that  there  is  no  claim  made  in  any  of  the  affi- 
davits filed  that  Mr.  Sullivan  met  with  an  accidental  injury  arising 
out  of  and  in  the  course  of  his  employment.  The  evidence  of  the 
doctors  who  rendered  him  service  and  had  charge  of  him  is  to  the 
effect  that  there  was  no  evidence  of  an  injury  and  that  his  condi- 
tion was  not  the  result  of  an  accident.  The  evidence  shows  that 
Mr.  Sullivan  was  in  good  health  before  going  on  shift  on  the  fourth 
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day  of  February,  1921.  It  is  also  apparent  that  he  was  a  strong, 
robust  man,  and  that  he  usually  worked  himself  in  the  mine,  not 
withstanding  the  fact  that  he  was  shift  boss.  There  is  no  refer- 
ence, or  even  an  intimation,  that  Mr.  Sullivan  met  with  any  kind 
of  an  accident,  in  fact,  all  the  testimony  made  through  the  affi- 
davits leads  conclusively  to  the  conviction  that  he  met  with  no  acci- 
dental injury. 

It  is  a  fixed  principle  that  compensation  can  only  be  paid  under 
the  provisions  of  the  "Workmen's  Compensation  Law  when  an  em- 
ployee has  suffered  an  injury  through  an  accident  which  arose  out 
of  and  occurred  in  the  course  of  his  employment.  It  is  well  under- 
stood by  this  Board,  and  this  interpretation  is  borne  out  by  all 
of  the  authorities  who  have  passed  upon  the  construction  of  the 
phrase  "arising  out  of  and  in  the  course  of  the  employment"  that 
there  must  be  an  accident  which  is  the  direct  or  proximate  cause 
of  the  injury,  and  the  burden  of  proof  to  the  effect  that  there  was 
such  an  accident  is  on  the  claimant. 

In  view  of  the  fact  that  the  claimant  in  this  case  has  utterly 
failed  to  show  that  Mr.  Sullivan  met  with  an  accidental  injury, 
there  is  no  other  course  left  open  for  the  Board,  except  to  dismiss 
the  claim. 

Now,  therefore,  it  is  ordered  that  the  claim  of  Margaret  Sullivan 
for  compensation  on  account  of  the  death  of  her  husband, 
Patrick  T.  Sullivan,  which  occurred  on  the  6th  day  of  February, 
1921,  be  denied  and  dismissed. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  loth  day  of  Februarv,  A.  D.  1922. 


BERTHA    QUEEN.    Plaintiff,    vs.    GREAT    WESTERN    SUGAR 
COMPANY,  a  Corporation.  Employer,  AND  LONDON  GUAR- 
ANTEE &  ACCIDENT  COMPANY,  LTD.,  a  Corporation,  Insurer. 

Is  Claimant  a  Beneficiary? 

CLAIM    60-B  5— QUEEN. 

HELD,  that  a  woman  who  has  entered  court  for  the  purpose  of  securing  a 
divorce  and  has  secured  an  interlocutory,  but  not  a  final  decree,  prior  to  the 
accidental  death  of  her  husband,  is  a  wife  within  the  meaning  of  the  Compensa- 
tion  Act.  3| 

HELD,  that  a  wife  who  has  not  lived  with  her  husband  for  seventeen  years, 
who  has  not  been  supported  by  him,  who  has  led  an  immoral  life,   and  who  at 
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the  time  of  his  death  was  attempting  to  secure  a  divorce  without  alimony,  is  not 
' '  legally  entitled  to  his  support ' '  and  cannot  qualify  as  a  compensation  bene- 
ficiary. 

Statement  of  Case,  Re :    Undisputed  Facts 

The  undisputed  testimony,  affidavits,  certified  court  records  and 
reports  submitted  in  the  case  through  the  medium  of  the  papers 
filed  and  accepted  by  the  Board  with  consent  of  counsel  for  both 
plaintiff  and  defendant  establishes  a  condition  of  facts  which 
may  be  considered  as  constituting  the  record  without  objection. 
These  undisputed  facts  disclose  that  William  Queen,  an  employee 
of  the  Great  Northern  Sugar  Company  at  Billings,  Montana,  was 
accidentally  killed  on  October  2,  1919.  About  3:15  P.  M.  a  steam 
pipe  broke  showering  hot  water  over  the  face  and  body  of  this  em- 
ployee. He  suffered  severe  burns  from  which  he  died  about  ten 
o'clock  P.  M.  the  same  day. 

William  Queen  had  been  in  the  employ  of  the  Great  Western 
Sugar  Company  for  twenty-three  and  one-half  months  and  had 
drawn  a  total  of  twenty-four  hundred  thirty-five  dollars  and  seven- 
teen cents  ($2,435.17).  At  the  time  of  accident  he  was  working 
five  and  one-half  (S1/^)  days  per  week,  nine  (9)  hours  per  day  and 
drawing  forty-five  cents  (45c)  per  hour,  or  a  weekly  wage  of 
twenty-two  dollars  and  twenty-seven  cents   ($22.27). 

The  Great  Western  Sugar  Company  had  theretofore  elected  to 
be  bound  by  Compensation  Plan  No.  Two.  The  compensation  in- 
surance was  carried  by  the  London  Guarantee  &  Accident  Com- 
pany, Ltd.,  by  virtue  of  a  policy  regularly  approved  and  accepted 
by  the  Board. 

On  October  27,  1919,  Clara  Queen,  a  sister-in-law  of  the  deceased 
employee,  filed  a  claim  for  compensation,  alleging  partial  depend- 
ence. She  was  advised  by  the  Board  that  under  Section  6  (1), 
(m)  and  (n)  of  the  Compensation  Law  her  claim  had  no  standing 
since  she  could  not  legally  be  classed  as  a  "beneficiary."  Re- 
quired proof  of  dependency  in  support  of  her  claim  was  not  there- 
after furnished  and  the  claim  was  not  pressed.  To  the  end  that 
the  records  may  be  clarified,  the  claim  of  Clara  Queen  is  now  de- 
nied and  dismissed. 

On  November  20,  1919,  Bertha  Queen  filed  a  claim  for  compensa- 
tion, alleging  that  she  was  the  wife  of  the  deceased  employee,  liv- 
ing apart  from  him  but  entitled  to  his  support.  Proper  "proof  of 
death"  of  William  Queen  and  "notice  of  death  to  employer"  were 
filed  by  this  claimant  together  with  a  supporting  affidavit  to  the 
effect  that  Bertha  Queen  was  then  thirty-five  (35)  years  of  age 
and  that  she  resided  in  the  City  of  Denver,  State  of  Colorado.     The 
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affidavit  recites  that  there  are  no  children,  that  the  claimant  had 
been  living  separate  and  apart  from  the  deceased  for  several  years, 
that  such  separation  was  caused  solely  by  misconduct  of  the  de- 
ceased toward  the  claimant  and  that  claimant  had  subsisted  more 
or  less  upon  the  assistance  and  generosity  of  her  friends,  and  that 
claimant  had  repeatedly  demanded  and  requested  her  husband  to 
contribute  towards  her  support  and  had  received  no  response  to 
such  requests,  and  that  claimant  was  therefore  without  any  source 
of  income  or  means  of  support. 

The  facts  later  disclosed  in  depositions,  certified  court  records 
and  by  admission  of  counsel  are  that  Bertha  Queen,  nee  Bertha 
A.  Slager,  was  married  to  William  Queen,  the  deceased  employee, 
on  January  24,  1901,  at  Denver,  in  the  State  of  Colorado.  There- 
after they  lived  together  as  man  and  wife  until  early  in  the  year 
1903.  No  children  were  born  of  the  union  and  some  time  early  in 
the  year  1903  Bertha  Queen  and  William  Queen  separated  and 
continued  to  live  apart  until  his  death  in  1919.  The  testimony 
taken  by  depositions  furnishes  no  conclusive  proof  as  to  the  cause 
of  separation.  A  portion  of  the  testimony  is  to  the  effect  that 
William  Queen  was  sick  and  confined  to  his  home  with  pneumonia 
when  Bertha  Queen  departed  from  his  household  in  company  with 
another  man.  Other  testimony,  probably  equally  as  creditable,  is 
to  the  effect  that  William  Queen  misused  and  mistreated  Bertha 
Queen  to  such  an  extent  that  she  was  obliged  to  forsake  his  house- 
hold and  go  forth  upon  her  own  resources.  In  any  event,  it  is 
undoubtedly  true  that  Bertha  Queen  subsequently  became  a  bar- 
maid and  plied  the  same  trade  as  women  engaged  in  this  line  of 
business  ordinarily  do  for  many  years.  She  frequented  the  sport- 
ing districts,  not  only  in  Denver,  but  in  Cripple  Creek,  Victor, 
Omaha,  and  other  western  towns,  and  was  a  regular  employee  in 
the  dance-halls  of  such  districts.  It  is  not  denied  that  she  made 
periodical  demands  upon  William  Queen  for  money.  To  these  de- 
mands he  paid  no  heed.  During  most  of  the  following  sixteen  (16) 
years  William  Queen  continued  to  make  a  livelihood  as  an  ordinary 
workman  and  remained  unmarried,  while  Bertha  Queen  plied  her 
trade  as  a  bar-maid  and  dance-hall  girl. 

On  August  4,  1919,  Bertha  Queen  entered  the  County  Court  of 
the  City  and  County  of  Denver,  State  of  Colorado,  with  an  appli- 
cation for  divorce.  In  the  complaint  initiating  such  action  she 
prayed : 

' '  That  the  bonds  of  matrimony  now  existing  between  plaintiff  and 
defendant  be  forever  dissolved  and  held  for  naught,  and  for  the  sum 
of  sixty-five  dollars    ($65.00)    attorney's   fees  for  plaintiff's  attorney,   and 
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that  the  plaintiff  be  restored  to  her  maiden  name,  Bertha  Slager,  and 
for  any  other  or  further  relief  this  Court  will  deem  just  and  proper  in 
the  premises. ' ' 

This  divoice  action  was  entitled  Bertha  Queen,  Plaintiff,  vs. 
William  Queen,  Defendant,  and  docketed  as  case  No.  57761  of  the 
County  Court,  City  and  County  of  Denver,  Colorado.  Summons 
to  the  defendant  William  Queen  to  appear  in  the  above  entitled 
action  was  made  by  personal  service  at  Billings,  Montana,  on 
July  31,  1919.  The  defendant,  William  Queen,  failed  to  appear  in 
response  to  such  summons,  and  on  September  26,  1919,  the  court 
handed  down  a  "finding  of  fact  and  conclusion  of  law": 

"That  the  plaintiff  be  and  is  restored  to  her  maiden  name,  Bertha  S. 
Slager;  that  by  competent  evidence  it  has  been  established  that  the  de- 
fendant has  been  guilty  of  extreme  and  repeated  acts  of  cruelty  towards 
plaintiff  and  non-support  for  one  year  prior  to  commencement  of  this 
suit;  that  the  plaintiff  shall,  at  the  expiration  of  six  (6)  months  from 
the  date  of  the  filing  thereof  by  the  Clerk  of  this  Court,  be  entitled  to 
decree  of  divorce,  provided  these  'findings  of  fact  and  conclusions  of 
law'  have  not  been  set  aside  and  no  motion  to  set  them  aside  remains 
unheard  and  undecided. ' '  This  Court  Judgment  was  on  that  day  duly 
filed. 

The  Colorado  divorce  statute  provides : 

"No  decree  of  divorce  shall  be  granted  until  the  expiration  of  six  (6) 
months  from  the  day  on  which  such  'findings  of  fact  and  conclusions 
of  Law'  are  filed  by  the  Clerk  of  Court,  and  any  divorce  granted  before 
expiration  of  said  six  (6)  months  shall  be  null  and  void,  providing,  how- 
ever, that  the  death  of  either  party  before  expiration  of  the  said  six  (6) 
months  after  finding  of  fact  shall  operate  automatically  so  as  to  grant 
immediate  and  absolute  divorce  to  the  party  to  whom  the  divorce  might 
have  been  granted  had  the  full  period  of  six  (6)  months  expired     .     .     .     ." 

Six  days  after  the  Colorado  Court  had  handed  down  its  "finding 
of  fact  and  conclusion  of  law"  as  a  judgment  and  had  filed  such 
judgment  in  conformity  with  the  Colorado  divorce  statute,  William 
Queen   was    killed. 

On  the  fifteenth  day  of  October,  1919,  Bertha  Queen  again  en- 
tered the  same  court  with  a  prayer  that  the  "finding  of  fact  and 
conclusion  of  law"  theretofore  entered  as  a  judgment  in  her  action 
for  divorce  from  William  Queen  be  set  aside  and  that  the  cause 
be  dismissed.  The  matter  was  argued  by  counsel  at  the  conclusion 
of  which  the  court  ordered  that  the  motion  be  granted  and  that 
the  case  be  dismissed  at  the  cost  of  the  plaintiff  and  the  following 
order  was  had  and  entered  of  record  in  said  court,  to-wit : 

Bertha   Queen 

vs.  Divorce   57761 

William   Queen. 

"Now  on  this  day  on  motion  of  plaintiff,  by  Isaac  Dunn,  Esq.,  her 
attorney,  it  is  ordered  by  the  Court  that  this  cause  be  and  it  is  hereby  dis- 
missed at  the  cost  of  said  plaintiff,  to  be  taxed. ' ' 

This  court  action  was  twenty-one   (21)   days  later  than  the  entry 

of  judgment  for  interlocutory  decree  of  dhrorce,  and  thirteen   (13) 

days  after  the  death  of  William  Queen. 
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On  December  14,  1920,  or  about  fifteen  (15)  months  subsequent 
to  the  filing  of  the  "finding  of  fact  and  conclusion  of  law"  in  the 
divorce  case  of  Queen  vs.  Queen,  the  London  Guarantee  &  Acci- 
dent Company,  Ltd.,  entered  the  same  court  with  a  prayer  that  the 
"finding  of  fact  and  conclusion  of  law"  originally  filed  as  an 
interlocutory  decree  and  thereafter  set  aside  be  again  reinstated. 
This  prayer  was  granted  and  the  court  handed  down  the  following 
order  which  was  regularly  entered  and  filed : 

Bertha  Queen 

vs.  Divorce   57761 

William  Queen. 

"Now  on  this  day  comes  said  plaintiff,  by  Isaac  Dunn,  Esq.,  her  at- 
torney, and  LONDON  GUARANTEE  AND  ACCIDENT  COMPANY, 
LIMITED,  by  William  E.  Hutton,  Esq.,  its  attorney,  also  comes,  and 
thereupon  conies  the  hearing  on  the  petition  of  the  London  Guarantee  and 
Accident  Company,  Limited,  that  the  said  order  of  dismissal  be  set  aside, 
vacated  and  held  for  naught,  etc.,  which  is  argued  by  counsel,  at  the 
conclusion  of  which  and  the  Court  being  sufficiently  advised  in  the  prem- 
ises, it  is  ordered  that  said  petition  be  and  the  same  is  hereby  granted 
to  the  extent  that  the  order  heretofore  entered  dismissing  this  action,  will 
be  vacated.  And  it  is  further  ordered  that  the  prayer  of  the  petition  that 
a  further  order  be  entered  is  overruled,  for  the  reason  that  the  Court  feels 
that  the  law  determines  the  right  of  the  parties  without  any  order  of 
Court, 

"Whereupon,  said  plaintiff  excepts  and  is  hereby  allowed  twenty  days 
in  which  to  prepare  her  Bill  of  Exceptions,  which  when  signed  and  sealed, 
shall  be  filed  as  of  this  day. 

"And  thereupon  said  Isaac  Dunn,  appearing  for  the  plaintiff,  admits 
the  death  of  the  defendant,  as  alleged  in  the  motion  of  the  London  Guar- 
antee and  Accident  Company,  Limited." 

Stipulation  in  the  Case 
On  January  3,  1922,   counsel    pursuant   to  prior  agreement,   sub- 
mitted a  signed  stipulation  in  writing  as  follows : 
Before  the  Industrial  Accident  Board  of  the  State  of  Montana 

Bertha   Queen,   Plaintiff, 

vs.  STIPULATION 

London  Guarantee  &   Accident   Company,   Defendant 

"At  the  hearing  in  the  above  matter  on  December  27,  1921,  it  was  stip- 
ulated between  counsel  for  the  respective  parties  as  follows: 

1.  "That  all  papers  and  documents  filed  in  this  case  with  the  Indus- 
trial Accident  Board  are  to  be  deemed  as  in  evidence  and  available  to 
either  party  for  all  purposes,  subject  to  specific  objection  as  to  the  com- 
petency,  relevancy   and   materiality   of   any   item   of   such   evidence." 

2.  ' '  That  the  order  of  the  Denver  court  setting  aside  the  previous 
order  dismissing  the  divorce  proceeding  should  be  deemed  to  be  before 
the  Board  and  that  an  uncertified  copy  of  said  order  could  be  used,  and 
that  for  the  purpose  of  this  hearing  said  order  should  be  considered  as 
in  full  force  and  effect." 

3.  "That  the  letter  from  the  Great  Western  Sugar  Company  to  the 
attorney  for  the  plaintiff,  marked  'Plaintiff's  Exhibit  A',  should  be  ad- 
mitted and  that  the  facts  stated  therein  should  be  taken  as  true  for  the 
purpose   of  this   hearing. ' ' 

4.  ' '  That  formal  proof  of  the  execution  and  service  of  the  papers 
filed  by  plaintiff  with  the  Accident  Board  is  waived  by  the  defendant 
and  that  the  same  shall  be  considered  as  having  been  served  prior  to  filing 
in  accordance  with  the  law." 
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5.  "That  ae  the  beginning  of  the  hearing  counsel  for  plaintiff  ob- 
jected to  the  consideration  of  the  deposition  of  Charles  Hill  and  Charles 
Queen  upon  the   f olloAving  grounds : 

(a)  That  the  testimony  of  said  witnesses  is  irrelevant,  incompetent 
and  immaterial  and  has  no  bearing  upon  any  matter  involved  in  the 
pleadings. 

(b)  That  the  same  does  not  tend  to  prove  or  disprove  any  issue 
raised  by  the  pleadings." 

6.  ' '  That  plaintiff  had  leave  to  obtain  and  file  in  this  case,  for  the 
consideration  by  the  Board,  a  certified  copy  of  the  decision  of  the  Su- 
preme Court  of  Colorado  in  the  case  of  Parsons  vs.  Parsons'  Estate,  re- 
ported in  201   Pacific,   at   Page   559. ' ' 

C.   E.   Pew, 

Attorney   for   Plaintiff. 
Stewart    &   Brown, 

Attorneys  for  Defendant. 

No  specific  objection  having  been  made  to  the  papers  and  docu- 
ments to  which  reference  is  made  in  paragraph  one  of  the  above 
stipulation  these  may  be  considered  before  the  Board  for  evidential 
purposes. 

The  order  of  the  Denver  court  to  which  reference  is  made  in 
paragraph  two  of  the  above  stipulation  has  heretofore  been  quoted 
in  this  decision  under  the  heading  "Undisputed  Facts." 

The  contents  of  the  letter  from  the  Great  Western  Sugar  Com- 
pany to  which  reference  is  made  in  paragraph  three  of  the  above 
stipulation  have  heretofore  been  given  in  this  decision  under  the 
heading  "Undisputed  Facts."  It  is  a  statement  of  the  amount  of 
wage  received  by  the  deceased  employee  during  his  twenty-three 
and  one-half   (23!^)   months'  service  with  the  employing  company. 

Objection  made  under  paragraph  five  of  the  above  stipulation 
is  now  overruled  by  the  Board  on  the  ground  that  a  decision  must 
be  handed  down  which  will  be  based  upon  a  condition  of  facts  as 
well  as  upon  a  legal  interpretation  of  point  at  issue,  and  that  the 
Board  is  competent  to  pass  upon,  consider,  and  weigh  the  evidence 
submitted  in  the  depositions  of  Charles  Hill  and  Charles  Queen,  se- 
lecting and  considering  such  portions  thereof  as  are  pertinent  to 
a  proper  determination  of  the  facts,  and  giving  to  such  portions 
the  evidential  weight  they  merit. 

Contention    of    Claimant 
The   contentions   of   claimant   which   have   neither   been   admitted 
nor  disproven  by  accepted  records  that  are  made  a  part  of  the  case 
may    be    summed    up    in    the    following    quotations    from    the    com- 
plaint and  amended  complaint  now  before  the  Board  as  follows: 

In  paragraph   five  of  the   original   complaint: 

"That   plaintiff,    Bertha   Queen and   said   William    Queen 

intermarried  at  the  City  of  Denver,  Colorado,  and  ever  since  said  date 
up  to  the  time  of  the  death  of  said  William  Queen,  plaintiff  and  said 
William  Queen  were  husband  and  wife;  that  on  or  about  the  1st  day  of 
July,    1919,    plaintiff    instituted    in    a    court    of    competent    jurisdiction    in 
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the   City  of  Denver,   Colorado,   a  certain   suit  against  said  William   Queen 

for  divorce  on  the  grounds  of  cruelty  and  non-support ;   that 

thereafter  findings  of  fact  and  conclusions  of  law  were  made  by  the 
Court  in  which  said  action  was  pending  to  the  effect  that  the  allegations 
of  the  complaint  in  said  action  were  true  and  that  the  said  plaintiff  was 
entitled  to  a  decree  of  divorce  from  the  said  William  Queen;  that  the 
laws  of  the  State  of  Colorado  have  provided  ever  since  the  6th  day  of 
April,  1917,  that  in  all  actions  for  divorce  no  decree  of  divorce  shall  be 
granted  until  the  expiration  of  six  months  from  the  day  on  which  such 
findings  of  fact  and  conclusions  of  law  are  filed  with  the  clerk  of  such 
court;  that  at  the  time  of  injury  of  said  William  Queen  said  period  of 
six  months  had  not  elapsed; that  on  the  15th  day  of  De- 
cember, 1919,  said  action  was  by  the  said  court  in  which  the  same  was 
pending,  on  motion  of  the  plaintiff,  dismissed;  that  no  decree  of  divorce 
was   ever   entered   in   said   cause. ' ' 

In  an  amendment  to  Section  Five  of  the  original  complaint  which  re- 
cites  as   follows: 

"That  said  William  Queen  had  not  at  the  time  of  the  commencement 
of  said  action  for  divorce,  nor  at  any  time  thereafter,  any  property  within 
the  State  of  Colorado,  and  that  during  all  of  said  times  said  William 
Queen  was  absent  from  said  State  of  Colorado  so  that  plaintiff  could 
not   obtain   in   said   divorce   action   any   award   of   alimony. ' ' 

In  Section  Seven  of  the  original  complaint  which  recites  as  follows : 

' '  That  plaintiff  is  and  at  all  times  herein  mentioned  has  been  le- 
gally entitled  to  be  supported  by  said  deceased. ' ' 

In   Section  Eight   of  the  original  complaint  which  recites  as   follows: 

' '  That  plaintiff  has  not  remarried  and  is  now  and  at  all  times  since 
the  death  of  said  William  Queen  has  been  an  unmarried  woman.'" 

In   conclusion  the  original   complaint   recites : 

"That  said  defendant  has  refused  to  make  voluntary  settlement  with 
plaintiff  on  account  of  the  injury  or  death  of  said  William  Queen  and 
has  refused  to  make  to  plaiutiff  any  payment  on  account  thereof. ' ' 

This   allegation  is  by  the   defendant   specifically  admitted. 
Contention   of  Defendant 

In  reply  to  this  complaint  the  defendant  filed  a  motion  that  the 
Board  dismiss  the  proceeding  and  hold  said  complaint  as  not  en- 
titling the  plaintiff  to  recovery  upon  the  ground  and  for  the 
reasons : 

First,  ' '  That  the  said  complaint  on  its  face  does  not  show  facts  suf- 
ficient to  entitle  plaintiff  to   recover. ' ' 

Second,  ' '  That  in  said  divorce  action  brought  by  the  plaintiff  in  Col- 
orado, a  decree  holding  and  entitling  the  plaintiff  to  a  decree  of  divorce 
had  been,  prior  to  the  time  of  the  death  of  William  Queen,  duly  made, 
entered  and  docketed,  and  thereafter  no  lawful  dismissal  of  said  action 
was  ever  had,  and  now  more  than  six  months  has  elapsed  since  the  entry 
of  said  order  and  no  proper  dismissal  of  said  action  can  be  had." 

The  motion  for  dismissal  was  argued  before  the  Board  on 
November  30,   1920,  by  the  respective   counsel. 

On  March  18,  1921,  the  Board  after  due  consideration  refused  to 

either  grant  or  deny  the  motion  on  the  showing  made  and  said : 

"The  Board  reserves  for  the  present  the  handing  down  of  an  opinion 
or  ruling  covering  your  motion  for  dismissal  and  orders  the  case  to  a 
hearing  on  the   facts." 

The  defense  thereupon  without  waiver  of  its  motion  to  dismiss 
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made  answer  to  the  original  and  amended  complaint  admitting  alle- 
gations not  herein  recited  but  denying  and  alleging  in  the  follow- 
ing language: 

"Allege  that  Bertha  Queen  did  not  in  her  complaint  therein  or  in  said 
proceedings  ask  for  any  money  by  way  of  alimony  or  support  from  her 
husband.  That  without  objection  from  her  the  court  did  omit  in  its  order 
and  decree  any  judgment  or  order  relative  to  alimony  or  support  from 
her  husband. 

In  Paragraph  Five  of  the  answer : 

"Specially  denies  the  allegations  of  Paragraph  VII  of  plaintiff's  com- 
plaint. ' ' 

In  Paragraph   Six: 

"Denies  that  it  has  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  Paragraph  VIII  and  therefore  denies 
the  same. ' ' 

And  as  a  further   answer  to   plaintiff's  complaint   the   defendant 

thereupon  alleged  : 

"Allege  that  William  Queen  died  October  2nd,  1919;  that  prior  to  his 
death,  to-wit,  September  26th,  1919,  a  court  of  competent  jurisdiction 
in  the  City  of  Colorado  and  having  jurisdiction  of  the  parties,  did  at  the 
instance  of  the  plaintiff  herein  who  was  plaintiff  therein,  make  its  orders 
and  findings  of  divorce  ordering  the  dissolution  of  the  bonds  of  matri- 
mony theretofore  existing  between  the  plaintiff,  Bertha  Queen,  and  dece- 
dent, William  Queen;  that  by  virtue  of  Section  10  of  Chapter  65  of  the 
Session  Laws  of  1917  of  the  State  of  Colorado,  then  in  full  force  and 
effect,  the  said  findings  and  decree  of  the  court  did  upon  the  death  of 
said  William  Queen  on  October  2nd,  1919,  operate  to  automatically  grant 
immediate  and  absolute  divorce  to  the  parties  referred  to  by  reason  of 
which  plaintiff,  Bertha  Queen,  was  not  a  beneficiary  or  dependent  or 
heir  at  law  of  William  Queen  at  the  time  of  his  death,  and  was  not  a 
beneficiary  or  dependent  or  heir  at  law  under  the  provisions  of  Chapter 
96  of  the  laws  of  the  Fourteenth  Legislative  Assembly  of  the  State  of 
Montana  and  amendments  thereto,  entitling  her  to  the  relief  prayed  for 
in  her  complaint. ' ' 

Defendant  further  answering  and  for  a  second  separate  defense 
alleged : 

"That  for  a  long  time,  to-wit,  more  than  two  years  prior  to  the  filing 
of  the  divorce  proceedings  by  Bertha  Queen  in  these  pleadings  before  re- 
ferred to,  she  and  William  Queen  had  been  living  separate  and  apart  and 
she  was  not  legally  entitled  to  be  supported  by  the  decedent ;  that  in  her 
divorce  proceedings  she  neither  asked  for,  sought  nor  obtained  any  relief 
whatever  from  him  for  her  support  by  way  of  alimony  or  otherwise,  and 
did  in  fact,  by  reason  of  this  and  of  the  matters  and  tilings  set  forth  in 
the  third  separate  defense  hereto,  waive  her  right  to  support  from  William 
Queen;  that  she  never  subsequent  thereto  and  during  the  life  time  of 
William  Queen  made  any  application  in  the  divorce  proceedings  or  other- 
wise for  alimony  or  support,  and  did  in  fact  consent  to  the  decree  and 
order  of  the  court  omitting  to  grant  her  any  money  by  way  of  alimony 
or   support. ' ' 

Defendant   further   ansAvering   and   for   a   third   separate    defense 

alleged : 

"That  prior  to  the  death  of  William  Queen  which  occurred  October 
2nd,  1919,  there  was  in  full  force  and  effect  in  the  State  of  Colorado, 
laws  known  as  Sections  3450-1  and  3452  of  the  laws  of  the  State  of 
Colorado,  copies  of  which  are  hereto  attached  marked  Exhibits  'C  and 
'  D '   respectively,   the   same  being   made   a  part   hereof   to   all   intents   and 
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purposes  as  though  set  forth  at  length  herein,  entitling  the  plaintiff, 
Bertha  Queen,  to  support  from  the  decedent,  William  Queen;  that  the  plain- 
tiff never  did  avail  herself  of  the  provisions  of  these  laws  and  did  elect 
by  the  allegations  and  prayer  of  her  complaint  in  her  said  divorce  pro- 
ceedings, before  in  this  pleading  referred  to,  to  claim  no  dependency  or 
beneficial  interest  in  the  estate  of  William -Queen. " 

Whereupon  the  defendant  entered  prayer  that  the  proceeding  be 
dismissed. 

Motion  to   Dismiss 

There  is  now  pending  before  the  Board  a  "Motion  to  Dismiss" 
on  grounds  assigned  in  the  motion  and  heretofore  quoted  in  full. 
After  argument  by  counsel  on  this  motion,  the  Board  reserved  de- 
cision and  ordered  the  cause  to  a  hearing  to  the  end  that  "facts" 
might  be  definitely  established.  Evidence  is  now  in,  these  "facts" 
have  been  established,  and  the  cause  is  in  shape  for  a  final  decision. 
An  affirmative  ruling  on  the  "Motion  to  Dismiss"  would  have  the 
effect  of  denying  and  dismissing  the  contentions  of  plaintiff  with- 
out leaving  her  a  clear-cut  legal  remedy.  In  order  to  clarify  the 
record,  the  Motion  for  Dismissal  is  now  denied  and  the  issue  goes 
to  a  decision  on  its  merits  with  all  the  record  before  the  Board  and 
without  possibility  of  question  as  to  what  should  have  legally  been 
considered. 

Question  Involved 

A  "beneficiary"  under  the  Compensation  Law  is  defined  in  Sec- 
tion Six   (1)  of  the  Workmen's  Compensation  Act  as  follows: 

' '  '  Beneficiary '  means  and  shall  include  a  surviving  wife  or  husband 
and  a  surviving  child  or  children  under  the  age  of  sixteen  years  and  an 
invalid  child  or  invalid  children  over  the  age  of  sixteen  years,  or  if  no 
surviving  wife  or  husband,  then  the  surviving  child  or  children  under 
the  age  of  sixteen  years,  and  any  invalid  child  or  children  over  the  age 
of  sixteen  years  in  whom  shall  vest  a  right  to  receive  compensation  under 
this  Act." 

No  claim  is  made  that  there  is  a  beneficiary  other  than  Bertha 
Queen,  plaintiff  in  this  case.  The  question  is  then  whether  Bertha 
Queen  is,  or  is  not,  a  proper  "beneficiary". 

A  "wife"  or  "widow"  is  defined  in  Section  6  (w)  of  the  act  as 

follows : 

"  'Wife'  or  'widow'  means  only  a  wife  or  widow  living  with,  or  legally 
entitled  to  be  supported  by  the  deceased  at  the  time  of  the  injury." 

The  plaintiff  does  not  contend  that  she  was  the  "widow"  of 
William  Queen  at  the  time  of  his  injury.  She  was  not  "living 
with"  said  William  Queen  and  had  not  been  living  with  him  for 
many  years.  The  question  is  thereby  narrowed  down  to  two  con- 
crete   propositions : 

First:  Whether  Bertha  Queen  was.  or  was  not,  the  wife  of 
William  Queen  at  the  time  of  his  injury. 
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Secondly :  Whether,  in  the  event  that  she  was  his  wife,  she 
was  or  was  not  legally  entitled  to  be  supported  by  him. 

This  is  so  because  if  Bertha  Queen  was  not  the  wife  of  William 
Queen  she  was  certainly  not  legally  entitled  to  be  supported  by  him 
since  no  alimony  had  been  decreed  to  her. 

The  question  as  to  whether  the  plaintiff  was  or  was  not  the 
wife  of  William  Queen  is  a  legal  question,  for  determination  by 
consultation  of  legal  authority  and  by  legal  reasoning. 

The  question  as  to  whether  the  plaintiff,  if  really  the  wife  of 
William  Queen,  was  legally  entitled  to  be  supported  by  him,  is  a 
question  of  fact  to  be  determined  by  an  examination  of  the  facts 
of  the  surrounding  circumstances,  such  examination  to  be  influ- 
enced by  legal  reasoning  and  consultation  of  legal  authority  to 
the  extent  that  the  word  "legally"  modifies  the  word  "entitled". 
If  the  qualification  for  support  was  "entitled"  rather  than  "legally 
entitled"  the  decision  of  the  question  could  be  based  on  a  moral 
ground  only  without  recourse  to  any  modification  that  may 
govern  because   of  the  word   "legally". 

It  is  a  well  established  rule  in  compensation  determinations  that 
all  questions  are  to  be  determined  as  of  the  time  of  injury.  Con- 
firmation of  this  rule  is  borne  out  in  the  wording  of  Section  6  (w) 
of  the  law  above  quoted  by  the  concluding  phrase  "at  the  time  of 
injury."  Consideration  must  therefore  be  given  to  the  legal  status 
and  the  condition  of  facts  that  obtained  at  the  time  of  injury  which 
was  about  3:15  o'clock  P.  M.  on  October  2nd,  1919.  The  action 
of  the  plaintiff  in  prevailing  upon  the  County  Court  of  Denver  to 
set  aside  the  "findings  of  fact  and  conclusions  of  law"  which  it 
had  theretofore  entered  in  the  divorce  case  of  Queen  vs.  Queen 
and  the  action  of  the  defendant  insurance  company  in  prevailing 
upon  the  same  court  to  reinstate  its  original  "findings  of  fact  and 
conclusions  of  law"  can  have  no  bearing,  in  a  direct  way,  on  the 
issues  involved.  These  actions  of  the  Denver  Court  may  have  an 
indirect  bearing  only,  in  so  far  as  they  serve  to  throw  light  on 
and  clarify  some  of  the  conditions  that  prevailed  at  the  time  of 
injury,    or   prior  thereto. 

Was  Bertha  Queen  the  Wife  of  William  Queen  at  the  Time  of  His 

Injury  ? 

William  Queen  and  Bertha  Queen  were  married  in  1901.  They 
separated  in  March,  1903.  On  August  4,  1919,  Bertha  Queen  en- 
tered the  County  Court  of  Denver,  Colorado,  with  an  application 
for  divorce.  The  issue  was  tried  and  on  September  26th,  1919, 
the  court  handed  down  an  interlocutory  decree  providing: 
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"The  plaintiff  shall  at  the  expiration  of  six  months  from  the  date  of 
the  filing  thereof  by  the  Clerk  of  this  Court,  be  entitled  to  a  decree  of 
divorce. ' ' 

The  Colorado  Divorce  Law  says : 

"Providing,  however,  that  the  death  of  either  party  before  the  ex- 
piration of  the  six  months  after  findings  of  fact,  shall  operate  auto- 
matically so  as  to  grant  immediate  and  absolute  divorce  to  the  party  to 
whom  the  divorce  might  have  been  granted  had  the  full  period  of  six 
months   expired. ' ' 

Defendant  argues  that  by  this  provision  of  law,  Bertha  Queen 
was  immediately  and  automatically  divorced  from  William  Queen 
at  the  time  of  his  death.  We  do  not  believe  it  is  material 
whether  this  provision  of  law  operated  to  the  divorce  of  the  par- 
ties at  the  time  of  William  Queen's  death,  or  whether  it  did  not 
so  operate.  The  status  of  Bertha  Queen  as  a  beneficiary  under  the 
Compensation  Act,  is  related  back  to  the  time  of  the  injury  of 
William  Queen.  Her  status  as  a  wife  or  as  a  divorcee  is  related 
back  to  the  time  of  his  death.  These  two  times  are  not  identical. 
William  Queen  was  injured  about  seven  (7)  hours  before  he 
finally  died. 

Section   Twelve    (c)    of   the   Compensation   Law   provides: 
"The  question  as  to  who  constitutes  a  beneficiary,  or  a  major  or  minor 
dependent,   shall   be   determined   as   of  the    date   of  the   happening   of   the 
accident   to   the    employee,   whether    death    shall   immediately    result    there- 
from or  not." 

In  this  case  the  accident  and  the  death  occurred  on  the  same 
calendar  day,  and  the  defendant  has  argued  that  since  the  word 
"date"  appears  in  the  above  quoted  provision  of  law,  it  must  mean 
a  calendar  day  and  that  for  the  purposes  of  decision  in  this  case 
the  two  events,  the  injury  and  the  death,  must  have  the  same  effect 
as  though  they  had  occurred  simultaneously.  We  do  not  believe 
the  defendant's  point  is  well  taken.  It  is  a  well  established  rule  in 
compensation  determination  that  all  matters  defining  the  status  of 
affected  parties  relate  back  to  the  time  of  accident.  In  Section 
6  (w)  of  the  Compensation  Act,  upon  which  the  whole  issue  in  this 
case  is  predicated,  occurs  the  phrase  "or  legally  entitled  to  be 
supported  by  the  deceased  at  the  time  of  the  injury".  We  believe 
that  the  counsel  for  plaintiff  has  developed  this  point  with  clear- 
ness when  he  says  (see  pages  four  and  five,  Plaintiff's  Reply 
Brief)  : 

"Considerable  argument  is  devoted  to  showing  that  in  this  case  'date' 
means  'all  day'.  One  principle  of  construction  with  which  counsel  is 
apparently  not  familiar  or  has  overlooked  is  that  the  construction  of  any 
term  is  governed  to  a  large  extent  by  the  subject  matter  with  reference 
to  which  it  is  used. ' ' 

In  this  case  William  Queen  died  about  10:30  o'clock  P.  M.  Had 
he  lived  two  hours  longer  his  death  would  have  occurred  on  a 
day   and   date   different  from  that   of  the   accident.     It   does   not 
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appear  reasonable  that  the  length  of  his  life  after  injury  whether 
it  was  ten  seconds  or  ten  days,  should  make  any  material  dif- 
ference or  affect  the  claim  of  his  alleged  beneficiary  for  compensa- 
tion. If  he  had  died  within  ten  seconds  after  the  original  injury 
it  would  still  be  true  that  the  status  of  Bertha  Queen  as  a  bene- 
ficiary for  compensation  was  fixed  before  her  status  as  a  wife  or 
divorcee  was  fixed. 

In  the  case:  In  re:  Dargies  Estate,  121  Pac.  (Cal.)  320,  quoted 
by  the  plaintiff  in  his  brief,  the  court  said : 

"It  is  the  final  judgment  that  grants  the  divorce.  The  interlocutory 
judgment  does  not  have  any  effect.  It  merely  declares  the  right:  that 
the  'party'  is  entitled  to  a  divorce,  divorce  to  be  afterwards  adjudged. 
By  the  terms  of  the  Statute  it  is  the  final  judgment  alone  that  grants 
the  divorce,  dissolves  the  marriage,  restores  the  status  of  the  parties  to 
single  persons  and  permits  them  to  marry  again.  The  Statute  does  not 
itself  declare  the  marriage  dissolved  at  the  expiration  of  the  year  from 
the  interlocutory  judgment.  It  merely  suspends  for  one  year  the  power 
of  the  Court  to  dissolve  it  and  in  effect  provides  that  it  become  dis- 
.  solved  only  when  after  the  expiration  of  that  period,  the  Court  by  its 
final  judgment  so  declared.  In  the  meantime  the  parties  remain  in  the 
legal  relationship  of  husband  and  wife. ' ' 

In  the  case  of  London  Guarantee  and  Accident  Company  vs.  In- 
dustrial Accident  Board,  184  Pac.   (Cal.)  864,  the  court  said: 

"The  interlocutory   judgment   is   provisional   or  temporary,   only   by  the 
terms  of  Statute  and  does  not  by  itself  dissolve  the  marriage  relationship." 

In  the  case  London  Guarantee  and  Accident  Company  vs.  Indus- 
trial Accident  Board,  Cal.  184  Pac.  865,  which  case  the  defense  has 
quoted  in  full  and  stressed  to  develop  one  of  its  points  of  conten- 
tion,  the   court    said : 

"Because  until  the  final  judgment  the  marriage  status   continues." 

It  is  clear  to  this  Board  that  the  filing  of  the  interlocutory  decree 
did  not  dissolve  the  bonds  of  matrimony  binding  William  Queen 
and  Bertha  Queen.  In  the  decree  itself  the  court  said  that  Bertha 
Queen  was  entitled  to  a  decree  of  divorce  six  months  after  the 
filing  of  the  findings  of  fact  and  conclusions  of  law. 

In  the  view  of  the  Board,  the  filing  of  the  interlocutory  decree 
did  not  operate  to  grant  a  divorce  to  Bertha  Queen.  The  status  of 
Bertha  Queen  as  a  compensation  beneficiary  was  fixed  at  the  time 
of  injury  to  William  Queen  prior  to  his  death.  It  is  immaterial 
whether  his  death  resulted  in  divorce,  as  far  as  property  rights  are 
concerned,  or  whether  it  did  not  so  result.  Bertha  Queen  was  the 
wife  of  William  Queen  at  the  time  of  his  injury  and  the  Board  so 
finds. 
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AVas  Bertha  Queen  "Legally  Entitled"  to  Be  Supported  by  William 
Queen  at  the  Time  of  His  Injury? 
Webster's  New  International  Dictionary  defines  the   words  "en- 
title" and  "legal"  as  follows: 

"  'Entitle' — To  give   a  right  or   title  to;   to   qualify  for,  with   a  direct 
object  of  the  person,  and  a  remote  object  of  the  thing;   to  furnish  with 
grounds  for  seeking  or  claiming  with  success. ' ' 
"  'Legal'— 

1.  Of  pertaining  to  law;  arising  out  of  or  by  virtue  of  law,  or  in- 
cluded in,  law;  based  upon,  or  governed  by  law. 

2.  In  conformity  with,  or  permitted  by  law;   lawful. 

3.  Enforced,  protected,   given  effect  to,  or  the  like,  in  Courts  of  Law. 

4.  Arising  by  operation  of  law,  as  distinguished  from  that  which  rises 
by  agreement  or  act  of  the  parties." 

Both  plaintiff  and  defendant  have  struggled  with  the  definitions 
of  the  words  "legally  entitled",  particularly  the  word  "entitled" 
and  each  party  has  assigned  to  these  words  the  particular  shade  of 
meaning  that  is  most  applicable  to  his  contention  in  the  case.  It  is 
clear  to  the  Board  that  the  application  of  the  definition,  to  the 
effect  that  Bertha  Queen  "was  furnished  by  law  'with  grounds  for 
seeking  or  claiming  with  success'  provision  for  her  support",  has 
no  greater  weight  than  an  application  of  the  definition  to  the  ef 
feet  that  she  was  "permitted  by  law  to  qualify  for"  such  support. 
The  definitions  of  the  words  "legally"  and  "entitled"  or  of  the 
phrase  "legally  entitled"  is  not  determinative  of  the  issue  in  the 
case. 

Honnold  in  his  masterly  treatise  on  compensation  says : 

"As  a  general  rule,  it  does  not  prevent  the  members  of  a  workman's 
family  from  being  dependent  on  him  for  support  that  at  the  time  of  his 
death  lie  was  unable  or  refused  to  support  them,  or  he  deserted  them, 
especially  where  there  was  a  reasonable  expectation  that  he  would  return ; 
but  there  appears  to  be  exceptions  to  this  rule,  as  where  a  deserted  wife 
has  long  been  separated  from  her  husband,  the  deceased  loorhman,  and 
has  supported  herself  or  secured  support  otherwise  than  from  him,  and 
had  no  reasonable  expectation  that  he  would  soon  return  and  support  her." 

In  support   of  this   doctrine  he  cites   the  following: 

"  'Actual  dependents'  means  dependents  in  fact,  and  do  not  include 
a  wife  whom  the  deceased  employee  had  deserted  at  the  time  of  his  death, 
and  who  for  more  than  six  years  had  supported  herself  without  his  as- 
sistance or  even  knowledge  of  his  whereabouts.  (P.  L.  1911,  P.  139,  Sec. 
2,  Par.  12)  Batista  v.  West  Jersey  &  S.  E.  Co.  (N.  J.)  88  Atl.  954,  fol- 
lowing Miller  v.  Public  Service  E.  Co.  84  X.  J.  Law,  174,  85  Atl.   1030." 

"Where  a  deserted  wife  was  not  living  with  her  husband  at  the  time 
of  his  death,  her  dependency  upon  him  was  a  question  of  fact,  and  where 
the  evidence  showed  that  for  some  time  prior  to  his  death  the  husband 
had  made  no  contribution  to  her  support,  dependency  was  not  established. 
Avery  v.  Pacific  Gas  &  Electric  Co.,  2  Cal.  I.  A.  C.  Dec,  311." 

' '  Where  a  collier  deserted  his  wife  seven  years  before  his  death  by 
accident,  and  in  that  time  had  sent  her  only  9s.  6d.,  she,  living  in  the 
workhouse,  was  not  dependent  upon  him.  Devlin  v.  Pelaw  Main  Collieries 
(1912s)  5  B.  W.  C.  C.  349,  C.  A.  Where  a  workman's  wife  had  lived  apart 
from  him  for  twenty-two  years,  and  he  had  not  supported  her  during  that 
time,  she  was  not  dependent  upon  him.  New  Monckton  Collieries,  Ltd.,  v. 
Keeling  (1911)  4  B.  W.  C.  C.  332,  H.  L.,  and  4  B.  W.  C.  C.  49,  C.  A. 
Where  a  wife,  whose  husband  had  deserted  her   and  did   not   support  her, 
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lived  with  another  man,  and  bore  him  children,  and  then  on  the  death  of 
her  husband,  seven  years  later,  sought  compensation  for  herself  and  her 
two  legitimate  children  they  were  none  of  them  dependents.  Lee  v.  S.  S. 
Bessie   (Owners  of),   (1912)   5  B.  W.  C.  C.  55,  C.  A." 

In  his  argument  and  briefs  counsel  for  plaintiff  has  repeatedly 
asserted  and  stressed  the  fact  that  the  Colorado  Court  has  handed 
down  a  "finding  of  fact  and  conclusion  of  law",  to  the  effect  that 
Bertha  Queen  was  entitled  to  a  divorce.  This  is  true.  Such  de- 
cree had  been  handed  down  prior  to  the  injury  of  William  Queen. 
The  plaintiff,  in  that  action,  now  plaintiff  in  this  case,  had  not 
only  accepted  such  decree  but  had  applied  for  it.  By  her  own 
application  and  with  her  full  consent  she  was  legally  entitled  to  a 
divorce  without  alimony,  at  the  time  William  Queen  was  injured. 
She  could  not  well  have  been  legally  entitled  to  divorce  without 
alimony  and  legally  entitled  to  compensation  at  the  same  time. 
The  two  claims  and  the  conditions  out  of  which  they  arise  are  re- 
pugnant to   each  other. 

Plaintiff  argues  that  Bertha  Queen  did  not  seek  alimony  because 
William  Queen  had  no  property  within  the  jurisdiction  of  the 
Colorado  Court  and  that  she  had  a  right  to  seek  such  alimony  at  a 
proper  time  in  the  future.  This  contention  may  or  may  not  be 
sound.  The  fact  remains  that  her  status  as  a  "beneficiary"  was 
fixed  at  the  time  of  William  Queen's  injury.  Prior  to  that  time 
and  for  nearly  seventeen  years  she  had  made  no  move  to  establish 
her  alleged  rights.  It  is  not  reasonable  to  suppose  that  such 
rights  would  have  been  established  during  the  few  remaining 
months  of  the  period  of  interlocutory  decree.  We  believe  it  will 
have  to  be  accepted  that  her  right  was  no  greater  after  the  injury 
than  it  was  before  and  apparently  it  was  not  worth  while  to  estab- 
lish such  right  or  to  even  seek  to  establish  it  prior  to  the  fixing  of 
her  status  as  a  compensation  beneficiary. 

Personal  testimony  has  been  introduced  in  the  case  through 
depositions   from   the   following : 

Bertha    Queen,    Plaintiff. 

Molly  Robitaille,  sister  of  the  Plaintiff. 

Charles  Queen,  brother  of  the  deceased,  William  Queen. 

Charles  D.  Hill,  life-long  friend  and  acquaintance  of  Bertha  Queen. 

The  testimony  developed  by  these  depositions  is  conflicting.  It 
must;  be  borne  in  mind  that  Bertha  Queen  and  her  sister  Molly 
Robitaille  are  interested  in  establishing  a  claim  for  compensation, 
while  Charles  Queen,  brother  of  the  deceased,  is  admittedly  antag- 
onistic to  any  procedure  that  will  help  establish  such  claim.  Charles 
D.  Hill,  former  sweetheart  of  Bertha  Queen  and  now  evidently  a 
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sufferer  from  syphilis,  appears  to  be  anxious  to  disclose  as  little  as 
possible  of  his  former  relations  with  Bertha  Queen  and  of  the 
cause  of  his  present  physical  condition. 

The  story  that  comes  out  of  these  depositions  is  neither  edifying 
nor  uplifting.  To  put  it  mildly,  a  good  deal  of  loose  life  and  im- 
morality is  disclosed.  William  Queen  may  or  may  not  haAre  been 
a  good  husband  during  the  two  years  that  he  lived  with  Bertha 
Queen.  There  is  no  testimony  to  the  effect  that  he  was  immoral 
but  she  says  that  he  was  cruel  and  failed  to  provide  support.  His 
brother  denies  this.  Nothing  is  developed  as  to  the  kind  of  a  life 
he  led  after  his  separation  from  the  plaintiff,  other  than  her  ad- 
mission that  he  ..earned  sufficient  money  to  contribute  to  her  sup- 
port, which  he  failed  to  do. 

Bertha  Queen,  according  to  the  story  of  Charles  Queen,  brother 
of  the  deceased,  lived  with  Charles  D.  Hill  in  an  illegitimate  ca- 
pacity and  became  a  street  walker  and  prostitute.  Hill  admits  that 
Bertha  Queen  was  a  bar-maid  and  an  employee  in  Red  Light  dance- 
halls.  He  denies  any  knowledge  of  actual  prostitution.  Bertha 
Queen  maintains  her  own  purity  and  says  she  worked  in  hotels, 
restaurants  and  rooming  houses.  Her  own  admissions  upon  cross- 
examination  and  inadvertently  made  are  sufficient  to  leave  the 
conclusion  that  she  was  far  from  the  kind  of  person  a  dutiful  wife 
should  be.  Certainly,  her  deportment  was  not  conducive  to  much 
love  and  respect  on  the  part  of  her  husband.  In  short,  the 
Board  is  convinced  that  as  a  matter  of  fact  Bertha  Queen  did  not, 
during  the  seventeen  years  of  her  separation  from  William  Queen, 
lead  the  kind  of  a  life  that  gave  her  a  moral  claim  to  his  support 
or  to  any  compensation  benefit  that  might  accrue  due  to  his  death. 

We  do  not  believe  the  law  ordinarily  contemplates  that  a  legal 
right  be  good  where  there  is  in  fact  no  moral  right.  Certainly,  the 
law  is  not  developed  on  such  a  theory.  From  this  standpoint  the 
Board  does  not  believe  that  Bertha  Queen  is  entitled  to  compen- 
sation. If  she  has  such  a  right,  it  must  come  from  the  fact  that  the 
phrase  in  the  governing  law  is  "legally  entitled"  rather  than  "en- 
titled". We  do  not  believe  the  word  "legally"  sufficiently 
modifies  the  word  "entitled"  to  give  her  such  a  right. 

Counsel  for  the  defense  has  cited  the  case  of  London  Guarantee 

&   Accident    Company   vs.    Industrial    Accident    Board    (Cal.),    184 

Pac.   865.     Despite  the  contention  of  plaintiff  to  the  contrary  the 

Board  believes  that  this  case  is  almost  identically  parallel  and  very 

persuasive  in  the  present  cause.    In  stating  this  case  the  California 

Court  said : 

"The  injury   occurred   on  November   30,   1918.     Oberg  and   his  wife  at 
that  time  had  not  been  living  together  for  nearly  two  years.     In  Decern- 
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ber,  1917,  Eva  Oberg  began  an  action  for  divorce  against  John  M.  Oberg, 
alleging  in  the  complaint  as  cause  for  divorce  the  willful  failure  of  said 
Oberg  to  provide  her  with  the  common  necessaries  of  life  for  more  than 
a  year  prior  to  the  beginning  of  the  action.  The  complaint  did  not  ask 
alimony  or  other  provision  for  her  support  or  for  an  award  of  property. 
Oberg  was  a  non-resident  of  the  state,  and  summons  was  served  by  pub- 
lication only.  In  that  action,  on  April  16,  1918,  she  obtained  an  interlocu- 
tory judgment  of  divorce,  declaring  that  she  was  entitled  to  a  divorce, 
from  said  John  M.  Oberg  on  the  ground  stated  in  the  complaint.  It  made 
no  provision  whatever  for  any  alimony  or  maintenance  and  no  reserva- 
tion of  any  right  or  power  thereafter  to  award  alimony  or  maintenance 
or  to  entertain  any  application  therefor.  This  judgment  became  final,  in 
the  sense  that  no  appeal  could  be  taken  therefrom,  on  June  16,  1918.  .  .  . 
The  commission  found  that  Eva  Oberg  was  the  wife  of  John  M.  Oberg  at 
the  time  of  his  death,  and  that  he  was  legally  liable  for  her  support.     .     .     . 

"The  Commission  was  of  the  opinion,  that  under  the  circumstances 
above  narrated,  and  notwithstanding  the  entry  of  the  interlocutory  decree 
of  divorce  between  Eva  Oberg  and  her  said  husband,  he  was  legally  liable 
for  her  support  at  the  time  of  his  death.  The  correctness  of  this  conclu- 
sion is  the  question  to  be  considered  in  the  case 

"These  decisions  (same  eases  now  cited  by  plaintiff)  do  not  reach  the 
point  presented  in  the  case  now  in  hand.  This  case  presents  the  question 
whether  section  155  of  the  Code,  declaring  that  the  husband  and  wife 
contract  toward  each  other  obligations  of  mutual  support,  continues  in 
existence  notwithstanding  the  rendition  of  an  interlocutory  judgment  ren- 
dered upon  a  complaint  by  the  wife  which  alleges  a  cause  of  divorce 
against  the  husband  for  willful  neglect  and  does  not  ask  alimony  or  any 
other  provision  for  her  support.  Certain  other  provisions  of  the  Civil 
Code  are  important.  Section  159  (Montana  Sec.  3695  E.  C.)  declares 
that  the  husband  and  wife  'may  agree,  in  writing,  to  an  immediate  sep- 
aration and  may  make  provision  for  the  support  of  either  of  them  and 
of  their  children  during  such  separation.'  Section  175  (Montana  Sec. 
3725  E.  C.)  provides  that  he  is  not  liable  for  her  support  if  she  aban- 
dons him  without  cause,  until  she  offers  to  return,  'nor  is  he  liable  for 
her  support  when  she  is  living  separate  from  him,  by  agreement,  unless 
such  support  is  stipulated  in  the  agreement'.  Here  the  husband  and 
wife  had  been  living  separate  and  apart  for  nearly  two  years  prior  to  his 
death  and  for  about  a  year  prior  to  the  time  when  she  began  the  actiou 
for  divorce.  The  wife  began  the  action  asking  for  a  divorce  and  seeking 
no  relief  whatever  from  him  for  her  support.  This  was,  in  effect,  a 
waiver  by  her,  for  the  purposes  of  the  action,  of  her  right  to  support 
from  him,  at  least  until  such  time  as  she  should  apply  therein  for  some 
order  to  enforce  such  obligation.  To  this  complaint  he  made  no  answer, 
and  suffered  the  interlocutory  judgment  to  be  taken  against  him  by 
default.  This  was  equivalent  to  a  consent  on  his  part  that  she  should 
have  the  divorce  as  prayed  for  upon  the  allegations  of  her  complaint.  It 
is  said  that  a  'judgment  is  a  contract,  in  the  highest  sense  of  the  term'. 
Wallace  v.  Eldredge,  27  Cal.  499.  This  is  well  settled  in  this  state. 
Stuart  v.  Lander,  16  Cal.  372,  76  Am.  Dec.  538;  Bean  v.  Loryea,  81  Cal. 
153,  22  Pac.  513;  Dore  v.  Thornburgh,  90  Cal.  66,  27  Pac.  30,"  25  Am.  St. 
Eep.  100;  Weaver  v.  San  Erancisco,  146  Cal.  732,  81  Pac.  119.  An  inter- 
locutory judgment  of  divorce  is  therefore,  so  far  as  it  determines  the 
rights  of  the  parties,  a  contract  between  them.  It  is  temporary  and 
provisional  in  its  nature,  it  is  true,  but  it  settles  the  rights  of  the  parties 
for  the  time  being,  and  until  some  action,  proceeding,  or  motion  is  begun 
to  change  the  status,  and  some  order  is  made  thereon  which  has  that 
effect,  or  until  they  become  reconciled  and  resume  marital  relations,  in 
which  event  their  mutual  obligations  are,  for  the  time  being  at  least, 
restored.  Olson  v.  Superior  Court,  175  Cal.  250,  165  Pac.  706,  1  A.  L.  E. 
1589.  The  following  passage  from  Brown  v.  Brown,  supra,  although  it 
refers  to  a  final  judgment,  is  applicable  also  to  an  interlocutory  judgment 
so  far  as  it  declares  the  same  to  be  a  contract : 
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' '  '  Where  a  defendant  is  served  with  a  summons  and  complaint  stating 
the  facts  upon  which  he  is  required  to  act,  and  he  makes  default,  he 
is  presumed  to  admit  all  the  facts  which  are  well  pleaded  in  the  com- 
plaint. The  judgment  which  follows  upon  this  sort  of  admission  is, 
in  contemplation  of  law,  a  complete  adjudication  of  all  the  rights 
of  the  parties  embraced  in  the  prayer  for  relief  and  arising  from  the 
facts  stated  in  the  complaint,  including  the  facts  in  his  favor  as  well 
as  those  against  him.  The  defendant  here  is  presumed  to  have  ac- 
ceded to  the  proposition  embraced  in  the  complaint,  and  to  have  con- 
sented that  plaintiff  should  obtain  the  relief  therein  prayed  for,  upon 
the  conditions  and  facts  set  forth  in  the  complaint.  The  proceeding 
is  equivalent  to  a  statement  by  Brown  to  plaintiff  that  he  did  not 
object  to  a  divorce  for  the  cause  alleged,  based  upon  the  theory  that 
there  was  no  community  property  existing  at  the  time  the  action  was 
begun.  When  judgment  is  rendered  upon  such  a  complaint  and  de- 
fault, it  becomes,  in  effect,  a  contract  between  the  parties  that  the 
judgment  shall  be  final  with  respect  to  everything  properly  embraced 
within  the  allegations  of  the  complaint  and  in  the  prayer  for  relief.' 
"So  in  the  present  case  the  interlocutory  judgment,  although  not  final, 
was  conclusive  between  the  parties  for  the  purposes  of  that  action  during 
the  period  elapsing  before  the  final  judgment  should  be  entered,  unless  by 

some  proceeding  or  agreement  it  became  in  some  manner  modified 

It  is  true  it  had  no  effect  on  the  operation  of  the  statutes  which  declare 
her  rights  in  the  property  of  which  he  dies  possessed,  nor  upon  the  statutes 
declaring  the  status  of  the  property,  acquired  by  him  during  the  marriage, 
because,  until  the  final  judgment  the  marriage  status  continues.  But  the 
personal  obligations  between  them  remain  in  abeyance  until  changed  by 
some  subsequent  action  or  agreement  which  is  binding  upon  the  husband. 
They  are,  by  virtue  of  the  interlocutory  judgment,  living  separate  by  agree- 
ment, and  if  that  judgment  makes  no  provision  for  her  support  by  him, 
they  are  living  separate  by  an  agreement  which  does  not  provide  for  her 
support,  and  under  Section  175  he  is  not,  during  that  interval,  personally 
liable  for  her  support.  The  judgment  has  the  effect  of  a  contract 
for  that  purpose.  Until  that  contract  is  in  some  manner  changed, 
either  in*  the  action  or  in  some  independent  proceeding,  or  by  a 
reconciliation,  her  right  to  support  is  suspended.  In  the  present  case 
no  change  was  made  in  their  status  up  to  the  time  of  his  death. 
They  were  living  apart  under  this  contract  evidenced  by  this  judg- 
ment. He  was  not  at  that  time  legally  liable  for  her  support,  and, 
therefore,  she  does  not  come  within  the  aforesaid  provisions  of  the  Work- 
men's Compensation  Act.     It  follows  that  the  award  cannot  be  sustained. 

The  award  is  annulled  and  the  cause  remanded  for  further 

proceedings. ' ' 

In  the  case  of  Perry  et  al.  vs.  Industrial  Accident  Commission 
and  others  (Cal.),  169  Pac,  page  353,  the  issue  was  embodied  in 
a  proceeding,  wherein  it  appeared  that  the  employee's  wife  was 
living  separate  from  him,  and  had  neither  received  nor  sought  any 
support  from  him  for  years  and  was  suing  him  for  a  divorce  with- 
out claiming  alimony.  A  finding  of  the  Industrial  Accident  Com- 
mission that  she  was  not  in  fact  dependent  on  him  was  supported 
by  the  evidence,  the  Commission  decreed  the  compensation  to  her 
minor  children.  The  petitioner  entered  prayer  for  tne  overthrow 
of  this  decree,  which  prayer  was  denied.  The  court  upheld  the 
commission  and  in  handing  down  a  decision  said : 

"One  Clarence  H.  Perry  was  killed  on  November  10,  1916,  under  such 
circumstances  as  to  entitle  his  dependents  to  a  death  benefit  from  his 
employer  under  the  terms  of  the  Workmen 's  Compensation,  Insurance  and 
Safety  Act 
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"The  commission,  while  finding  that  Gertrude  E.  Perry  was  the  lawful 
wife  of  the  deceased,  further  found  that  in  November,  1913,  he  'sep- 
arated from'  her,  and  thereafter  did  not  contribute  to  her  support,  that 
she  had  instituted  proceedings  for  divorce,  with  the  result  that  in  October, 
1916,  an  interlocutory  decree  in  divorce  was  granted  her,  without  any 
award  of  alimony,  and  'that  it  is  in  accordance  with  the  respective  needs 
of  the  dependents  of  said  deceased  employee,  and  is  just  and  equitable, 
that  the  entire  death  benefit  be  apportioned  and  paid  to  the'  two  minor 
children. 

' '  The  material  facts,  as  shown  by  the  record,  may  be  briefly  stated. 
Deceased  had  been  married  to  Gertrude  E.  Perry  some  three  years,  when, 
in  November,  1913,  he  left  her.  There  is  no  issue  of  said  marriage.  He 
never  thereafter  contributed  to  her  support,  and  she  has  ever  since  been 
entirely  dependent  on  her  parents  for  support.  On  December  4,  1913, 
deceased  commenced  to  live  with  another  woman  as  his  wife,  and  so 
continued  to  the  time  of  his  death.  The  two  minor  children,  both  girls, 
are   the  issue   of   this   union,   one   being  between   two    and   three   years   of 

age,  and  the  other  less  than  a  year In  the  year  1916  the 

wife  commenced  her  action  for  a  divorce  on  the  ground  of  desertion,  not 

asking  for   any   alimony She  obtained  an   interlocutory 

decree  in  October,  1916,  a  few  weeks  before  her  husband's  death.  She 
was  at  first  disposed  to  relinquish  in  favor  of  these  children  all  claim 
to  any  part  of  the  award  that  might  be  made  by  the  commission  on  ac- 
count of  the  death  of  her  husband,  and  signed  a  written  waiver  and  re- 
linquishment in  their  favor.  Acting  on  such  waiver,  the  commission  in  the 
first  instance  awarded  the  whole  sum  to  the  minors.  She  subsequently 
changed  her  mind  in  this  regard,  and,  a  rehearing  having  been  granted  by 
the  commission,  she  pressed  her  claim  for  a  portion  of  the  death  benefit 
before  that  body,  with  the  result  already  stated.  Her  claim  being  dis- 
allowed, she  seeks  relief  here In  the  case  at  bar  we  are  of 

the  opinion  that,  in  view  of  the  facts  shown  by  the  record,  it  cannot  fairly 
be  held  that  there  is  not  sufficient  support  for  the  conclusion  of  the  com- 
mission. 

' '  Our  view  on  this  point  renders  unnecessary  discussion  on  any  other 
point. 

' '  The  award  of  the  commission  is  affirmed. ' ' 

The  above  quoted  case  is  not  identically  parallel  to  the  cause  now 
at  issue  but  the  feeling  of  the  California  Court  on  the  point  we 
seek  to  settle  is  very  definitely  shown. 

Before  the  English  courts,  the  case  New  Monckton  Collieries,  Ltd., 
vs.  Keeling,  the  House  of  Lords  laid  down  a  rule  that  seems  to  have 
been  consistently  followed  by  many  other  courts. 

On  page  322,  volume  four,  Lutterworth's  Workmen's  Compensa- 
tion Cases,  the  facts  upon  which  the  decision  was  predicated  are 
given   as  follows: 

"Alice  Keeling  was  married  to  her  husband  in  1881.  Seven  years  later 
she  left  him  on  account  of  his  cruelty  and  took  her  children  away  with  her. 
Subsequently  she  got  work  which  enabled  her  to  support  herself.  There 
was  never  any  agreement  for  separation  and  she  had  not  made  any  ap- 
plication for  maintenance  against  her  husband  during  his  life  time.  The 
husband  was  killed  by  accident  twenty-two  years  after  the  separation, 
and  she  claimed  compensation. 

"The  County  Court  Judge  held  that  she  had  not  abandoned  her  right 
and  awarded  compensation   on   the   footing   of  partial   dependency. 

"The  Court  of  Appeals  affirmed  the  decision  of  the  County  Court 
Judge  on  the  ground  that,  as  she  might  at  any  time  have  made  a  claim 
for  maintenance,  she  was  placed  in  a  worse  position  by  her  husband's 
death   and   was   therefore  entitled   to   compensation. 
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"Held  allowing  the  appeal  by  the  employers  that  there  was  con- 
clusive evidence  here  that  the  applicant  was  in  fact  not  dependent  at  all 
upon  the  earnings  of  her  husband  at  the  time  of  his  death;  the  mere 
fact  that  a  man  in  ordinary  circumstance  is  liable  to  support  his  wife  in 
law  is  not  of  itself  sufficient  evidence  to  support  a  claim  for  compensa- 
tion by  his  widow.  The  obligation  or  liability  to  support  is  not  the  same 
as   actual  support. ' ' 

In  an  exhaustive  and  very  ably  written  decision  the  court  laid 

down  this  rule : 

"The  money  coming  to  a  widow  under  the  act  is  not  a  present  in  con- 
sideration of  her  status;  it  is  a  payment  by  a  third  person  to  compensate 
her,  as  a  dependent,  for  her  pecuniary  loss  by  her  husband's  death,  and 
where  her  husband's  death  does  not  in  the  circumstance  of  the  particular 
case,  involve  any  real  detriment  to  her  pecuniary  position,  there  is  no  rule 
of  law  to  prevent  the  arbitrator  from  finding  that,  though  married  to  the 
deceased,  the  applicant  was  not  in  fact  dependent  on  him." 

A  large  number  of  cases  in  which  this  rule  has  been  followed  by 
our  own  courts  are  cited  in  the  brief  of  defendant's  counsel. 
Although  most  of  these  eases  are  entirely  pertinent,  it  is  perhaps 
not  necessary  to  review  them  all  in  this  decision.  Suffice  it  to  say 
that  the  rule  seems  to  have  a  general  application. 

Findings  and  Conclusions 

In  harmony  with  the  facts  that  have  been  pointed  out,  the  au- 
thorities that  have  been  quoted  and  the  deliberate  judgment  of  the 
Board,  it  finds  that  Bertha  Queen,  plaintiff,  was  the  legal  wife  of 
William  Queen  at  the  time  of  his  injury,  from  which  time  the 
status  of  any  beneficiary,  as  such,  must  date. 

The  Board  further  finds  as  a  conclusion  of  law  as  well  as  a 
matter  of  fact  that  Bertha  Queen,  wife  of  the  decedent,  was  not 
legally  entitled  to  his  support  at  the  time  of  his  injury.  She  is 
not,  therefore,  a  proper  beneficiary  and  is  not  entitled  to  compen- 
sation. 

Her  claim  for  compensation  is,  therefore,  denied  and  dismissed. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  twenty-seventh  day  of  February, 
A.  D.  1922. 
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HUGH   WILSON,    Claimant,  vs.   ANACONDA    COPPER   MINING 
COMPANY,  Employer. 

CLAIM   557-A-5. 
Claimant  Must  Eeport  for  Physical  Examination. 

HELD,  that  a  claimant  drawing  compensation  for  disability  must  submit  to 
reasonable  medical  and  surgical  examination  for  the  purpose  of  determining  the 
amount  of  such  disability  upon  proper  request  of  the  employer,  the  insurer  or 
the  Board. 

On  January  7,  1920,  Hugh  Wilson,  while  in  the  employ  of  the 
Anaconda  Copper  Mining  Company,  was  severely  crushed  between 
an  ore  chute  and  car.  The  accident  resulted  in  a  fracture  of  the 
left  ischicum  and  pubis  bones  and  an  impact  fracture  of  the  great 
trochanter,  left  femur.  The  employing  company  accepted  the 
claim  and  made  payment  thereon  for  11  weeks  up  to  April  7,  1920. 
The  employee  then  reported  for  work,  compensation  payment 
was  suspended  and  the  case  closed.  He  worked  for  eight  or  nine 
days  and  went  out  on  strike. 

On  January  10,  1921,  he  made  application  to  have  his  case  re- 
opened and  additional  compensation  awarded  on  the  ground  that 
he  was  then  in  the  hospital  undergoing  operative  treatment  necessi- 
tated by  his  old  injury.  The  employing  company  reopened  the  case 
without  protest  and  continued  current  payments  to  February  14, 
1922,  when  they  negotiated  a  final  settlement  for  $387.50  in  a  lump 
sum,  when  the  employee  again  returned  to  work. 

On  April  17,  1922,  he  submitted  a  second  petition  for  reopening 
of  his  case  on  the  grounds  of  permanent  partial  disability  and 
asked  for  a  lump  sum  settlement.  The  employing  company  pro- 
tested such  settlement,  stating  their  willingness  to  pay  compensa- 
tion during  any  continuance  of  disability  if  the  claimant  would  re- 
port regularly  during  such  disability  for  proper  medical  and  sur- 
gical examination.  This,  the  claimant  refused  to  do  and  the  Board 
denied  his  petition  for  second  reopening  of  the  case  on  the  ground 
that  a  compensation  claimant  must  be  willing  to  submit  to  medical 
examination  for  determination  of  the  amount  of  his  disability  be- 
fore he  can  legally  claim  compensation  therefor. 

Helena,  Montana,  April  23,  1922. 
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0.   D.   HUBBARD,   Claimant,  vs.  BUTTE   &   SUPERIOR  MINING 
COMPANY,  Employer. 

CLAIM   351-A-7 
Compensation  Claimant  Convicted  of  Holdup. 

HELD,  that  when  a  compensation  claimant  who  is  receiving  regular  payments 
is  arrested,  convicted  and  sentenced  for  attempted  holdup,  he  cannot  be  classified 
as  a  disability  after  the  date  of  his  holdup  operation,  and  that  liability  for  fur- 
ther  compensation  payment  to  him  ceases  beyond  such   date. 

0.  D.  Hubbard,  an  employee  of  the  Butte  &  Superior  Mining 
Company,  suffered  a  compound  fracture  of  the  left  thumb  on 
March  29th,  1922.  The  employing  company,  operating  under  Plan 
One  of  the  act,  accepted  his  claim  and  paid  compensation  up  to 
May  8th,  1922.  On  this  date,  the  claimant,  although  not  fully 
recovered  from  his  past  injury,  attempted  a  holdup  in  the  City  of 
Butte,  was  arrested,  plead  guilty  and  sentenced  to  a  term  in  the 
Montana  State  Prison. 

The  Board  held  that  the  claimant  was  entitled  to  no  additional 
compensation  payment  beyond  the  date  of  the  attempted  holdup, 
on  the  ground  that  a  man  who  is  able  to  engage  in  the  holdup 
business  cannot  be  classified  as  a  disability  and  upon  the  further 
ground  that  a  convicted  criminal  who  is  supported  at  state  expense 
is  not  entitled  to  compensation  payment,  which  is  a  relief  pro- 
vided for  those  who   are   dependent. 

Helena,  Montana,  May  29,  1922. 


CHARLES  OVEREND,  Claimant,  vs.  REPUBLIC  COAL  MINING 
COMPANY,  Employer. 

CLAIM   451-A-o. 
Compensation  Advanced  Without  Approval. 

HELD,  that  where  excess  payments  are  made  to  an  employee  by  an  employer, 
which  payments  are  not  approved  by  the  Board  as  regular  compensation  pay- 
ments, it  becomes  a  question  of  fact  to  be  determined  by  evidence  whether  such 
payments  are  advances  on  compensation  or  whether  they  are  gratuities  not  to  be 
credited  to  compensation  payment. 

Charles  Overend,  a  miner  in  the  employ  of  the  Roundup  Coal 
Mining  Company,  was  run  over  by  a  loaded  coal  car  on  November 
20,  1919,  and  received  a  crushed  leg.  The  injury  was  severe  and 
the  employee  continued  as  a  temporary  total  disability  up  to  and 
beyond  June  9,  1922.  From  the  date  of  injury  to  June  9,  1922,  the 
employing  company  made  regular  compensation  payments  of 
$12.50  per  week,  in  an  amount  of  $1,637.50.  During  a  portion  of 
this  period  they  also  made  extra  payments  to  the  claimant  suffi- 
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cient  to  bring  his  remuneration  up  to  the  amount  he  would  have 
received  in  wages  had  he  continued  at  work.  Regular  compensa- 
tion receipts  were  taken  for  the  excess  payments  but  the  receipts 
did  not  specify  the  purpose  of  the  payments,  except  to  designate 
them  as  "extra  compensation"  or  "compensation  in  advance". 

After  June  9,  1920,  although  the  claimant  was  still  suffering  dis- 
ability, the  employing  company  refused  to  make  further  current 
compensation  payment  on  the  ground  that  they  had  already  ad- 
vanced $1,484.30  in  addition  to  the  regular  compensation  pay- 
ments made  prior  to  such  date. 

The  claimant,  on  the  other  hand,  maintained  that  the  advances 
made  by  the  company  were  gratuities  because  of  past  good  service 
and  that  they  were  not  to  be  considered  as  advances  of  compensa- 
tion fixed  by  law.  He  testified  that  he  had  not  agreed  at  any  time 
to  any  excess  payment  of  compensation  and  that  such  payments 
were  made  without  request  or  demand  upon  the  company. 

The  Board  sought  to  bring  the  matter  on  to  a  formal  hearing  on 
the  ground  that  it  was  necessary  to  determine  by  testimony 
whether  the  excess  payments  were  made  as  gratuities  or  whether  they 
were  in  fact  advances  of  compensation.  Although  receipts  for  such 
payments  were  filed  with  the  Board,  these  receipts  had  neither 
been  approved  nor  disproA^ed. 

The  claimant  failed  to  prosecute  his  case  to  a  hearing  and  it  was 
closed  by  default  after  the  Board  had  ruled  on  the  question  as 
shown   above. 

Helena,  Montana,  August  10,   1922. 


STOJAN  BABICH,  Plaintiff,  vs.  BUTTE  AND  SUPERIOR  MIN- 
ING  COMPANY,   a   Corporation,   Defendant. 
CLAIM   818-A-5. 
Order  on  Petition  for  Dismissal  of  Case. 

HELD,  that  a  claimant  who  has  filed  a  petition  and  entered  a  prayer  for  a 
hearing  before  the  Industrial  Accident  Board  to  determine  whether  his  case  shall 
be  reopened  for  the  payment  of  additional  compensation  has  the  right  to  volun- 
tarily withdraw  such  petition  and  to  a  dismissal  of  the  action  without  prejudice. 

Stojan  Babich  was  injured  on  March  23,  1920,  while  in  the  em- 
ploy of  the  Butte  &  Superior  Mining  Company,  a  corporation,  oper- 
ating at  Butte,  Montana.  Said  injury,  according  to  the  report  of 
the  attending  physician,  consisted  of  a  cut  in  the  left  thigh  and  a 
rupture  of  the  sartorius  muscle.  The  Butte  &  Superior  Mining 
Company  is  regularly  enrolled  under  protection  of  Plan  One  of 
the    Compensation    Act,    and    accepted    the    employee's    claim    for 
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compensation,  making  payment  thereon  from  April  7,  1920,  to 
May  24,  1920,  at  the  rate  of  $12.50  per  week  in  an  aggregate  amount 
of  $85.71.  The  employing  company  thereupon  filed  with  the 
Board  a  final  compensation  settlement  receipt  duly  signed  and 
verified  by  Stojan  Babich.  The  attending  physician,  Doctor  D. 
Campbell,  reported  to  the  Board  that  Babich  was  able  to  return  to 
work  on  May  24th,  whereupon  the  Board  approved  the  final  set- 
tlement and  closed  the  case. 

On  March  1,  1922,  Stojan  Babich,  through  his  attorneys,  Nolan, 
Donovan  &  Pease,  filed  with  the  Board  a  petition  for  reopening 
of  his  case  and  a  prayer  for  added  compensation,  alleging  that  the 
disability  from  his  injury  had  become  aggravated  making  necessary 
an  operation  which  was  performed  on  January  3,  1922,  and  that 
results  following  such  injury  rendered  the  compensation  thereto- 
fore received  inadequate.  The  petition  for  reopening  of  the  case 
was  protested  by  the  Butte  &  Superior  Mining  Company  through 
their  attorneys,  Kremer,  Sanders  &  Kremer,  on  March  8,  1922. 
The  employing  company  alleged,  first,  that  the  period  of  disability 
resulting  from  the  accident  was  from  March  23,  1920,  to  May  24, 
1920,  and  that  it  ceased  on  the  latter  date.  Secondly,  denied  that 
the  disability  resulting  from  said  injury  had  continued  or  become 
aggravated  and  further  denied  that  the  operation  performed  on 
January  23,  1922,  was  necessary  for  the  relief  of  any  injury  sus- 
tained by  said  claimant  in  the  accident  aforesaid.  Thirdly,  denied 
that  the  claimant  is  entitled  to  any  further  compensation  or  adjust- 
ment thereof. 

Proceeding  under  the  authority  of  Section  16  (m)  of  the  Com- 
pensation Act,  which  provides,  "If  aggravation,  diminution  or  ter- 
mination of  disability  takes  place,  or  be  discovered,  after  the  rate 
of  compensation  shall  have  been  established,  or  compensation  termi- 
nated in  any  case,  where  the  maximum  payments  for  disabilities,  as 
provided  in  this  act,  have  not  been  reached,  such  changes  may  be 
adjusted  for  future  application  of  compensation  in  accordance 
with  the  provisions  hereof,"  the  Board  gave  notice  of  a  hearing 
for  the  purpose  of  making  determination  of  the  facts  in  the  case. 
A  time  for  such  hearing  was  set  on  April  4,  1922,  but  prior  to  that 
date  attorneys  for  plaintiff  requested  a  temporary  vacation  of  the 
setting  and  advised  that  they  would  be  prepared  to  appear  at  some 
later  date.  The  Board  complied  with  the  wishes  of  the  attorneys 
and  advised  counsel  on  both  sides  to  agree  upon  a  date  which 
would  be  convenient  to  all  concerned. 

On  July  26th,  attorneys  for  the  plaintiff  filed  a  motion  that 
the  petition  of  the  plaintiff  for  reopening  of  his  case  be  dismissed 


402  BOARD  DECISIONS 

without  prejudice.  Under  date  of  July  28th,  the  attorneys  for  de- 
fendant filed  an  objection  to  the  motion  of  the  plaintiff  and  re- 
quested the  Board  to  name  a  day  for  a  hearing  on  said  motion. 

Question  at  Issue 

The  issue  is  therefore  joined  as  to  whether  the  Board  shall  sus- 
tain or  deny  plaintiff's  motion  for  dismissal  of  his  claim  without 
prejudice. 

Attorneys  for  the  plaintiff  did  not  make  personal  appearance  at 
the  hearing,  which  was  held  on  September  2nd,  but  under  date  of 
July  25th  they  addressed  a  letter  to  the  Board  and  argued  their 
contention  as  follows : 

"It  is  apparent  that  the  pendency  of  an  action  by  Babich  in  the  local 
district  court  has  been  suggested  to  the  Board.  For  this  reason  we  wish 
to  give  you  a  brief  outline  of  the  course  which  this  controversy  has  taken, 
in  order  that  you  may  appreciate  fully  the  motives  which  actuate  us  and 
those  which  actuate  the  Butte  &  Superior  Company,  with  respect  to  the 
pending   motion. 

"After  this  claim  was  filed  by  us  for  Babich,  the  employer  filed  its 
protest,  which  was  served  on  us  March  8th.  By  this  protest  it  denies  our 
right  to  any  compensation,  and  seeks  to  defeat  our  claim  in  toto.  After 
a  full  discussion  of  the  case  with  our  client  we  came  to  the  conclusion 
that  we  could  establish  a  liability  on  contract  against  the  Butte  &  Su- 
perior Company  which,  if  successful,  would  be  more  advantageous  to 
Babich  than  would  an  award  of  compensation.  We  therefore  brought  suit 
in  the  district  court,  intending  to  dismiss  the  claim  for  compensation  as 
soon  as  it  might  appear  that  the  defendant  would  seek  to  take  advantage 
of  its  pendency  to  defeat  the  district  court  action.  The  defendant  com- 
pany has  done  this,  rather  belatedly,  since  their  first  answer  in  the  case 
did  not  take  such  position;  and  as  soon  as  they  did  so  (about  the  18th 
of  this  month)  we  promptly  moved  to  dismiss  the  claim  pending  before 
your  Board.  The  two  proceedings  are  probably  inconsistent  with  each 
other  to  the  extent  that  we  cannot  properly  be  successful  in  both ;  but  we 
are  entitled,  if  we  can  establish  the  facts,  to  recover  from  the  Butte  & 
Superior  in  one  or  the  other.  We  therefore  have  chosen  to  prosecute  the 
district  court  action  at  this  time  and  to  dismiss  the  proceeding  before 
your  Board. 

"Coming,  therefore,  to  the  merits  of  our  request  to  have  the  present 
motion  granted,  the  situation  is  this: 

"Assuming  that  the  Butte  &  Superior  Company  will  object  to  the  dis- 
missal of  this  claim,  we  wish  to  point  out  that  (1)  it  has  no  right  to 
object,  since  the  dismissal  will  relieve  it  of  the  probability,  or  possibility, 
of  being  compelled  to  pay  the  compensation  claimed;  (2)  it  has  no  equit- 
able or  moral  right  to  object  because  its  only  motive  for  holding  this 
claim  as  a  pending  proceeding  before  your  Board  is  to  defeat  Babich 
in  his  lawsuit,  while  in  the  same  breath  it  declares  to  you  that  his  com- 
pensation claim  is  without  merit.  We  think  that  this  much  must  be 
clear,  whether  to  lawyer  or  layman. 

' '  The  claimant,  on  the  other  hand,  stands  in  a  perfectly  consistent  and 
logical  position.  He  admits  that  his  claim  before  your  Board  should  be 
dismissed  before  he  can  prosecute  his  suit  to  trial.  The  district  court  has 
held  that  the  contract  of  employment  which  he  pleads  does  not  conflict 
with  the  Workmen's  Compensation  Law,  and  that,  of  course,  is  the  law 
till  the  supreme  court  says  otherwise.  He  wishes  to  prosecute  his  action, 
and  to  waive  any  rights  which  he  sought  before  your  Board;  he  will  not 
renew  his  claim  for  increased  compensation  unless  the  state  courts  ulti- 
mately hold  that  he  must  take  that  course. 
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' '  The  question  before  your  Board,  therefore,  is  this :  Will  the  Indus- 
trial Accident  Board  refuse  to  permit  a  claimant  for  compensation  to  dis- 
miss his  claim,  in  order  that  the  employer  may  obtain  a  technical  and 
inequitable  advantage  in  the  district  court?  Section  2964  of  the  Work- 
men's Compensation  Law  directs  that  the  Act  be  liberally  construed,  which 
has  been  emphasized  by  the  supreme  court : 

City  of  Butte  v.  Industrial  Ace.  Board,   156  Pac.  130. 

We  submit  that  it  would  be  neither  a  liberal  nor  a  rational  construction 
of  the  law  to  deny  this  motion  to  dismiss.  If  such  a  ruling  should  be 
made,  its  result  will  be  to  deny  a  man  with  a  crushed  leg  his  right  to  sue 
on  a  contract  which  the  district  court  has  held  he  has  a  right  to  enforce.  At 
the  least,  it  places  him  in  hazard  of  an  adverse  ruling,  and  bends  the 
Workmen's  Compensation  Act  unjustly  to  the  advantage  of  the  master 
and  against  the  servant." 

Attorneys  for  the  defendant  in  argument  at  the  hearing  maintain 
that  the  sustaining  of  the  plaintiff's  motion  to  dismiss  will  in  effect 
defeat  the  purpose  of  the  Compensation  Law,  since  it  will  open 
the  door  for  the  plaintiff  to  enter  court  on  a  matter  that  is  prop- 
erly wholly  within  the  jurisdiction  of  the  Industrial  Accident 
Board.  Neither  side  to  the  controversy  has  cited  statutory  law  or 
court  decision  in  support  of  its  contention.  The  state's  Attorney 
General  has  handed  down  an  opinion  which  holds  that  the  Board 
has  legal  right  to  either  sustain  or  deny  the  motion.  The  case  is 
apparently  without  precedent  and  the  course  of  action  adopted 
must  be  dictated  by  the  best  judgment  of  the  Board,  which  is  left 
without  the  guiding  influence  of  decisions  or  orders  from  other 
jurisdictions. 

Legal   Points   Involved 

It  appears  from  the  pleadings  submitted  to  the  Board  and  from 
the  argument  of  counsel  that  the  plaintiff  after  filing  a  petition  for 
reopening  of  his  compensation  case  determined  that  he  could  bet- 
ter protect  his  rights  through  action  in  the  District  Court  and  that 
he  initiated  some  kind  of  an  action  for  such  purpose.  It  evidently 
appeared  to  the  plaintiff  that  the  pendency  of  his  claim  before  the 
Accident  Board  might  defeat  or  prejudice  his  case  in  the  District 
Court  and  he  thereupon  entered  motion  for  dismissal  of  the  peti- 
tion that  he  had  filed  before  the  Board.  The  Board  has  not  seen 
the  pleadings  upon  which  the  plaintiff  entered  the  District  Court 
and,  therefore,  has  no  specific  knowledge  as  to  the  kind  of  action 
he  brings. 

In  rendering  decision  upon  the  motion  to  dismiss,  it  seems  that 
the  Board  must  be  guided  by  several  broad  general  principles  which 
may  be  enumerated  as  follows: 

1.  Every  person  is  entitled  to  a  day  in  court.  The  plaintiff  is, 
therefore,  entitled  to  present  his  case  in  some  tribunal,  whether  it 
be  the  Accident  Board  or  a  court. 

2.  No  person  is  properly  entitled  to  present  or  press  identical 
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claim  in  two  courts  or  tribunals.  The  plaintiff  cannot,  therefore, 
properly  maintain  the  same  kind  of  an  action  before  the  Accident 
Board  and  before  the  District  Court. 

3.  All  actions  for  the  determination  of  compensation  matters 
must  be  brought  and  maintained  before  the  Accident  Board,  sub- 
ject to  review  by  the  courts.  The  Montana  Supreme  Court  has  so 
held  upon  this  question.  The  Board  has  ample  power  to  do  and 
perform  all  things  in  the*  settlement  of  compensation  cases,  which 
power  is  especially  conferred  by  Section  18  (c)  of  the  Compensa- 
tion Act,  reading   as  follows : 

"The  Board  is  hereby  vested  with  full  power,  authority  and  jurisdic- 
tion to  do  and  perform  any  and  all  things  whether  herein  specifically 
designated  or  in  addition  thereto,  which  are  necessary  or  convenient  in 
the  exercise  of  any  power,  authority  or  jurisdiction  conferred  upon  it 
under  this  Act. ' ' 

The  plaintiff  cannot,  therefore,  maintain  an  action  in  the  District 
Court  if  such  action  is  in  reality  a  suit  for  additional  compensation 
payment. 

4.  The  Board  cannot  decide  the  question  of  jurisdiction  of  a 
District  Court,  therefore  it  cannot  say  whether  the  action  that  this 
plaintiff  brings  in  the  court  can  properly  be  maintained  there.  The 
Board  must  depend  upon  the  court  to  pass  upon  the  question  of  its 
own  jurisdiction. 

5.  No  person  can  consistently  claim  relief  under  two  separate 
actions  at  the  same  time,  when  such  causes  of  action  grow  out  of 
the  same  circumstances.  The  plaintiff  cannot,  therefore,  press  his 
claim  before  the  Accident  Board  and  at  the  same  time  seek  relief 
through  the  District  Court. 

6.  Every  person  has  a  right  to  elect  the  kind  of  action  he  will 
bring  and  the  tribunal  before  which  it  will  be  tried,  providing  only 
that  he  selects  a  tribunal  having  jurisdiction.  The  plaintiff  in  this 
case  has  elected  to  prosecute  a  case  in  the  District  Court.  The  na- 
ture of  his  case  is  unknown  to  the  Board  except  that  an  intimation 
is  conveyed  by  attorneys  for  the  plaintiff  that  the  same  grows  out 
of  a  contract  which  has  no  relation  to  the  matter  of  compensation. 

7.  No  person  can  be  made  to  press  or  prosecute  a  claim  against 
his  own  will.  The  plaintiff,  therefore,  has  the  right  to  voluntarily 
dismiss  the  action  which  he  has  initiated. 

Findings 

Section  20  (a)  of  the  Compensation  Act  provides: 

"All  proceedings  to  determine  disputes  or  controversies  arising  under 
this  Act  shall  be  instituted  before  the  Board  and  not  elsewhere  and  heard 
and  determined  by  them  except  as  otherwise  in  this  Act  provided,  and  the 
Board  is  hereby  vested  with  full  power,  authority  and  jurisdiction  to  try 
and  finally  determine  all  such  matters,  subject  only  to  review  in  the  mat- 
ter and  within  the  time  in  this  Act  provided." 
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In  view  of  this  provision  of  law  and  of  the  principles  above 
enumerated,   the  Board   finds: 

I. 

That  the  plaintiff  has  a  right  to  dismiss  his  petition  for  a  reopen- 
ing of  his  case  and  it,  therefore,  sustains  his  motion  for  dismissal. 

II. 

That  the  Board  has  no  right  to  attempt  to  usurp  the  jurisdiction 
of  the  court  and  that  it  must,  therefore,  leave  to  the  District 
Court  the  determination  as  to  whether  the  case  at  issue  is  a  com- 
pensation matter  that  should  properly  come  before  the  Board  or 
whether  it  is  rather  a  suit  for  breach  of  contract  that  can  come 
before  the  court. 

Order 

Plaintiff's  motion  for  dismissal  of  his  petition  for  rehearing  is, 
therefore,  sustained. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  9th  day  of  October,  A.  D.  1922. 


C.  W.  MCLAUGHLIN,    Claimant,    vs.    SOMERS    LUMBER    COM- 
PANY, Employer. 

CLAIM   55-A-o. 

Employee  Not  Entitled  to  Surgical  Treatment  for  Purpose  of  Improving 
Physical  Appearance. 
HELD,  that  an  employee  is  entitled  to  medical,  surgical  and  hospital  treatment 
that  will  decrease  his  physical  disability,  but  is  not  entitled  to  such  treatment 
for  the  sole  purpose  of  improving  his  physical  appearance  when  such  improve- 
ment will  not  result  in  decrease  of  disability. 

Charles  W.  McLaughlin,  a  tail  sawyer  in  the  mill  of  the  Somers 
Lumber  Company,  was  struck  in  the  eye  by  a  flying  chip,  on  May 
2nd,  1919.  The  injury  resulted  in  total  blindness  of  the  eye  and  on 
October  1st,  1919,  the  employing  company  made  final  compensation 
settlement  in  the  case  by  payment  of  the  balance  of  100  weeks' 
compensation  specified  for  loss  of  sight  in  one  eye.  The  employee 
accepted  such  settlement  and  it  was  approved  by  the  Board. 

During  the  fall  of  1922  the  employee  filed  a  petition  for  addi- 
tional compensation  payment  on  the  ground  that  he  desired  to  have 
his  eye  enucleated,  which  would  not  only  decrease  his  physical 
disability  but  would  improve  his  appearance. 

Upon  suggestion  of  the  Board,  the  employing  company  required 
the  employee  to  submit  to  a  medical  examination  at  the  hands  of 
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a  specialist,  whose  report  was  to  the  effect  that  enucleation  of  the 
eye  would  not  decrease  the  man's  disability  but  that  it  would  con- 
tribute  to   his   physical   appearance. 

The  Board,  in  an  informal  decision,  embodied  in  letter  to  the 
parties  in  interest,  took  the  position  that  the  Compensation  Act 
does  not  provide  for  medical,  hospital  or  surgical  service  designed 
solely  to  better  an  employee's  physical  appearance,  particularly  in 
view  of  the  fact  that  the  law  makes  no  provision  for  glass  eyes  or 
artificial  limbs  and  in  view  of  the  fact  that  betterment  of  physical 
appearance  is  nowhere  alluded  to  in  the  benefits  provided.  The 
Board   accordingly  held   as   above. 

Helena,  Montana,  December  20,  1922. 


ELIZABETH    ZACHMAN,    Claimant,    vs.     EAST    BUTTE     COP- 
PER MINING  COMPANY,  a  Corporation,  Employer. 

CLAIM  504-A-6. 
Is  Claimant  a  Beneficiary? 

HELD,  that  a  stepmother  cannot  qualify  as  a  beneficiary  as  long  as  the 
natural  mother  is  living. 

HELD,  that  the  legal  phrase  ' '  dependent  to  any  extent ' '  means  ' '  dependent 
to  any  substantial  extent". 

HELD,  that  a  total  of  $40.00  in  cash  contribution  and  a  little  work  on  the 
ranch  of  the  stepmother  of  a  deceased  employee  is  not  sufficient  to  permit  her 
to  qualify  as  a  dependent. 

Statement  of  Case  Re :     Undisputed  Facts 

The  undisputed  testimony,  affidavits  and  reports  submitted  in 
the  case  through  the  medium  of  the  papers  filed  and  accepted  by 
the  Board  with  consent  of  counsel  for  both  plaintiff  and  defendant, 
establishes  a  condition  of  facts  which  may  be  considered  as  consti- 
tuting the  record  without  objection.  These  undisputed  facts  dis- 
close that  Herman  Zachman  was  accidentally  killed  while  in  the 
employ  of  the  East  Butte  Copper  Mining  Company  on  January 
26th,  1921,  his  death  resulting  from  injuries  arising  out  of  and  in 
course   of  his  employment. 

The  East  Butte  Copper  Mining  Company  had  theretofore  elected 
to  be  bound  by  Compensation  Plan  No.  One,  by  virtue  of  an  appli- 
cation duly  filed  and  regularly  approved  by  the  Board.  The  em- 
ploying company  accepted  and  paid  a  bill  for  burial  expenses  of 
the  deceased  employee  in  the  amount  of  $75.00. 

On  or  about  March  3rd,  1921,  Katherine  Fauihaber,  natural 
mother    of    Herman    Zachman,    through    her    attorney,    Arthur    H. 
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Hutchinson   of   Seattle,    Washington,    made    inquiry   of    the    Board 

relative  to  her  rights  for  compensation.     She  filed  no  formal  claim 

and  the  Board  upon  investigation  of  the  court  records  learned  that 

she  was  divorced  from  John  Zachman,  the  father  of  Herman  Zach- 

man,    on   November   28th,    1896.      The   divorce   decree    in   the   case 

of  Kate  Zachman  vs.  John  Zachman,  in  the  District  Court  of  the 

Second  Judicial  District  of  the  State  of  Montana,  in  and  for  the 

County  of  Silver  Bow,  contains  the  following: 

"And  it  is  further  ordered  and  decreed  that  the  custody  of  the  minor 
children  of  said  marriage,  to-wit,  Lydia,  age  five  years,  and  Minnie,  age 
three  years,  be  and  the  same  are  hereby  awarded  to  the  plaintiff." 

By  admission  of  Katherine  Faulbaber,  she  had  not  been  depend- 
ent upon  the  deceased,  Herman  Zachman,  for  support,  and  upon 
advice  from  the  Board  claim  for  compensation  in  her  behalf  was 
not  further  pressed.  To  the  end  that  the  records  may  be  clarified, 
any  claim  that  Katherine  Faulhaber  may  have  is  now  denied  and 
dismissed. 

On  February  7th,  1921,  Elizabeth  Zachman  filed  a  formal  claim 
for  compensation,  alleging  that  she  was  the  wife  of  John  Zachman, 
the  natural  father  of  the  deceased,  Herman  Zachman;  that  her 
residence  is  on  a  farm  near  Riverside,  Ogallala  County,  Washing- 
ton; that  she  married  John  Zachman  in  Butte,  Montana,  on  Jan- 
uary 14th,  1898 ;  that  Herman  Zachman,  the  deceased,  who  was 
about  thirty-one  years  of  age  at  the  time  of  his  death,  was  the 
natural  son  of  her  husband,  John  Zachman,  and  that  with  her 
husband,  John  Zachman,  she  cared  for  and  raised  the  deceased 
until  he  was  twenty-four  years  of  age.  He  worked  with  his  father 
and  herself  on  their  farm  in  the  State  of  Washington,  after  which 
time  he  became  a  wage-earner  in  Butte,  generally  following  the 
occupation  of  a  smelter  man,  and  that  from  the  time  he  left 
the  farm  he  had  made  contributions  for  the  support  of  herself  and 
her  husband,  John  Zachman,  who  died  on  September  27th,  1919. 

On  March  21st,  1921,  the  employing  company  filed  a  protest 
against  the  claim  of  the  said  Elizabeth  Zachman,  alleging  that  she 
was  the  step-mother  of  the  deceased,  Herman  Zachman,  and  not 
actually  dependent  to  any  extent  upon  the  deceased  at  the  time  of 
his  death ;  that  under  the  provisions  of  the  Workmen 's  Compensa- 
tion Law  of  the  State  of  Montana,  the  said  Elizabeth  Zachman  is 
not  entitled  to  any  compensation  for  the  death  of  the  said  Herman 
Zachman. 

Question  Involved 

The  issue  has,  therefore,  been  fairly  joined  and  the  question  for 
determination  is  whether  Elizabeth  Zachman  is  legally  entitled  to 
compensation   as   a   result   of   the    death   of   her   step-son,   Herman 


408  BOARD  DECISIONS 

Zachman.     "Major  dependent,"  under  the   Compensation  Law,   is 
defined  in  Section  2866  Revised  Codes,  1921,  as  follows : 

'.'  'Major  dependent'  means  if  there  be  no  beneficiaries,  as  defined  in 
the  preceding  section,  the  father  and  mother,  or  the  survivor  of  them,  if 
actually  dependent  to  any  extent  upon  the  decedent  at  the  time  of  his 
injury." 

Two  questions  are,  therefore,  submitted  for  consideration  and 
upon  the  determination  of  these  questions  depends  the  legal  liability 
of  the  employing  company  for  compensation  payment.  First,  there 
is  the  question  as  to  whether  Elizabeth  Zachman,  a  step-mother,  is 
legally  a  major  dependent.  Secondly,  there  is  the  further  question: 
Was  Elizabeth  Zachman  actually  dependent  to  any  extent  upon  the 
decedent  at  the  time  of  his  injury? 

Under  the  peculiar  circumstances  of  the  case,  the  question  as  to 
whether  Elizabeth  Zachman,  step-mother  of  the  deceased,  Herman 
Zachman,  may  legally  be  classed  as  a  major  dependent,  is  a  new 
one  before  this  Board,  and  so  far  as  we  can  ascertain,  but  little 
precedent  is  established  by  the  decisions  of  other  boards  and  com- 
missions. According  to  the  testimony,  Elizabeth  Zachman  married 
the  deceased  employee's  father  about  1900.  The  boy,  at  that 
time  ten  or  eleven  years  old,  continued  to  reside  with  his  father 
and  step-mother  until  he  was  twenty-four  years  of  age,  or 
until  about  1914.  In  the  decree  handed  down  between  his  own 
father  and  mother,  his  custody  was  not  awarded.  Presumptively, 
he  was  in  custody  of  his  father  since  he  continued  to  live  with 
the  father  until  after  attaining  his  majority.  He  was  not  adopted 
by  the  step-mother  but  continued  to  live  in  her  home  as  one  of  her 
family.  In  the  meantime,  his  own  mother  remarried  a  man  by 
the  name  of  Faulhaber.  According  to  her  testimony,  she  did  not 
see  her  son,  the  deceased  Herman  Zachman,  from  the  time  of  her 
divorce  from  John  Zachman  until  the  boy  was  nineteen  years  of 
age.  While  the  boy,  therefore,  had  an  own  mother  from  whom 
there  had  been  no  legal  separation,  he  was  in  fact  a  member  of  the 
family   of  his   step-mother. 

"Major  dependent",  as  defined  in  Section  2866,  means  the 
father  and  mother,  or  the  survivor  of  them.  There  is  no  clause  in 
the  statute,  nor  anywhere  an  implication  in  the  law.  that  a  step- 
mother may  be  legally  substituted  for  a  mother  as  a  major  de- 
pendent. 

Section  2865  Revised  Codes,  1921,  defines  a  "beneficiary"  as: 
"  'Beneficiary'  means  and  shall  include  a  surviving  wife  or  hus- 
band and  a  surviving  child  or  children — ". 

By  Section  2869  a  "child"  is  defined  to  include  "a  posthumous 
child,  a  step-child,  a  child  legally  adopted  prior  to  the  injury,  an 
illegitimate  child  legitimatized  prior  to  the  injury". 
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Section  2876  of  the  same  Code  defines  a  "wife  or  widow"  as: 
"A  wife  or  widow  living  with  or  legally  entitled  to  be  supported 
by  the  deceased  at  the  time  of  the  injury".  The  next  section  of 
the  act  defines  a  "husband  or  widower"  as,  "A  huband  or  wid- 
ower incapable  of  supporting  himself  and  living  with  or  legally  en- 
titled to  be  supported  by  the  deceased  at  the  time  of  her  injury." 

The  Legislature  had  been  at  pains  to  provide  a  very  clear  defini- 
tion as  to  what  constitutes  a  child  within  the  meaning  of  the  law. 
It  has  also  been  at  pains  to  define  what  constitutes  a  wife  or  hus- 
band. At  the  same  time,  it  has  defined  a  major  dependent  to  be 
either  a  father  or  a  mother,  without  any  provision  or  implication 
that  a  step-father  or  step-mother  may  be  substituted  for  these.  It 
would,  therefore,  appear  that  the  Legislature  did  not  intend  to  per- 
mit a  step-mother  to  substitute  for  a  mother  as  a  major  dependent. 
This  line  of  reasoning  is  not  conclusive,  but  it  is  strengthened  in 
this  case  by  the  fact  that  the  deceased  workman's  own  mother  is 
still  living  and  it  is  not  reasonable  to  presume  that  two  persons, 
one  the  natural  mother  and  the  other  the  step-mother,  may  both  be 
in  a  position  to  qualify  as  a  major  dependent.  The  natural  mother 
has  been  ruled  out  of  the  case  solely  because  there  was  no  evidence 
of  dependency  on  her  part  and  not  because  she  could  not  otherwise 
qualify  as  a  major  dependent. 

Similar  cases  in  other  jurisdictions  and  that  would  afford  a 
precedent  have  not  been  uncovered  by  the  Board.  In  the  case  of 
"Weaver  vs.  the  Assawaga  Co.,  1  Conn.  Comp.  Dec.  331,  the  foster 
father  of  a  child  not  legally  adopted,  which  father  had  taken  the 
child  from  a  public  institution  under  a  written  agreement  to  take 
and  care  for  the  boy  and  treat  him  as  his  own,  was  held  not  to 
be  a  dependent  under  the  Connecticut  act.  Honnold,  in  his  treatise 
on  Workmen's  Compensation,  says,  while  discussing  the  Federal 
Act,  "The  word  'parent'  in  the  act  may  be  applied  to  include  both 
parents  but  not  to  include  a  step-father  or  step-mother,  or  a  foster 
parent,  where  there  has  been  no  legal  adoption,"  and  cites  the 
cases: 

85.  (Dec.' Comp.  of  Treas.)    Op.  Sol.  Dept.   of  L.   784. 

86.  In  re  McMurray,  Op.  Sol.  Dept.  of  L.  571. 

87.  In  re  Perkins,  Op.  Sol.  Dept.  of  L.  579. 

This  Board  is,  therefore,  constrained  to  the  view  that  when  the 
natural  mother  is  living,  a  step-mother  cannot  legally  qualify  as  a 
major  dependent,  and  so  holds. 

The  major  question  for  determination  is  whether  Elizabeth  Zach- 
man  was  "actually  dependent  to  any  extent  upon  the  decedent  at 
the  time  of  his  injury".  Bradbury's  Workmen's  Compensation,  in 
treating  of  "dependent",  gives  the  following  definition: 
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"The  expression  'dependent'  means  dependent  for  the  ordinary  neces- 
sities of  life  for  a  person  of  that  class  and  position  in  life,  taking  into 
account  the  financial  and  social  position  of  the  recipient. ' ' 

The  phrase  "to  any  extent"  that  qualifies  the  word  "depend- 
ent" in  the  Montana  Law  is  not  so  easily  defined.  Other  compen- 
sation statutes  that  provide  some  qualification  for  the  word  "de- 
pendent" are  more  specific  and  use  such  expressions  as  "substan- 
tial dependence",  or  some  synonymous  word  or  term  that  clearly 
defines  the  amount  of  dependence  as  a  reasonable,  a  substantial 
or  a'  considerable  portion  thereof.  The  qualifying  expression  "to 
any  extent"  in  the  Montana  Law  could  be  construed  to  mean  even 
the  smallest  bit  of  assistance  or  dependence.  It  is  not  reasonable 
to  assign  such  a  meaning  to  the  phrase,  and  beyond  doubt  the 
Legislature  intended  the  phrase  to  qualify  the  amount  of  de- 
pendence as  some  substantial  part  thereof.  It  seems  fair  to  assume 
that  the  qualifying  phrase  actually  means  to  some  reasonable  ex- 
tent. In  other  words,  the  phrase  may  be  read  "to  any  extent"  or 
it  may  be  read  "to  any  extent".  This  Board  has  given  it  the  lat- 
ter  interpretation. 

Practically  all  the  authorities  on  compensation  are  agreed  that 
the  question  of  dependency  is  a  question  of  fact.  The  test  is  not 
whether  the  dependent  could  support  life  without  the  contributions 
of  the  deceased  but  whether  such  dependent  depended  upon  them 
as  a  part  of  his  or  her  income  or  means  of  living.  (Howe  vs. 
Vivian  &  Sons  (1901),  85  L.  T.  529;  4  W.  C.  C.  106.) 

Bradbury  says: 

"Dependency  consists  in  being  dependent  upon  someone  for  the  main- 
tenance of  the  standard  of  living  customary  for  such  dependents  and 
contributions  must  be  relied  upon  for  that  purpose.  It  is  not  a  defense 
that  the  beneficiary  could  have  gotten  along  without  the  contribution. 
The  question  is  was  the  contribution  in  fact  used  or  to  be  used  for  sup- 
port? Neither  a  legal  nor  a  moral  obligation  to  support  constitutes  de- 
pendency in  fact.  The  scope  of  the  term  'dependency'  should  not  be  con- 
fined to  any  prescribed  standard  of  living  or  to  actual  bodily  necessities 
of  life  to  the  exclusion  of  all  luxuries,  entertainments,  or  other  diversions, ' ' 

and  cites  in  support  of  these  rules  the  following  decisions : 

Gregoris    v.    Standard    Portland    Cement    Corporation,    3    Cal.    Ind.    Ace. 

Com.    70. 
Prichard  v.  American  Beet   Sugar  Company,  2   Cal.  Ind.  Ace.   Com.  37S. 
Eppler  v.  Weinhard  Brewing  Co.  (1916)   3 'Cal.  Ind.  Ace,  Com.  2:22. 

Honnold,  in  treating  the  matter  of  dependency,  says: 

"While  ordinarily  no  exact  standard  for  the  determination  of  dependency 
is  prescribed  by  statute,  and  it  is  difficult,  if  not  impossible,  to  formu- 
late such  a  standard,  it  may  be  said  in  general  terms  that  a  'dependent' 
is  one  who  looks  to  another  for  support,  one  dependent  on  another  for  the 
ordinary  necessities  of  life,  for  a  person  of  his  class  and  position,  and 
that,  to  be  entitled  to  compensation  as  a  dependent,  one  need  not  deprive 
himself  of  the  ordinary  necessities  of  life  to  which  he  has  been  accustomed, 
but   he   cannot   demand   compensation   merely   to   add  to   his   savings   or   in- 
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vestments.  It  follows  that  dependency  does  not  depend  on  whether  the 
alleged  dependents  could  support  themselves  without  decedent 's  earnings, 
or  so  reduce  their  expenses  that  they  would  be  supported  independent  of 
his  earnings,  but  on  whether  they  were  in  fact  supported  in  whole  or  in 
part  by  such  earnings,  under  circumstances  indicating  an  intent  on  the 
part  of  deceased  to  furnish  such  support. ' ' 

The  following  cases  are  cited : 

Miller  v.  Eiverside  Storage  Co.   (Mich.)   155  N.  W.  462. 

Jackson  v.  Erie  E,  Co.,  86  N.  J.  Law,  550,  91  Atl.  1035;   Tirre  v.  Bush 

Terminal   Co.,   172   App.   Div.   386,    158   N.   Y.   Supp.    883;    Dazy   v. 

Apponaug  Co. 
Dazy  v.  Apponaug  Co.,  36  E.  I.  81,  89  Atl.  160. 
Howells  v.  Vivian  &  Sons,  85  L.  T.  529,  4  W.  C.  C.  106. 
Hotel  Bond  Co.,  89  Conn.  143,   93  Atl.  245;   Howells  v.  Vivian  &   Sons, 

85  Lt.  529,  4  W.  C.  C.  106;  French  v.  Underwood  (1903)  5  W.  C.  C. 

119    (Act  of  1897). 
Buchanan  v.  White  Lumber  Co.,  2  Cal.  I.  A.  C.  Dec.  796;  Pryce  v.  Pen- 

rickber  Nav.  Colliery  Co.   (1902)   1  K.  B.  221. 
Priehard  v.  American  Beet  Sugar  Co.,  2  Cal.  I.  A.  C.  Dec.  341. 
Da  Luz  v.  Eideout,  2  Cal.  I.  A.  C.  Dec,  359. 

The  Montana  Supreme  Court  in  the  case  of  Morgan  vs.  Butte 
Central  Mining  Company,  58  Mont.  613,  has  said,  "Voluntary  con- 
tributions are  not  necessarily  evidence  of  dependency."  This  rule 
is  borne  out  by  decisions  in  the  following  cases : 

Miller  vs.  Eiverside  Storage  Co.  189  Mich.  360. 

Holleron  vs.  Hill,  2  Cal.  I.  A.  C.  Dee.  289. 

Avery  vs.  Pac.  Gas.  &  Electric  Co.  2  Cal.  I.  A.  C.  Dec.  311. 

Turley  vs.  Bible  Institute  Bldg.  Co.  1  Cal.  I.  A.  C.  Dec.  472. 

In  the  view  of  this  Board,  the  question  of  dependency  is  a  ques- 
tion of  fact  and  there  must  be  a  substantial  showing  that  the  claim- 
ant was  actually  dependent  upon  contributions  from  the  workman 
for  support.  This  dependence  need  not  haAre  been  for  total  sup- 
port but  it  must  have  been  for  a  substantial  part  of  such  support. 
Occasional  gifts  or  gratuities  from  the  decedent  to  the  claimant 
are  not  necessarily  evidence  of  dependency,  while,  on  the  other 
hand,  it  is  not  required  that  these  contributions  have  been  made  at 
stated  periods  or  in  absolutely  regular  amounts.  There  must  have 
been  sufficient  regularity  and  sufficient  amount  of  contribution 
made  to  show  that  the  claimant  was  dependent  upon  such  contri- 
butions for  a  substantial  portion  of  his  or  her  ordinary  living. 
It  is  not  requisite  that  the  contributions  have  been  made  in  money. 
Goods  or  services  are  equivalent  to  money  under  certain  circum- 
stances. 

While  the  evidence  in  the  case  is  somewhat  conflicting  as  to  de- 
tail, it  is  sufficiently  complete  to  furnish  a  general  story  of  the 
life  of  the  deceased  workman,  Herman  Zachman,  and  of  his  associa- 
tion with  and  relationship  to  his  step-mother,  Elizabeth  Zachman. 
Herman  Zachman  was  born  in  November,  1891,  at  Butte.  His 
father,   John   Zachman,   and  his  mother,   Kate   Zachman,   were   di- 
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vorced  in  December,  1896,  when  the  boy  was  five  years  old.  By 
the  decree  of  divorce,  two  other  children  were  awarded  to  the 
mother.  There  was  no  mention  of  the  boy  in  the  decree  and  appar- 
ently he  went  with  his  father,  who  sent  him  to  his  grandmother. 
The  length  of  time  he  remained  with  the  grandmother  is  not  stated, 
but  about  1900  the  father  remarried.  The  boy  was  then  nine 
years  old.  The  following  year,  or  about  1901,  the  boy's  father  and 
his  step-mother  moved  to  a  ranch  near  Riverside,  Washington.  The 
boy  went  with  them  and  continued  to  live  on  the  ranch  until  about 
1914,  or  possibly  1915.  While  on  the  ranch,  he  was  to  all  intents 
and  purposes  a  member  of  the  Zachman  family  and  accorded  the 
same  treatment  as  the  natural  children  of  his  step-mother.  He 
spent  some  time  in  school  and  presumably  did  more  or  less  work 
on  the  farm.  During  this  time  he  apparently  paid  one  visit  to  his 
natural  mother  in  Seattle.  Her  testimony  is  to  the  effect  that  he 
resided  with  her  for  several  months  and  that  he  worked  on  some 
construction  work  while  so  doing.  His  step-mother  testifies  that 
the  boy  could  not  have  remained  in  Seattle  more  than  ten  or  fif- 
teen days.  In  1914,  or  possibly  1915,  the  boy  being  then  23 
or  24  years  old,  he  left  the  ranch  and  went  to  work  in  Butte.  He 
worked  around  Butte  smelters  and  mines  until  June,  1917,  when  he 
enlisted  in  the  army.  His  work  was  by  no  means  continuous,  since 
the  evidence  shows  that  he  was  fired  or  laid  off  several  times. 
During  each  of  the  two  or  three  seasons  intervening  between  the 
time  he  left  the  ranch  and  the  time  he  joined  the  army,  he  re- 
turned to  the  ranch  about  harvest  time  and  contributed  his  help 
toward  putting  away  the  crop.  He  likewise  used  these  occasions 
of  visit  for  the  purpose  of  going  out  on  hunting  trips.  Just  how 
much  time  he  spent  on  the  ranch  from  1914  to  1917  is  not  definitely 
established.  His  step-mother  testifies  that  it  was  from  two  to  three 
months  each  year.  His  uncle  testifies  that  the  boy  was  there  during 
all  the  fall  and  winter  before  he  joined  the  army  in  1919.  It 
appears  that  he  received  no  particular  pay  for  the  work  he  did  on 
the  ranch  other  than  his  board  and  possibly  a  little  money  on 
which  to  return  to  Butte  upon  one  occasion.  In  June,  1917,  Herman 
Zachman  entered  the  army  where  he  remained  for  two  years,  or 
until  June,  1919,  whereupon  he  returned  to  Butte  and  resided  there 
continually  until  the  time  of  his  death  on  January  26,  1921.  The 
amount  of  cash  contribution  made  by  the  boy  to  his  step-mother 
totals  $40.00.  $30.00  of  this  sum  was  given  her  by  him  in  October, 
1919.  It  appears  that  for  a  time  during  this  visit  he  worked  on 
some  construction  work  or  a  dam  near  the  ranch  and  gave  his  step- 
mother $30.00  with  which  to  buy  school  supplies  for  the  other  chil- 
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dren.   In  1920,  his  step-mother  was  in  Butte  and  ill  and  he  gave  her 
$10.00. 

This  Board  does  not  believe  that  there  is  a  substantial  showing 
that  the  claimant  was  actually  dependent  upon  contributions  from 
the  workmen  for  support.  The  two  payments  of  money  were  more 
in  the  nature  of  gratuities  or  gifts  than  in  the  nature  of  regular 
contributions  toward  the  support  of  the  family.  The  amount  of 
work  performed  by  the  decedent  on  the  farm  where  he  was  raised 
undoubtedly  was  of  value  but  the  last  of  this  work  was  done  about 
a  year  and  a  half  prior  to  his  death  and  upon  the  occasion  of  his 
last  visit.  During  this  last  visit  instead  of  spending  all  of  his  time 
on  the  farm  he  devoted  a  part  of  it  to  labor  on  some  construction 
work  for  which  he  received  pay.  If  he  remained  at  the  farm  all 
winter  during  the  course  of  his  last  visit,  it  is  probable  that  he 
obtained  as  much  benefit  from  the  home  that  was  furnished  him 
during  the  winter  months  as  the  claimant  in  the  case  obtained 
from  his  labors.  As  a  matter  of  fact,  Herman  Zachman  cannot 
be  said  to  have  been  a  constant  contributor  or  a  very  substantial 
contributor  to  the  support  of  his  step-mother  after  1914,  which  was 
seven  years  prior  to  his  death,  and  prior  to  1914.  He  was  a  mem- 
ber of  the  family  and  hardly  to  be  classed  as  a  workman  upon 
whom  the  family  depended  in  any  substantial  measure  for  support. 

Findings  and  Conclusions 

In  harmony  with  the  facts  that  have  been  pointed  out,  the  au- 
thorities that  have  been  quoted  and  the  deliberate  judgment  of  the 
Board,  it  finds  that  Elizabeth  Zachman  cannot  be  legally  desig- 
nated as  a  major  dependent  and  that  the  amount  of  her  depend- 
ency upon  the  deceased  workman,  Herman  Zachman,  does  not 
fairly   constitute   dependency,   under  the  Montana   Act. 

Her  claim  for  compensation  is,  therefore,   denied  and  dismissed. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  12th  day  of  January,  A.  D.  1923. 


DOCTOR  R.  J.  HATHAWAY,  Superintendent  Montana  State  Hos- 
pital, Plaintiff,  vs.  INDUSTRIAL  ACCIDENT  FUND,  Defendant. 

Payment  to  Doctors  in  Employ  of  State  op  Montana. 

HELD,   that   a  physician   or   surgeon,   who   is  in   the   employ   of   the   State   of 

Montana,  and  drawing  salary  from  the  State  for  his  professional  services,  cannot 

collect  extra  medical  fees   for   services   performed  in   the  treatment   and   care   of 

eases  coming  under  the  Compensation  Act. 

Doctor   R.   J.   Hathaway,   superintendent    of   the    Montana    State 
Hospital  at  Warm  Springs,  Montana,  submitted  a  number  of  bills 
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to  the  Industrial  Accident  Board  for  professional  services  on 
account  of  treatment  of  employees  who  had  been  injured  while  in 
the  course  of  their  employment  at  the  Montana  State  Hospital. 
Doctor  Hathaway  and  the  staff  doctors,  who  work  with  him,  draw 
salaries  from  the  State  of  Montana  for  their  services.  The  em- 
ployees in  and  around  the  Montana  State  Hospital  are  covered  by 
the  Compensation  Act  and  in  the  handling  of  violent  patients  are 
frequently  injured. 

The  Board,  in  denying  payment  of  the  several  bills  submitted 
by  Doctor  Hathaway,  rendered  an  informal  decision,  which  was 
embodied  in  a  letter  to  the  doctor,  and  which  reads  as  follows : 

"Agreeable  to  your  request,  we  are  forwarding  herewith  half  a  dozen 
forms  No.  73,  upon  which  doctors  may  present  their  bills  for  services 
rendered.  We  understand  that  the  doctors  who  are  on  your  staff  at  the 
Montana  State  Hospital  believe  they  have  the  right  to  receive  payment 
for  medical  and  surgical  service  that  they  may  render  any  employee  of 
the  State  Hospital  who  is  injured  while  in  the  course  of  duty.  You  have 
stated  to  us  that  your  assistants  a.re  hired  by  the  month;  that  they  are 
subject  to  call  at  all  times  but  that  there  is  no  definite  contract  of  hire 
with  them,  and  that  you  believe  these  staff  doctors  are  legally  entitled  to 
extra  compensation,  in  the  event  they  are  called  upon  to  attend  injured 
employees. 

"The  Board  cannot  well  take  the  same  view  of  the  matter.  After  careful 
consideration,  we  believe  that  if  any  payment  for  medical  or  hospital 
service  is  to  be  made  from  the  Industrial  Accident  Fund  on  account  of 
employees  at  the  State  Hospital,  such  payment  should  be  made  to  the 
State  and  go  back  into  your  hospital  fund.  We  believe  that  your  staff 
doctors  are  in  the  employ  of  the  State;  that  their  time  belongs  to  the 
State  and  that  we  have  no  legal  right  to  reimburse  them  by  the  payment 
of  fees  which  adds  to  their  salaries. ' ' 

The  Montana  Constitution  provides  in  Article  Five  as  follows : 

' '  Section  29.  No  bill  shall  be  passed  giving  extra  compensation  to  any 
public  officer,  servant  or  employee,  agent  or  contractor,  after  services 
shall  have  been  rendered,  or  contract  made,  nor  providing  for  the  payment 
of  any  claim  made  against  the  State,  without  previous  authority  of  law, 
except  as  may  be  otherwise  provided  herein. 

"Section  31.  Except  as  otherwise  provided  in  this  Constitution,  no  law 
shall  extend  the  term  of  any  public  officer,  or  increase  or  diminish  his 
salary  or  emolument  after  his  election  or  appointment ;  provided  that  this 
shall  not  be  construed  to  forbid  the  Legislative  Assembly  from  fixing  the 
salaries  or  emoluments  of  those  officers  first  elected  or  appointed  under 
this  Constitution,  where  such  salaries  or  emoluments  are  not  fixed  by  this 
Constitution. ' ' 

The  Revised  Codes  of  1921  provide   as  follows : 

"Section  273.  From  and  after  the  passage  of  this  Act,  the  State 
Board  of  Examiners  of  the  State  of  Montana  shall  by  resolution  fix  and 
designate  the  number,  compensation,  term,  and  tenure  of  office  of  all 
assistants,  clerks  and  stenographers  for  all  civil  executive  state  officers, 
boards,  commissions  or  departments.  Said  Board  shall  likewise  have  the 
power  to  discontinue  in  any  or  all  state  offices,  or  to  discharge  any  of 
said  assistants,  clerks  or  stenographers,  for  cause  or  otherwise,  whenever 
in  their  judgment  the  best  interests   of  the  service   requires   such   actions. 

"Section  274.  The  compensation  paid  to  each  of  the  several  assistants, 
clerks  and  stenographers,  for  all  civil  executive  officers,  boards,  commis- 
sions or  departments,  shall  not  exceed  the  maximum  sum  specified  in  the 
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annual  appropriation  bill  passed  by  the  Legislative  Assembly  for  the 
year  specified,  and  the  sum  so  specified  in  the  annual  appropriation  bill 
shall  be  in  full  compensation  for  all  services  rendered  by  such  assistants, 
clerks   and   stenographers. ' ' 

These  sections  of  the  Constitution  and  of  the  Eevised  Codes  may  not  be 
directly  applicable  to  the  ease  in  point.  However,  the  Board  is  of  the 
opinion  that  in  the  absence  of  other  law  governing,  the  implication  in 
these  particular  sections  must  be  heeded  and  it,  therefore,  feels  that  it 
has  no  legal  right  to  allow  medical  bills  to  the  staff  doctors  of  your  in- 
stitution for  services  rendered  injured  employees.  If  such  bills  are  pre- 
sented in  the  name  of  the  State  and  the  money  is  returned  to  the  hospital 
fund,  the  Board  will  have  no  hesitancy  in  passing  the  bills. 

Helena,   Montana,   January  8,   1923. 


O.   R,  FARR,   Claimant,  vs.   HARTFORD   ACCIDENT   &   INDEM- 
NITY COMPANY,  Insurer. 

CLAIM  108-B-8. 

Internal  Ulcerating  Piles  Not  Due  to  Accidental  Injury. 

HELD,  that  internal  ulcerating  piles  are  not  the  result  of  accidental  injury 
and  that  there  is  no  compensation  liability  as  a  result  of  their  removal  by  op- 
eration. 

Under  date  of  November  1st,  1922,  the  Shields  Valley  Syndicate, 
operating  under  the  provisions  of  Compensation  Pan  No.  Two,  with 
the  Hartford  Accident  &  Indemnity  Company  as  insurer,  reported 
the  case  of  0.  R.  Farr,  who  had  recently  undergone  an  operation 
for  internal  ulcerating  piles.  The  employee,  0.  R.  Farr,  filed 
claim  for  compensation,  alleging  that  his  disability  was  brought 
about  by  lifting  on  a  heavy  timber. 

The  Board,  after  making  an  investigation  of  the  cause  of  internal 
ulcerating  piles,  denied  the  claim  on  the  ground  that  these  cannot 
be  due  to  accidental  injury  and  cited  in  support  of  its  decision 
the  case  of  Truby  vs.  Jackson,  3  Cal.  Ind.   Com.  9. 

Helena,  Montana,  February  6,  1923. 


JESSE  BYERS,  Claimant,  vs.  AETNA  LIFE  INSURANCE   COM- 
PANY,   Insurer. 

CLAIM  77-B-8. 
Second  Injury. 

HELD,  that  a  second  injury  must  be  considered  a  continuation  of  disability 
resulting  from  the  first  injury  in  cases  where  there  is  no  showing  to  the  effect 
that  the  second  injury  has  actually  resulted  in  an  increase  or  aggravation  of  the 
amount  of  disability  caused  by  the  first  injury. 

HELD,  that  a  claimant  waives  his  right  to  compensation  payment  in  cases 
where  his  voluntary  action  has  resulted  in  an  increase  of  his  disability  to  the 
extent  of  the  liability  for  such  increase  in  disability,  but  the  claimant  does  not 
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waive  any  right  where  he  has  received  a  second  injury  as  the  result  of  his  own 
voluntary  action  and  such  injury  has  not  resulted  in  an  aggravation  or  increase 
of  his  first  injury. 

Jesse  Byers  was  employed  by  the  Montana  Refining  Company  at 
a  salary  of  $28.00  per  week  prior  to  October  17,  1922.  His  occu- 
pation was  that  of  a  carpenter  and  on  October  17th  he  fell  from  a 
ladder.  Doctor  T.  V.  Moore  reported  the  injury  as,  "Sprained  right 
knee  with  bursitis,  possible  fracture  of  semilunar  cartilage,  although 
X-ray  does  not  show  same,  but  symptoms  would  indicate  it".  The 
insurance  carrier  for  the  Montana  Refining  Company  is  the  Aetna 
Life  Insurance  Company. 

This  company  accepted  the  man's  claim  for  compensation  and 
made  payment  thereon  to  December  19th,  1922,  a  total  of  nine 
weeks,  at  $12.50  per  week  and  in  an  aggregate  of  $112.50.  The 
insurance  company  then  had  the  claimant  examined  by  Doctor 
E.  W.  Thuerer,  who  reported  as  follows : 

"My  conclusion  is  that  he  has  a  loose  cartilage  in  the  affected  knee 
joint.  This  loose  cartilage,  of  course,  resulted  from  a  fracture  of  the 
semi-lunar  cartilage  at  the  time  of  the  accident.  The  swelling  and  a 
great  deal  of  the  tenderness  has  left  his  knee.  However,  he  w'alks  with 
considerable  difficulty  and  his  knee  locks  at  times. 

"It  is  further  my  opinion  that  he  will  not  regain  the  normal  use  of 
his  knee  unless  he  has  an  operation  for  the  removal  of  the  loose  cartilage." 

After  receiving  this  report,  the  Aetna  Life   Insurance   Company, 

under  date  of  January  17th,  wrote  the  Board  as  follows : 

"It  occurs  to  me  that  this  claimant  might  not  be  able  to  save  sufficient 
money  from  his  regular  compensation  to  have  this  operation  performed 
and  that  a  lump  settlement  might  be  advisable.  We  would  be  willing  to 
entertain  a  lump  settlement  proposition  and  in  the  event  you  will  be  in 
Billings  in  the  near  future,  please  make  sufficient  investigation  to  de- 
termine whether  or  not  you  would  approve  a  lump  settlement,  and  if  you 
believe  such  procedure  to  be  feasible,  please  ascertain  what  amount  the 
claimant  would  acceptl  and  what  amount  you  would  be  willing  to  approve, 
and  advise  me  accordingly.  I  do  not  know  what  the  cost  of  the  operation 
will  be  and  am  not  in  a  position  to  make  a  proposition  at  this  time  but 
I  hope  to  have  this  information  in  the  near  future.  Our  agent,  Mr.  Joe 
Eoche,  Billings,  Montana,  will  give  you  all  the  assistance  possible  in  con- 
nection with  this  case. ' ' 

The  Board  thereupon  instructed  Mr.  L.  A.  Henry,  its  Civilian 
Rehabilitation  Agent,  to  make  an  investigation  of  the  case  for  the 
purpose  of  learning  definitely  about  the  desirability  or  necessity 
of  an  operation,  its  cost,  the  amount  of  time  that  the  claimant 
would  have  to  spend  in  the  hospital  and  an  estimate  on  the  per- 
centage of  disability  that  could  probably  be  removed  by  an  opera- 
tion. 

Before  Mr.  Henry  could  get  to  Billings  to  make  the  necessary  in- 
vestigation, Mr.  Rynerson,  attorney  for  the  Aetna  Life  Insurance 
Company,  called  the  Board  over  the  phone  and  advised  that  the 
man  was  returning  to  work  at  $30.00  per  week  and  that  his  com- 
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pany  would  make  settlement  for  temporary  total  disability  up  to 
the  date  of  return  to  work  and  hold  the  ease  open  for  further 
investigation  and  a  determination  as  to  the  liability  for  further 
compensation  payment.  The  Board  concurred  in  this  suggestion 
and  the  Aetna  Life  Insurance  Company  tendered  the  claimant  a 
check  for  $60.71,  payment  of  compensation  for  four  weeks  and  six 
days  at  the  rate  of  $12.50  per  week,  covering  the  period  from  De- 
cember 19,  1922,  to  January  22,  1923.  The  claimant  refused  to 
accept  the   check. 

He  returned  to  work  on  January  23rd  for  the  Billings  Warehouse 
&  Trading  Company  at  a  salary  of  $30.00  per  week.  This  com- 
pany carries  its  compensation  with  the  United  States  Fidelity  & 
Guaranty  Company.  On  January  27th,  the  man  sustained  the  sec- 
ond injury.  Doctor  T.  V.  Moore,  under  date  of  February  16th,  re- 
ports to  the  Board  as  follows  : 

"On  October  20,  1922,  I  was  consulted  by  Mr.  Jesse  Byers,  who  was 
at  that  time  working  for  the  Montana  Refining  Company,  who  was  in 
jured  in  the  discharge  of  his  duties. 

"Mr.  Byers  was  suffering  from  an  acute  traumatic  bursitis  of  the  right 
knee  complicated  with  a  tendo  vaginitis  of  the  patellar  ligament,  and 
fracture  of  the  semi-lunar  cartilage.  There  was  a  great  deal  of  swelling 
and  inflammation  and  locking  of  the  knee,  which  latter  was  due  to  dis- 
placement of  part  of  semi-lunar  cartilage.  The  knee  was  locked  in  about 
one-fourth  flexion  for  three  weeks  at  this  time,  and  did  not  as  is  usually 
the  case  relax  suddenly,  but  very  gradually  but  did  not  become  sufficiently 
relaxed  to  permit  of  complete  extension.  He  was  forced  to  go  to  work 
on  account  of  financial  conditions  before  his  condition  would  warrant 
using  his  leg  to  any  marked  extent.  The  consequence  was,  as  I  had  warned 
him  it  would  be,  that  after  working  for  four  days  he  again  injured  his 
knee  and  I  had  to  order  him  to  bed.  In  fact  he  was  unable  to  use  his 
leg  and  was  forced  to  use  crutches  for  the  little  amount  of  moving  around 
which  was  necessary.  At  this  time  he  was  suffering  from  the  same  condi- 
tions as  before  only  this  time  the  loose  cartilage  has  fallen  back  into  a 
more  natural  position,  if  not  a  perfect  position.  The  consequence  is  that 
now  at  the  end  of  three  weeks  his  knee  is  in  better  condition  than  formerly 
at  the  end  of  three  months. 

"Knee  conditions  of  this  kind  are  very  apt  to  recur  at  varying  intervals. 
The  slightest  mis-step  or  twist  sometimes  causes  a  recurrence.  They  are, 
therefore,  very  annoying  and  usually  exceedingly  painful  and  often  neces- 
sitate a  change  of  occupation  from  active  to  sedentary.  Operations  are 
successful  in  many  cases  but  often  leave  the  knee  in  worse  condition  than 
before.  There  is  a  chance  that  the  cartilage  will  stay  permanently  in 
position  but  this  is  not  very  often  the  case.  In  any  ease,  I  would  not 
advise  operation  at  least  until  it  is  determined  if  the  cartilage  is  going  to 
slip  out  of  position  often  enough  to  cause  a  great  deal  of  trouble,  and 
much  pain.  If  this  should  occur  in  this  case,  operation  later  might  be 
advisable. ' ' 

The  question  iioav  arises  as  to  the  amount  of  liability  for  addi- 
tional compensation  payment  and  on  whom  this  liability  rests. 
The  claimant  should  accept  the  check  for  $60.71  which  has  been 
tendered  to  him.  Its  acceptance  is  no  way  prejudices  his  rights 
for  further  compensation.  After  he  has  accepted  such  check,  the 
matter  is  cleared  up  to  the  time  of  the  second  injury  and  he  will 
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have  been  paid  for  thirteen  and  six-sevenths  weeks'  compensation, 
in  an  aggregate  of  $173.21.  The  Aetna  Life  Insurance  Company  is 
also  liable  for  the  medical  services  during  the  first  two  weeks 
following  the  original  injury  and  in  an  amount  not  exceeding 
$100.00.     We  assume  they  have  made  settlement  of  this. 

It  appears  to  the  Board  that  in  order  to  arrive  at  a  final  solution 
of  the  problem  presented,  three  matters  must  be  determined. 

1.  Is  the  second  injury  a  continuation  of  the  first  or  is  it  to  be 
regarded  as  an  independent  injury? 

2.  Is  the  claimant  personally  responsible  for  the  second  injury 
to  such  an  extent  that  there  has  been  a  release  of  liability  for  com- 
pensation  payment? 

3.  What  is  the  amount  of  liability  for  payment  from  the  date  of 
the    second   injury  ? 

Let  us  apply  the  law  and  facts,  so  far  as  ascertained,  to  each  of 
these  three  questions. 

I. 
Honnold,  in  his  treatise  on  compensation,  lays  down  the  rule: 

"Where  there  have  been  two  accidents,  the  question  whether  the  dis- 
ability shall  be  attributed  to  the  first  or  the  second  accident  depends  on 
the  circumstances   of  the   particular  case." 

Wilkinson  vs.  Frodingham  Iron  &  Steel  Company,  Ltd.  (1913)  6  B.  W. 
C.   C.   200,    C.  A. 

In  a  number  of  cases  it  has  been  held  that  the  second  injury  was 
independent  of  the  first  injury  and  is  to  be  handled  as  a  separate 
and  distinct  accident.  In  other  cases,  it  has  been  held  that  the 
second  injury  is  resultant  from  the  first  injury  and  that  the  dis- 
ability from  the  second  accident  is  a  continuation  of  the  original 
disability.  The  following  cases,  which  appear  to  parallel  the  case 
under  consideration,  may  be  cited : 

"An  employee,  previously  crippled  by  a  breaking  of  the  hip  bone, 
slipped  down  one  step  of  a  stair  and  an  operation  showed  that  the  former 
fracture  had  only  mended  by  a  fibrous  union  which  separated  in  the  sec- 
ond injury.  It  was  held  that  the  disability  as  a  result  of  the  second  in- 
jury was  a  continuation  of  the  former  disability. ' ' 

Farr  vs.  Stockton  State  Hospital,  2  Cal.  I.  A.  C.  Dec.  591. 

"An  employee  sustained  a  fractured  collar  bone  which  had  been  prompt- 
ly treated  and  immobilized.  The  bandages  were  taken  off  twenty-eight 
days  after  the  fracture.  Within  two  or  three  days  thereafter,  without 
any  violent  blow  or  strain,  the  fracture  again  came  apart.  It  was  held 
that  the  disability  was  resultant  from  the  first  injury." 

Stormont  vs.  Bakersfield  Ldry.  Co.  1  Cal.  I  A.  C.  Dec.  533. 

"An  employee  suffered  from  dislocation  of  the  shoulder  and  was  dis- 
charged in  two  weeks  by  the  physician  as  cured.  While  bathing,  he  sus- 
tained another  dislocation  of  the  same  shoulder.  It  was  held  that  the  dis- 
ability was  resultant   from   the   first   injury." 

Kordellos  vs.  N.  P.  Eailroad  Co.,  1  Cal.  I.  A.  C.  Dec.  586. 

"A  char-woman  limped  because  of  a  fall  on  the  office  staircase  of  her 
employer  and  the  day  following  fractured  her  knee-cap  by  a  fall  on  her 
own  staircase.  It  was  held  that  the  disability  following  fracture  was 
actually  resultant   from   the    first   injury." 
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Hodgson  vs.  Eobins  Hay,  Waters  and  Hav  (1014)  v  B.  W.  C.  C.  232 
C.  A. 

Doctor  Moore's  report,  under  date  of  February  16th,  says,  "At 
this  time  he  is  suffering  from  the  same  condition  as  before,  only 
this  time  the  loose  cartilage  has  fallen  back  into  a  more  natural 
position,  if  not  a  perfect  position.  The  consequence  is  that  now 
at  the  end  of  three  weeks  his  knee  is  in  better  condition  than 
formerly  at  the  end  of  three  months". 

The  report  of  the  second  injury  does  not  indicate  that  there  was 
sufficient  accidental  strain  to  have  caused  an  injury  except  for 
the  fact  that  the  knee  was  in  a  weakened  condition  from  the  first 
injury.  In  other  words,  nothing  in  the  second  occurrence  would 
have  caused  disability  had  there  not  been  a  previous  injury. 

In  view  of  this  circumstance,  in  view  of  the  report  by  Doctor 
Moore  and  in  view  of  the  decisions  which  have  been  quoted  above, 
it  appears  that  from  a  legal  standpoint  the  disability  now  suffered 
must  be  held  as  a  continuation  of  disability  resulting  from  the  first 
injury  and  not  resultant  from  an  independent  or  second  injury.  If 
this  be  true,  the  liability  for  any  additional  compensation  payments 
rests  upon  the  Aetna  Life  Insurance  Company  and  not  upon  the 
United  States  Fidelity  &  Guaranty  Company. 

II. 

It  is  a  well  established  rule  in  the  settlement  of  compensation 
cases  as  well  as  in  damage  cases  for  personal  injuries  that  the  in- 
jured workman  must  have  done  nothing  to  have  aggravated  his 
condition  or  to  have  prevented  his  recovery.  In  the  application  of 
such  a  rule,  however,  it  is  incumbent  upon  the  defendant  to  establish 
by  proof  that  the  plaintiff  or  claimant  did  aggravate  his  disability 
to  the  extent  that  there  was  an  increase  of  disability  or  to  such  an 
extent  that  a  cure  was  prevented.  The  following  case  is  typical  of 
many  that   could  be   cited  in  support   this   rule : 

"A  workman,  whose  arm  had  been  broken,  carelessly  used  it  too  soon 
and  the  broken  bone,  being  only  partly  knit,  slipped.  The  additional  in- 
jury was  held  to  be  not  compensable. ' ' 

Pacific  Coast  Casualty  Co.  vs.  Pillsbury,  Ind.  Ace.  Com.  171  Cal.  319, 
153  Pac.  24. 

In  the  case  under  consideration,  the  employee  undoubtedly  re- 
turned to  work  contrary  to  the  advice  and  direction  of  his  attend- 
ing physician.  (See  Doctor  Moore's  report  of  February  16th.)  The 
fact  that  he  needed  money  for  the  support  of  himself  and  family 
is  undoubtedly  moral  justification  for  his  return  to  work.  It 
does  not,  however,  furnish  a  legal  justification  for  his  action. 

If  the  present  disability,  or  any  part  of  it,  was  resultant  from 
the    second    injury,    the    claimant    would    undoubtedly    be    without 
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further  recourse.  Dr.  Moore's  report  indicates  that  the  second 
accident  did  not  actually  result  in  an  increase  in  disability  and  it 
has  already  been  assumed  that  the  present  disability  is  a  continua- 
tion of  the  disability  from  the  first  accident.  Moreover,  the  rule 
above  cited  applies  only  to  cases  where  there  has  been  an  in- 
crease in  disability.  It,  therefore,  appears  that  there  is  no  release 
of  liability  due  to  the  fact  that  the  claimant  did  return  to  work 
contrary  to  the  instructions  of  his  physicians. 

III. 

The  amount  of  liability  that  still  remains  for  the  payment  of 
compensation  is  difficult,  if  not  impossible,  to  determine  at  this 
time.  There  is  nothing  in  the  evidence  so  far  submitted  to  show 
definitely  the  amount  of  disability  now  existing  or  as  to  whether 
this  amount  of  disability  will  decrease  or  continue  in  the  future. 
Doctor  Moore  says  that  knee  conditions  of  this  kind  are  apt  to  recur 
at  vaiying  intervals  and  that  operations  are  successful  in  many 
cases  but  often  leave  the  knee  in  worse  condition  than  before.  He 
does  not  advise  operation  until  time  has  determined  whether  the 
floating  cartilage  is  going  to  slip  out  of  position  often  enough  to 
cause  a  great  deal  of  trouble  and  much  pain.  His  conclusions  are 
in  accord  with  the  past  experience  of  the  Board  which  has  handled 
a  good  many  of  these  cases. 

After  making  the  above  findings,  which  were  embodied  in  a  let- 
ter, under  date  of  February  26th,  1923,  the  Board,  on  March  20th, 
1923,  directed  an  order  to  the  Aetna  Life  Insurance  Company, 
reading  as  follows : 

Therefore,  it  is  hereby  ordered,  adjudged  and  decreed  that  the 
said  Aetna  Life  Insurance  Company  continue  the  payment  of 
monthly  compensation  at  the  rate  of  $12.50  per  week  from  January 
27,  1923,  so  long  as  temporary  total  diasbility  shall  exist,  not  ex- 
ceeding the  limits  fixed  by  law  for  such  payment,  unless  this 
Board  shall  otherwise  order,   and. 

It  is  further  ordered,  adjudged  and  decreed  that  said  Jesse  Byers 
accept  from  the  said  Aetna  Life  Insurance  Company  monthly  com- 
pensation payments  at  the  rate  of  $12.50  per  week  during  the  period 
of  his  temporary  total  disability  and  within  the  time  limit  fixed  by 
law  and  that  he  sign  compensation  receipts  therefor,  unless  this 
Board    shall    otherwise    order,    and, 

It  is  further  ordered,  adjudged  and  decreed  that  said  Jesse  Byers 
submit  to  any  reasonable  medical  examination  ordered  by  said 
Aetna  Life  Insurance  Company  to  the  end  that  said  company  may 
at  all  times  be  in  a  position  to  determine  the  amount  of  his  disabil- 
ity ;  that  he  refrain  from  all  work  or  other  exercise  likely  to  cause 
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a  recurrence  of  his  injury,  except  he  have  the  permission  of  the 
said  Aetna  Life   Insurance   Company   or  unless   he   is   advised   that 
he  may  return  to  work  by  competent  medical  authority. 
Helena,    Montana,    March   20,    1923. 


HARRY  D.   THOMAS,  Plaintiff,  vs.  ROYAL   INDEMNITY  COM- 
PANY, a  Corporation.  Defendant. 

CLAIM  140-B-8 
Finding  of  Partial  Disability. 

HELD,  that  claimant  is  suffering  disability  and  entitled  to  further  compensa- 
tion payment. 

History  of  Case 

Harry  D.  Thomas  (colored),  age  about  twenty-eight,  was 
paroled  from  the  Montana  State  Prison  December  14th,  1919.  On 
or  about  February  15th,  1922,  he  entered  the  employ  of  Addison 
Miller,  coal  contractor  for  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  Company,  as  a  common  laborer.  Addison  Miller  is  en- 
rolled under  Compensation  Plan  No.  Two  with  the  Royal  Indemnity 
Company   as   insurance   carrier. 

On  June  2nd,  1922,  while  the  employee,  Harry  D.  Thomas,  was 
engaged  in  the  operation,  by  means  of  an  electric  engine,  of  some 
coal  buckets  at  the  coal  dock  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company  in  Miles  City,  Montana,  he  sustained  an 
injury,  which  injury  arose  out  of  and  in  course  of  his  employment. 
According  to  the  affidavit  of  the  plaintiff,  two  large  buckets  got 
caught  near  the  top  of  the  pit.  He  went  to  the  top  of  the  pit  to 
release  them  and  while  engaged  in  such  act  a  rope  gave  way  and 
he  fell  into  the  pit  below,  a  distance  of  approximately  fifteen  feet. 
He  testifies  that  one  of  the  buckets  fell  on  him,  striking  him  on  the 
right  shoulder,  and  that  he  received  as  a  result  of  being  hit  by 
the  bucket  and  of  the  fall  injuries  to  the  right  shoulder,  right 
knee,  right  leg  and  right  ankle.  The  employee  was  drawing  $3.00 
a  day,  working  seven  days  per  week,  at  the  time  of  injury. 

Following  the  injury,  he  was  taken  to  the  Holy  Rosary  Hospital 
in  Miles  City  and  attended  by  Doctor  J.  W.  Garberson.  Doctor 
Garberson's  report  was  not  furnished  to  the  Board  until  March 
1 6th,  1923,  about  nine  months  after  the  injury.  This  report  de- 
scribes the  injury  as  "severe  laceration  lower  part  of  leg,  necessi- 
tating taking  twelve  to  fourteen  stitches".  It  makes  no  mention  of 
other  injuries  by  the  plaintiff.  The  plaintiff  testifies  that  twenty 
or  twenty-five  stitches  were  taken  in  his  right  leg  and  that  he 
complained  of  injuries  to  the  right  ankle  and  knee  and  especially 
to   the   right   shoulder   but   the   nurse   and   doctor   seemed   to   think 
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there  were  no  bones  broken  and  gave  these  other  injuries  no 
treatment.  The  doctor  states  that  he  last  saw  the  plaintiff  on 
July  5th,  1922,  and  reported  him  at  that  time  "practically  recov- 
ered ' '. 

On  June  10th,  1922.  the  plaintiff  was  returned  to  the  Montana 
State  Prison  for  violation  of  parole  upon  complaint  of  the  County 
Attorney  of  Custer  County  and  by  action  of  the  Board  of  Prison 
Commissioners.  It  appears  that  his  return  to  prison  may  not  have 
been  justified,  since  the  prison  records  disclose  that  he  was  recom- 
mitted to  the  institution  upon  complaint  of  the  County  Attorney 
without  investigation  at  the  time  and  that  when  investigation  was 
made,  the  Board  of  Prison  Commissioners  again  paroled  him  on 
October  15th,  1922,  and  subsequently  terminated  his  sentence. 

Martin  Bray,  steward  of  the  Montana  State  Prison  Hospital,  re- 
ports that  Harry  D.  Thomas  entered  the  prison  hospital  for  treat- 
ment on  July  10th,  1922,  the  day  he  was  received  at  the  institution 
for  violation  of  parole,  and  that  he  was  subsequently  treated  on 
July  11th,  12th,  15th,  18th,  19th,  22nd,  21th,  27th  and  31st  and  on 
August  2nd,  5th,  8th,  10th,  14th  and  16th.  These  treatments  were 
for  a  laceration  of  the  leg  which  the  steward  reported  completely 
healed  on  August  16th.  The  steward's  report  contains  the  follow- 
ing comment,  "On  his  entering  this  institution,  we  found  an  injury 
to  his  leg  about  half  way  between  his  knee  and  ankle,  which  con- 
sisted of  a  very  bad  laceration  of  long  standing,  which  was  badly 
inflamed  and  also  had  some  proud  flesh  in  it.  The  injury  was  on 
the  fore  part  of  the  leg  and  to  look  at  it,  a  person  would  naturally 
think  that  it  would  be  an  absolute  impossibility  for  one  to  receive 
such  an  injury  without  fracturing  the  bone.  The  wound  was  'V 
shaped  and  about  six  or  seven  inches  long". 

The  hospital  steward  states  that  this  is  the  only  injury  for  which 
Thomas  was  treated  during  the  months  of  July,  August  and  Sep- 
tember, 1922.  Photographs  of  the  injured  leg,  taken  in  March, 
1923,  by  the  Anderson  Photo  Company  of  Kansas  City,  Missouri, 
show  a  "V"  shaped  scar  about  midway  between  the  knee  and 
ankle  with  the  point  of  the  "V"  downward  and  near  the  middle 
front  of  the  leg.  Each  side  of  the  "V"  appears  to  be  about  four 
inches  long.  The  scar  is  very  pronounced  and  inspection  of  it  alone 
conveys  the  impression  that  the  man's  leg  was  cut  about  half 
through.  This  cannot  be  true,  of  course,  since  the  bone  was  not 
severed. 

The  plaintiff  testifies,  by  affidavit,  that  he  was  on  crutches  for 
a  period  of  from  two  to  three  months  after  he  left  the  hospital  in 
Miles  City  and  that  after  disposing  of  the  crutches  he  used  a  cane. 
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He  further  testifies  that  in  the  month  of  November,  1922,  he 
worked  about  twenty  to  thirty  days,  earning  approximately  $3.00 
per  day  and  that  this  is  the  only  work  he  has  done  since  injury. 
He  also  testifies  that  he  has  never  before  been  injured  and  that 
he  is  qualified  to  do  no  work  except  manual  labor. 

Doctor  Edwin  Lee  Miller,  a  practicing  physician  and  surgeon  of 
Kansas  City,  Missouri,  has  testified  by  affidavit,  under  date  of 
March  22nd,  1923,  that  the  plaintiff  has  been  a  patient  under  his 
care  for  approximately  one  month,  that  he  has  made  physical  exam- 
ination and  has  also  examined  X-ray  pictures  of  the  plaintiff,  made 
by  Doctor  L.  A.  Marty  of  Kansas  City.  Doctor  Miller  reports  the 
following  medical  findings : 

"A.  Exostosis  inner  side;  at  the  junction  of  the  epiphysis  and  shaft  of 
the  right  humerus,  which  is  about  one-half  inch  in  height,  and  projects 
into  the  lower  part  of  the  glenoid  cavity.  It  compromises  lateral  exten- 
sion of  his  shoulder  joint.  It  is  obvious  that  this  disability  is  permanent 
and  Avill  last  his  life-time. 

"B.  Partial  limitation  of  motion  and  flexion  of  right  knee  to  45  de- 
grees.    The  function  of  this  knee  is  seriously  compromised. 

' '  C.  Eight  ankle  limited  in  motion.  Dorsal  flexion  of  right  ankle  is 
one-half   normal,   function   of   same   being  seriously   compromised. 

"D.  There  is  one-fourth  reduction  of  motion  in  tarsometatarsal  joints, 
function    of   same   being   also   seriously   compromised. 

"E.  I  find  on  the  right  leg,  between  the  knee  and  the  ankle,  a  large 
'V  shaped  scar,  which  extends  from  one  side  of  the  leg  to  the  other  side. 
It  appears  that  the  ligaments,  tendons  and  muscles  of  the  leg  have  been 
exposed  and  the  patient  claims  that  he  is  unable  to  use  the  leg  in  walking 
any  distance,  and  unable  to  stand  on  it  a  great  length  of  time.  I  am  of 
the  opinion  that  this  injury  is   permanent. 

"With  reference  to  the  injury  as  set  out  in  paragraph  'A'  I  desire  to 
state  that  there  is  no  question  in  my  mind  as  to  its  permanency,  and  that 
it  will  prevent  his  following  his  usual  occupation  as  a  laborer. 

"Relative  to  the  injuries  set  out  in  paragraphs  'B',  'C  and  'D',  I  wish 
to  state  that  these  injuries  are  all  serious  in  their  nature  and  effect,  but 
I  am  not  in  position  at  this  time  to  say  whether  or  not  they  are  permanent 
and  life-time  disabilities.  However,  they  are  of  a  serious  nature  and  no 
doubt  the  patient  will  be  bothered  with  them  during  the  rest  of  his  life. 

"Regarding  the  injury  as  set  out  in  paragraph  'E'  will  state  that  I  am 
not  in  position  to  say  definitely  that  this  injury  is  permanent  and  life- 
time lasting,  but  it  is  my  opinion  that  he  will  never  be  able  to  use  this 
leg  in  following  his  usual  occupation  as  a  laborer,  and  I  would  therefore 
say  that  the  disability,   in  my  opinion,  is  permanent. ' ' 

Doctor  Howard  Hill,  another  practicing  physician  and  surgeon 
of  Kansas  City,  Missouri,  in  an  affidavit  submitted,  makes  a  report 
and  findings  identical  with  the  report  of  Doctor  Edward  Lee 
Miller.  Doctor  L.  A.  Marty,  a  physician  and  X-ray  expert  of 
Kansas  City,  Missouri,  testified  by  affidavit,  that  he  made  exami- 
nation of  Harry  D.  Thomas  on  or  about  February  24th,  1923,  and 
reports  his  findings  as  follows: 

"At  the  right  shoulder  there  is  a  spur  of  bone  coming  off  from  the 
head  of  the  humerus,  at  the  lower  and  front  part,  which  interferes  with 
the  motion  in  the  joint.  Other  changes  in  the  head  of  the  bone  seem 
to   indicate  that  there  was   probably   at   one   time   an    impacted    fracture   in 


424  BOARD   DECISIONS 

the  head  of  the  bone,  at  the  anatomical  neck.  In  my  experience  in  making 
X-ray  examinations  as  a  physician  I  have  found  that  an  injury  of  this 
nature  is  a  very  serious  injury,  as  is  plain  to  be  seen  from  the  X-ray 
plates.      I   would   say   that   this    injury    is    permanent. 

"At  the  right  knee  I  am  unable  to  find  a  fracture  of  any  kind,  but  it 
is  possible  there  was  a  fracture  of  some  kind  in  or  about  the  knee  joint 
at  the  time  the  patient  claims  that  he  was  injured  which  would  not  show 
at  this  time  in  X-ray  findings.  I  find  that  these  injuries  are  sometimes 
lasting  and  permanent  in  their  nature  and  effect. 

"At  the  right  ankle  is  shown  a  diastasis  of  the  tibia  and  fibula,  witli 
some  evidence  that  a  small  piece  of  the  internal  malleolus  was  broken 
off.  I  am  of  the  opinion  that  this  injury  is  permanent.  X-ray  exam- 
ination of  the  right  leg  between  the  knee  and  the  ankle  does  not  show  at 
this  time  a  break  of  the  bone.  However,  I  find  a  very  large  scar  on  this 
leg  which  would  indicate  that  a  bad  injury  has  been  sustained." 

The  records  of  the  Industrial  Accident  Board  disclose  that  the 
Royal  Indemnity  Company  filed  with  the  Board  an  employer's  re- 
port of  injury  to  Harry  D.  Thomas  under  date  of  June  30th,  1922. 
The  report  is  incomplete  and  gives  no  definite  information  relative 
to  the  extent  of  injury  or  the  probable  length  of  disability.  On 
July  14th,  1922,  the  Board  recpiested  the  insurance  carrier  to  ob- 
tain and  file  a  physician's  report  and  Form  43,  showing  whether 
the  man  had  returned  to  duty.  This  request  was  renewed  on  Sep- 
tember 7th  and  again  on  October  17th.  No  reports  were  filed.  On 
October  19th,  the  insurance  company  advised  that  it  had  been 
unable  to  obtain  any  reports  but  that  it  had  paid  $41.50  hos- 
pital fees  to  the  Holy  Rosary  Hospital  in  Miles  City.  On  January 
11th,  1923,  the  Board  renewed  its  request  to  the  insurance  carrier 
for   complete   reports   but   received   no   response. 

On  February  8th,  1923,  the  legal  firm  of  Coggburn  &  Evans  of 
Kansas  City,  Missouri,  addressed  a  letter  to  the  Board  advising  that 
they  represented  Harry  D.  Thomas  and  making  inquiry  as  to  Avhat 
steps  should  be  taken  to  procure  an  adjustment  of  his  compensa- 
tion. Additional  correspondence  between  the  Board  and  the  law 
firm  of  Coggburn  &  Evans  followed,  copies  of  which  correspondence 
was  forwarded  to  the  insurance  carrier  on  February  20th,  1923, 
with  the  suggestion  that  the  insurance  company  immediately  take 
the  matter  up  and  obtain  the  necessary  reports  and  make  proper 
compensation  payment  in  the  case.  So  far  as  the  Board's  records 
disclose,  no  action  was  taken  by  the  insurance  carrier.  Under  date 
of  March  3rd,  1923,  the  claimant  filed  a  formal  claim  for  compen- 
sation, copy  of  which  was  transmitted  to  the  insurance  carrier  with 
the  reminder  that  all  pertinent  information  in  the  case  should 
have  been  furnished  long  since.  The  insurance  carrier  thereupon 
furnished  a  report  from  Doctor  Garberson,  hereinbefore  referred  to, 
and  a  copy  of  a  bill  for  $50.00  which  they  had  paid  for  medical 
services.    In  the  letter  of  transmittal,  they  stated : 
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"We  have  not  as  yet  been  able  to  secure  completed  Form  43  in  this  case 
and  have  asked  the  injured  man  to  furnish  us  with  an  affidavit  indicating 
the  period  of  his  disability.  Upon  receipt  of  the  necessary  information, 
we  will,  of  course,  be  glad  to  pay  whatever  compensation  is  due." 

Following  this,  the  Board  had  considerable  correspondence  with 
the  law  firm  of  Coggburn  &  Evans,  Doctor  Garberson,  and  the 
officials  of  the  Montana  State  Prison  in  an  attempt  to  get  a  com- 
plete history  of  the  case  and  to  ascertain  the  extent  of  the  plain- 
tiff's disability.  The  affidavits  of  the  Kansas  City  doctors  con- 
taining reports  of  their  examinations,  the  photographs  of  the 
man's  leg,  the  data  of  his  prison  history,  and  his  own  affidavit 
relative  to  the  injury  and  subsequent  developments  were  obtained 
by  the  Board  in  this  manner.  The  insurance  carrier  furnished  no 
information  other  than  the  report  of  the  steward  at  the  prison 
hospital. 

During  all  this  time  the  Board  repeatedly  urged  the  insurance 
carrier  to  obtain  the  necessary  information  and  make  settlement  of 
the  case,  by  letter  and  by  personal  appeal  to  the  officials  of  the 
company.  So  far  as  its  records  disclose,  the  only  positive  action 
taken  by  the  insurance  carrier  was  on  February  26th  when  it 
wired  the  law  firm  of  Coggburn  &  Evans  as  follows : 

' '  Will  be  glad  to  pay  Harry  D.  Thomas  compensation  when  proper 
claim  received.  Send  us  his  affidavit  showing  rate  of  wages  at  the  time 
of  injury,  date  and  extent  of  injury,  date  recovery,  where,  when  and  by 
whom  since  employed,  also  affidavit  last  attending  physician  showing  con- 
dition and  time  of  recovery." 

and  again  on  May  16th  when  the  insurance  carrier  wired  Coggburn 

&  Evans  as  follows: 

"Regarding  Harry  D.  Thomas  compensation.  Employers  signed  state- 
ment verified  by  Miles  City  attending  physician  at  time  of  injury  shows 
only  injury  sustained  while  employee  of  Addison  Miller,  to  be  laceration 
right  leg.  Period  disability  seven  weeks,  compensation  seventy-three  dol- 
lars. Thomas  confined  penitentiary  July  twentieth  to  October  fifteenth, 
then  reparoled.  Prison  physician  states  Thomas  not  disabled  while  pris- 
oner. Owing  time  elapsed  since  accident  will  pay  one  hundred  dollars 
for  immediate  settlement.  Wire  promptly  if  this  acceptable  and  will 
arrange   payment. ' ' 

Findings  of  Fact 
The  evidence  in  the  case  is  not  conclusive  that  the  disability 
suffered  by  Harry  D.  Thomas,  other  than  the  disability  to  his  leg, 
is  a  result  of  the  injury  of  June  2nd,  1922.  The  doctor  who  orig- 
inally attended  him  and  the  steward  at  the  hospital  of  the  Mon- 
tana State  Prison  do  not  report  other  injuries.  Thomas  claims  to 
have  received  such  other  injuries  and  there  is  nothing  in  the  file 
to  contravert  his  sworn  statements.  The  doctors'  reports  are  suf- 
ficiently positive  that  he  has  disability  of  the  shoulder  and  of  the 
knee,  foot  and  ankle,  and  in  the  absence  of  any  testimony  to  the 
contary,   it   must  be   concluded   that   these   disabilities   are   the   re- 
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suit  of  the  injury  of  June  2nd.  The  evidence  is  also  more  or  less 
inconclusive  as  to  what  Thomas  has  done  since  his  discharge  from 
the  penitentiary  in  October,  1922.  He  states  that  he  worked 
twenty  to  thirty  days  in  November  and  has  done  no  other  work 
No  history  following  this  is  disclosed  and  since  there  is  nothing 
in  the  record  to  contravert  his  statement,  it  must  also  be  taken 
as    correct. 

With  the  testimony  relative  to  these  particular  points  some- 
what doubtful  and  in  light  of  the  testimony  covering  all  of  the 
points,  which  testimony  is  sufficiently  connected  and  trustworthy, 
the   Board   finds    from  the    evidence   the   following    facts: 

I. 

Harry  D.  Thomas  received  an  injury  on  June  2nd,  1922,  which 
injury  arose   out   of  and  in  course   of  his  employment. 

II. 

He  was  in  the  employ  of  Addison  Miller  whose  compensation 
coverage   is   carried   by   the    Royal   Indemnity    Company. 

III. 

His  wage  at  the  time  of  injury  was  $21.00  per  week,  which  en- 
titles him  to  a   compensation  rate   of  $10.50  per  week. 

IV. 

The  said  Harry  D.  Thomas  suffered  immediately  following  his 
injury  a  temporary  total  disability,  the  period  of  which  extended 
from  the  date  of  injury,  June  2nd,  1922,  to  August  16th,  1922,  the 
date  when  the  laceration  in  his  leg  was  completely  healed. 

V. 

Following  the  period  of  temporary  total  disability,  which  ended 
on  August  16th,  1922,  said  Harry  D.  Thomas  was  and  still  is  a 
partial  disability. 

VI. 
He  worked  four  weeks  during  the  month  of  November,  1922,  and 
received   therefor   the   same   rate   of   wages  that   he   was   receiving 
at  the  time  of  injury. 

VII. 
He  is  now  and  will  continue  to  be  a  permanent  partial  disability. 

VIII. 

The  insurance  carrier,  Koyal  Indemnity  Company,  has  been 
grossly  derelict  in  handling  the  case  and  has  either  through  negli- 
gence or  from  other  cause  failed  to  obtain  and  file  the  necessary 
reports,  failed  to  make  any  compensation  payment  and  finally 
failed  to  make  any  reasonable  attempt  to  discharge  its  liability  and 
settle  the  claim. 
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Statutory  Provisions  Applicable 
The  Montana  Workmen's  Compensation  Act  provides  relative  to 
temporary  total  disability  and  relative  to  partial  disability  as  fol- 
lows : 

"Section  2912.  COMPENSATION  FOR  INJURY  PRODUCING  TEM- 
PORARY TOTAL  DISABILITY.  For  an  injury  producing  temporary 
total  disability,  fifty  per  centum  of  the  wages  received  at  the  time  of  the 
injury,  subject  to  the  maximum  compensation  of  twelve  dollars  and  fifty 
cents  per  week  and  a  minimum  compensation  of  six  dollars  per  week;  pro- 
vided, that  if  at  the  time  of  injury  the  employee  received  wages  of  less 
than  six  dollars  per  week,  he  shall  receive  the  full  amount  of  such  wages 
per  week.  Such  compensation  shall  be  paid  during  the  period  of  disability, 
but  not,   however,   in  any  event,   exceeding  three  hundred  weeks. ' ' 

"Section  2914.  FOR  PARTIAL  DISABILITY.  For  an  injury  pro- 
ducing partial  disability,  one-half  of  the  difference  between  the  wages 
received  at  the  time  of  the  injury  and  the  wages  that  such  injured  em- 
ployee is  able  to  earn  thereafter,  not  exceeding,  however,  one-half  the 
maximum  compensation  allowed  in  cases  of  total  disability,  and  not  ex- 
ceeding seventy-five  per  cent  of  the  total  compensation  provided  in  this 
act  for  the  total  loss  of  the  member  causing  such  partial  disability.  Such 
compensation  shall  be  paid  during  the  period  of  disability,  not  exceeding, 
however,  one  hundred  and  fifty  weeks  in  cases  of  permanent  partial  dis- 
ability and  fifty  weeks  in  cases  of  temporary  partial  disability. ' ' 

The  Act  also  provides  relative  to  the  power  of  the  Board  as  fol- 
lows: 

"Section  2950.  POWER  OF  BOARD  TO  AWARD  COMPENSATION 
AND  TIME  AND  MANNER  OF  PAYMENT.  The  Board  in  its  award 
may  fix  and  determine  the  total  amount  of  compensation  to  be  paid,  and 
specify  the  manner  of  payment,  or  may  fix  and  determine  the  weekly 
disability  indemnity  to  be  paid,  and  order  payment  thereof  during  the 
continuance  of  such  disability;  providing,  however,  that  the  payment  of 
such  award  and  indemnity  shall  be  in  the  same  manner  as  that  of  un- 
disputed awards  and  indemnities  coming  within  the  particular  plan  pro- 
vided for  in  this  act  to  which  said  award  and  indemnity  belong. ' ' 

Order 
In  view  of  the  above  quoted  findings  of  fact  and  of  the  statutory 
provisions  applicable,  the  Board  hereby  orders : 

I. 
That  the  defendant,  Royal  Indemnity  Company,  pay  forthwith 
to  the  plaintiff,  Harry  D.  Thomas,  the  sum  of  $112.50  as  com- 
pensation for  temporary  total  disability  from  June  2nd,  1922,  to 
August  16th,  1922,  a  period  of  ten  weeks  and  five  days  at  the  rate 
of  $10.50  per  week. 

II. 
That  the  defendant.  Royal  Indemnity  Company,  pay  forthwith 
to  the  plaintiff,  Harry  D.  Thomas,  the  sum  of  $233.05  as  compen- 
sation for  partial  disability  from  August  17th,  1922,  to  June  1st, 
1923,  a  period  of  41  weeks  and  2  days,  less  4  weeks  worked  by  said 
plaintiff,  at  the  rate  of  $6.25  per  week. 

III. 
That  the  defendant,  Royal  Indemnity  Company,  continue  to  pay 
to   the   plaintiff,   Harry   D.   Thomas,   compensation   as   a   permanent 
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partial  disability  for  a  period  of  98  weeks  from  June  2nd,  1923,  at 
a  rate  of  one-half  the  difference  between  the  wages  he  is  able 
to  earn  and  $21.00  per  week,  the  wage  received  at  the  time  of 
injury,  limited  to  a  maximum  payment  of  $6.25  per  week. 

It  is  so   ordered. 

Done  at  Helena,  Montana,  this  31st  day  of  May,  A.  D.  1923. 


JOHN   MARBLE,    Plaintiff,   vs.    GRANITE    BIMETALLIC    CON- 
SOLIDATED MINING  COMPANY  OF  MONTANA,  Defendant. 

Employee  Failing  to  Receive  Care  Under  Hospital  Contract. 

HELD,  that  where  an  injured  employee,  who  is  working  under  a  hospital  con- 
tract, fails  to  obtain  proper  and  necessary  medical,  hospital  and  surgical  service 
at  the  hands  of  the  employing  company  and  its  contract  physician,  that  he  is 
entitled  to  recover  from  the  employing  company  the  reasonable  monetary  value 
of  the  services  which  the  employing  company  and  its  contract  physician  failed 
to  furnish. 

History  of  Case 

John  Marble  was  accidentally  injured  on  November  27th,  1918, 
while  in  the  employ  of  the  Granite  Bimetallic  Consolidated  Mining 
Company  of  Montana,  Philipsburg,  Montana.  At  the  time  of  in- 
jury, the  employee  was  about  fifty-six  years  old  and  was  a  married 
man  with  a  wife  and  several  children.  He  has  resided  in  Montana 
for  a  great  many  years  and  has  always  followed  occupations  requir- 
ing hard  labor.  Prior  to  the  accident  he  had  been  in  the  contin- 
uous employ  of  the  Granite  Bimetallic  Consolidated  Mining  Com- 
pany since  September  16th,  1918.  Prior  to  that,  and  before  the  Com- 
pensation Act  became  effective,  he  had  worked  for  the  same  com- 
pany, then  under  another  name,  in  various  capacities. 

The  employing  company  was,  at  the  time  of  injury,  under  Plan 
Three  of  the  Compensation  Act  and  had  a  standard  hospital 
contract  with  Doctor  W.  E.  Casey,  a  duly  licensed  and  practicing 
physician  of  Philipsburg.  Under  the  terms  of  the  contract,  $1.25 
per  month  was  deducted  from  the  wages  of  each  employee  and 
turned  over  to  the  contract  doctor.  Deductions  were  made  from 
the   monthly   wages   of   John   Marble. 

About  11:00  o'clock  A.  M.  on  November  27th,  1918,  while  assist- 
ing to  load  a  portion  of  a  fly  wheel  from  a  warehouse  on  to  a  gon- 
dola car,  with  a  team  and  block  and  tackle,  the  heavy  iron  piece 
fell  and  caught  the  plaintiff,  inflicting  multiple  injuries.  These 
consisted  of  severe  bruises  and  lacerations  of  the  head  and  body, 
an  injury  to  the  nose  and  the  lower  jaw,  a  probable  fracture  of 
the  hip  and  a  fracture  of  the  tibia  and  fibula  about  the  middle 
third,    and   severe   shock. 
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Immediately  following  the  accident,  the  plaintiff  was  trans- 
ported, by  the  manager  and  foreman  of  the  employing  company, 
to  a  small  hospital  maintained  by  Doctor  Casey.  This  hospital 
consisted  of  a  couple  of  rooms  or  wards,  in  one  of  which  was 
four  or  five  beds,  adjoining  the  office  of  the  doctor.  It  was  fur- 
nished with  some  hospital  equipment  but  had  no  X-ray  machine. 

Doctor  Casey  was  at  the  hospital  when  the  plaintiff  was  carried 
in  and,  with  the  assistance  of  R.  S.  Blitz,  manager  of  the  em- 
ploying company,  performed  first  aid  treatment.  The  plaintiff 
was  first  placed  on  the  floor  in  a  sitting  position  while  his  wounds 
were  washed  and  foreign  substances  removed.  He  was  then  placed 
on  the  bed,  his  lower  leg  set  and  a  plaster  paris  cast  applied. 
According  to  the  testimony  of  Doctor  Casey  and  Manager  Blitz,  the 
man  was  conscious  but  his  mind  was  in  a  hazy  condition  at  that 
time.  An  opiate  was  given  to  relieve  pain.  The  evidence  plainly 
indicates  that  the  doctor  and  other  persons  who  saw  the  plaintiff 
immediately   following   the    injury    thought   he    would   die. 

Mrs.  John  Marble,  wife  of  the  plaintiff,  arrived  in  Philipsburg  at 
1:30  o'clock  in  the  afternoon  on  the  day  following  the  accident  and 
remained  with  her  husband  until  he  was  brought  to  Missoula  the 
following  Monday  morning,  which  was  five  days  after  the  acci- 
dent. Doctor  Casey  testifies  that  he  had  a  regular  nurse  that  was 
on  duty  and  that  this  nurse  was  present  and  that  her  services  were 
available  to  the  plaintiff  from  a  time  two  or  three  hours  following 
the  accident  until  his  departure  five  days  later.  Mrs.  Marble,  on 
the  other  hand,  testifies  that  the  nurse  was  not  available  and  that 
she  sat  up  all  the  night  following  her  arrival  in  Philipsburg  with 
her  husband,  with  no  heat  other  than  that  furnished  by  an  oil 
stove  and  without  being  able  to  obtain  the  services  of  Doctor 
Casey,  although  she  thought  her  husband  was  going  to  die  sev- 
eral times  during  the  night  and  called  the  doctor  over  the  phone 
without  obtaining  a  response. 

Mrs.  W.  L.  Jones,  daughter  of  the  plaintiff,  arrived  in  Philips- 
burg on  Friday,  the  second  day  following  the  accident,  and  re- 
mained with  her  mother  and  father  until  the  plaintiff  was  taken 
to  Missoula.  In  general,  the  testimony  of  Mrs.  Marble  and  Mrs. 
Jones  is  to  the  effect  that  the  plaintiff  received  but  limited  atten- 
tion at  the  hands  of  the  doctor  and  that  but  little  was  done  to 
alleviate  his  suffering  or  to  aid  in  his  recovery.  Doctor  Casey  and 
Manager  Blitz,  on  the  other  hand,  maintain  that  everything  that 
could  possibly  be  done  for  the  comfort  or  betterment  of  the  plaintiff 
was  done  and  that,  as  a  matter  of  fact,  but  little  relief  could  be 
given,    considering    the    nature    and    severity    of    the    injuries. 
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It  is  apparent  from  the  testimony  that  Doctor  Casey  first  thought 
of  transferring  the  plaintiff  from  Philipsburg  to  the  Murray  Hos- 
pital in  Butte,  where  he  could  obtain  X-ray  service  and  better 
treatment,  but  that  he  learned  that  the  Butte  hospital  was  full  of 
"flu"  patients  and  that  his  patient  could  not  be  accommodated. 
He  then  determined  to  take  the  plaintiff  to  Missoula,  which  ar- 
rangement was  not  objected  to  at  the  time  by  the  wife  or  daughter. 
The  plaintiff  was  in  such  condition  that  he  was  probably  unable  to 
have  any  part  in  the  discussion  as  to  his  disposition. 

On  December  2nd,  the  plaintiff,  under  care  of  Doctor  Casey, 
was  removed  from  Philipsburg  to  Missoula.  He  was  accompanied 
by  his  wife  and  daughter,  Mrs.  Jones.  The  party  departed  from 
Philipsburg  about  6:30  A.  M.  and  arrived  in  Missoula  about  11:30 
A.  M.  During  the  journey,  the  plaintiff  was  given  one  or  more 
opiates  to  relieve  pain  by  Doctor  Casey. 

Upon  arriving  in  Missoula,  Mrs.  Marble  went  immediately  to  her 
home  to  prepare  a  room  for  the  plaintiff.  Doctor  Casey,  assisted 
by  W.  L.  Jones,  a  son-in-law  of  the  plaintiff,  and  others,  took  the 
plaintiff  by  ambulance  to  the  Northern  Pacific  Hospital  for  the 
purpose  of  obtaining  the  use  of  an  X-ray.  When  they  arrived 
at  the  hospital,  the  facilities  they  desired  at  the  hospital  were  in 
use  and  after  waiting  thirty  or  forty  minutes,  Mr.  Jones,  at  the 
suggestion  of  Doctor  Casey,  went  to  look  for  some  other  hospital  to 
which  the  plaintiff  could  be  removed.  Tn  a  short  time  he  returned 
and  reported  that  there  was  available  room  in  the  Thornton  Hos- 
pital and  that  the  necessai*y  X-ray  could  be  obtained  at  the  office 
of  Doctor  Thornton. 

The  plaintiff  was  then  removed  from  the  Northern  Pacific  Hos- 
pital to  the  office  of  Doctor  Thornton,  where  Doctors  Casey  and 
Thornton  placed  him  under  the  flouroscope  and  reset  his  leg.  In 
the  meantime,  Mr.  Jones  had  gone  to  advise  Mrs.  Marble  that 
her  husband  would  be  taken  to  the  Thornton  Hospital. 

When  Mr.  Jones  returned  to  the  office  of  Doctor  Thornton,  he 
learned  that  the  plaintiff  was  to  be  taken  home  rather  than  to 
the  Thornton  Hospital.  Doctors  Casey  and  Thornton  both  testify 
that  the  decision  to  remove  the  plaintiff  to  his  home  was  reached 
because  he  refused  to  go  to  a  hospital.  Mr.  Jones  testifies  that 
he  heard  the  plaintiff  say  he  didn't  want  to  go  to  a  hospital  while 
he,  Jones,  insisted  to  Doctor  Casey  that  the  plaintiff  was  in  no  con- 
dition to  dictate  his  own  disposition  and  should  be  taken  to  the 
hospital. 

Mr.  Jones  testifies  that  he  thought  the  plaintiff  at  this  time  was 
in  a  very  low  condition  and  that  he  expected  the  plaintiff  would 


BOARD   DECISIONS  431 

die.  The  plaintiff  testifies  that  he  has  no  recollection  of  any  hap- 
pening either  at  the  Northern  Pacific  Hospital  or  at  the  office  of 
Doctor  Thornton  and  that  in  fact  he  knew  nothing  until  later 
when  he  regained  consciousness  at  home.  Doctors  Thornton  and 
Casey,  on  the  other  hand,  testify  that  the  plaintiff  was  entirely 
rational. 

At  the  conclusion  of  the  operation  at  the  Thornton  office  and 
about  2:30  P.  M.  the  plaintiff,  by  direction  of  Doctor  Casey,  was 
removed  to  the  Marble  home.  He  was  attended  by  Dr.  Casey, 
assisted  by  Mr.  Jones  and  others.  When  they  arrived  at  the 
home,  Doctor  Casey  had  but  a  few  minutes  if  he  was  to  catch  the 
train  returning  to  Philipsburg.  He  advised  Mrs.  Marble  that  he 
had  retained  Doctor  Thornton  to  look  after  her  husband  and 
that  Dr.  Thornton  would  give  the  necessary  attention.  He  also  told 
Mrs.  Marble  that  she  might  employ  someone  to  assist  her  in  caring 
for  her  husband ;  that  he  would  contribute  one  dollar  a  day  toward 
such  service  and  would  pay  for  whatever  drugs  and  medicines 
were  necessary.  Doctor  Casey  then  departed  for  Philipsburg  and 
did  not  see  the  plaintiff  again  until  March  29th,  1919. 

After  the  plaintiff  was  removed  to  his  home,  Doctor  Thorton 
called  a  number  of  times  prior  to  March  29th,  1919.  The  doctor 
testifies  that  he  called  daily  for  four  or  five  days  and  then  at 
intervals  of  from  four  or  five  days  until  the  end  of  March.  Mrs. 
Marble's  testimony  is  to  the  effect  that  she  does  not  know  how 
often  the  doctor  came  but  that  the  "flu"  was  bad  and  that  he 
did  not  call  often,  there  being  one  period  of  three  weeks  that  he 
was  not  in  the  house. 

Doctor  Thornton  could  not  recall  on  the  stand  any  specific  thing 
he  did  for  the  plaintiff  during  these  calls  except  that  he  put  the 
leg  in  an  extension  on  December  3rd.  Mrs.  Marble  testifies  that 
the  doctor  did  nothing  for  her  husband  except  to  look  at  him 
each  visit  and  talk  a  little  about  his  condition. 

Exhibits  introduced  show  that  Mrs.  Marble  purchased  and  paid 
for  drugs  and  medicines  during  the  period  from  December  2nd  to 
March  29th,  the  folloAving  amounts : 

December    2nd    - $2.75 

December     3rd 1.90 

December  16th  to  23rd 3.50 

January     3.00 


$11.15 
On  March  29th,  according  to  the  testimony,  Doctor  Casey  came 
to   the    Marble   home    and    attempted   to    effect   a   settlement   with 
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Mrs.  Marble  for  her  services  in  nursing  the  plaintiff.  He  offered 
$75.00  in  settlement,  which  Mrs.  Marble  refused,  and  a  quarrel  fol- 
lowed. Mrs.  Marble  thereupon  put  her  claim  in  the  hands  of  an  at- 
torney who  filed  suit  that  day  and  the  necessary  summons  was 
served  upon  Doctor  Casey.  The  suit,  according  to  the  complaint, 
which  was  entered  as  an  exhibit,  was  for  $113.00  for  labor  and 
service  performed  by  Mrs.  Marble  from  December  2nd,  1918,  to 
March  24th,  1919,  and  for  $113.00  for  board  and  room  furnished 
the  plaintiff  in  this  case  from  December  2nd,  1918,  to  March  24th, 
1919. 

The  suit  was  compromised  before  trial  and  Doctor  Casey  paid 
$113.00  and  costs.  It  appears  that  this  $113.00  was  in  satisfaction 
of  the  cause  of  action  for  labor  and  services  performed  by  Mrs. 
Marble  and  that  the  cause  of  action  for  board  and  room  for  her 
husband  was  dropped. 

Mrs.  Marble  maintained  throughout  her  testimony  that  Doctor 
Casey  told  her  on  March  29th  that  he  had  discharged  Doctor 
Thornton  and  that  he  was  through  with  the  case.  Doctor  Casey, 
on  the  other  hand,  maintains  that  he  stood  ready  at  that  time 
and  afterwards  to  furnish  any  additional  medical  service  that  was 
required.  He  admits  that  he  refused  to  furnish  additional  hospital 
service  on  the  ground  that  the  plaintiff  had  at  one  time  refused 
to  go  to  the  hospital  which  the  doctor  construed  as  relieving  him 
from  further  obligation  in  this  regard. 

It  appears  from  the  testimony  that  the  plaintiff  had  no  further 
medical  attention  after  March  29th,  other  than  one  call  by  Doctor 
Thornton  about  April  12th  during  which  call  the  doctor  performed 
no  service  and  merely  talked  to  the  plaintiff  on  the  front  porch, 
until  Doctor  Randall  was  called  by  Mrs.  Marble.  The  bill  rendered 
by  Doctor  Randall  for  services  shows  the  first  visit  to  have  been 
on  April  24th,  1919.  On  April  26th,  1919,  X-ray  pictures  of  the 
plaintiff's  leg  were  taken  at  the  Sisters'  Hospital  in  Missoula.  A 
receipted  bill  entered  as  an  exhibit  shows  that  $20.00  was  paid 
by  the  plaintiff  for  these  pictures. 

The  X-ray  pictures,  one  of  which  was  entered  as  an  exhibit, 
shows  that  the  plaintiff  at  that  time  had  an  ununited  fracture  of 
the  tibia  and  that  the  bones  were  lapping  about  one  and  one- 
fourth  inches.  The  pictures  were  taken  at  the  suggestion  of  Doctor 
Randall.  Following  the  knowledge  as  to  the  condition  of  the 
plaintiff's  leg,  revealed  by  the  X-ray  plates,  Mrs.  Marble  journeyed 
to  Philipsburg  to  seek  help  from  Mr.  Blitz,  manager  of  the  em- 
ploying company.  He  referred  her  to  the  Industrial  Accident 
Board   and  she  came  to   Helena  where   she   was   advised   that   her 
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husband  should  submit  to  another  operation  and  that  the  matter  of 
determination  of  liability  for  such  operation  and  the  attendant 
hospital  expense  could  be  determined  later.  In  the  meantime, 
Doctor  Casey  offered  to  come  down  to  Missoula  and  in  company 
with  Doctor  Thornton  perform  the  necessary  operation,  declining, 
however,  to  pay  anything  toward  hospital  expense,  on  the  ground 
that  hospitalization  had  already  been  refused  by  the  plaintiff.  The 
offer  of  Doctor  Casey  was  rejected  by  Mrs.  Marble,  who  stated 
she  had  lost  confidence  in  both  Doctor  Casey  and  Doctor  Thornton. 
Doctor  Casey  then  agreed  to  pay  a  reasonable  amount  to  any  other 
doctor  who  would  set  the  leg  and  did,  subsequently,  pay  $75.00  on 
a  bill  for  $200.00  rendered  by  Doctor  Randall.  The  contention  as 
to  who  should  pay  for  the  necessary  operation  and  hospital  treat- 
ment consumed  time  and  the  plaintiff  was  not  taken  to  a  hospital 
until  June  11th,  1919.  From  June  11th  to  June  24th,  Doctor 
Randall  attempted  to  correct  the  fractured  leg  by  means  of  splints 
but  was  unsuccessful  in  this  and  on  June  24th  an  operation  was 
performed.  The  ends  of  the  lapped  bones  were  cut  off  and  the 
bones  then  placed  in  apposition  and  plated  by  means  of  silver 
plates  and  screws.  The  patient  made  an  uneventful  recovery  and 
was  dicharged  from  the  hospital  on  August  18th.  At  that  time 
he  was  around  on  crutches.  An  X-ray  picture  taken  on  July  12th, 
1919,  shows  that  the  operation  resulted  in  substantial  union  and 
fairly  good  position  of  the  fractured  bones. 

Evidence  submitted  by  Doctor  Randall,  who  has  had  charge  of 
the  case  and  has  given  the  plaintiff's  injuries  more  or  less  atten- 
tion since  his  discharge  from  the  hospital  in  1919,  discloses  that 
a  complete  cure  has  never  been  effected.  There  are  discharge 
sinuses  in,  the  plaintiff's  leg  caused  by  the  silver  plates.  These 
have  practically  healed  at  times  and  then  broken  out  anew  and 
Doctor  Casey  gave  it  as  his  opinion  that  the  discharge  from  these 
sinuses  will  not  be  stopped  nor  a  complete  cure  effected  until 
another  operation  is  performed  and  the  plates  are  removed  from 
the  bone. 

General  Issues  Involved 

The  issues  involved  in  the  case,  as  taken  from  the  pleadings, 
may  be  summarized  as  follows: 

I. 

Plaintiff  alleges  that  on  November  27th,  1918,  and  for  many  years 
prior  thereto,  he  was  employed  by  defendant  at  its  mines  in  Granite 
County,  Montana,  during  all  of  which  time  prior  to  said  date, 
monthly,  on  each  and  every  pay  day  of  every  month,  said  defend- 
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ant  withheld  from  the  wages  due  plaintiff  from  said  defendant 
and  earned  by  him,  the  sum  of  $1.25  to  pay  for  unlimited  hospital 
service  and  doctor's  care  in  case  of  injury  to  plaintiff. 

The  defendant  denies  that  the  plaintiff  had  been  in  its  employ 
for  many  years  prior  to  November  27th,  1918,  but  admits  that 
plaintiff  was  in  its  employ  on  that  date  and  had  been  so  employed 
for  a  short  time  prior  thereto.  It  admits  that  the  sum  of  $1.25  per 
month  had  been  withheld  from  plaintiff's  wages  for  hospital  serv- 
ice but  alleges  that  these  monthly  deductions  were  for  the  use  and 
benefit  of  Doctor  W.  E.  Casey  as  remuneration  under  the  terms  of 
a  certain  contract  entered  into  between  the  said  Doctor  Casey  and 
defendant,  wherein  the  said  Doctor  Casey  agreed  to  provide  neces- 
sary hospital  service  and  attendance  to  all  of  the  employees  of 
the  defendant  and  that  said  hospital  contract  was  approved  by  the 
Industrial  Accident  Board  and  was  agreed  to  and  accepted  by 
the  plaintiff  at  the  time  of  his  employment  by  defendant. 

Plaintiff,  in  turn,  admits  the  hospital  contract  between  the  de- 
fendant and  Doctor  Casey  and  the  terms  thereof  and  that  such 
contract  had  been  approved  by  the  Industrial  Accident  Board,  but 
alleges  that  by  virtue  of  this  contract  the  said  Doctor  Casey  be- 
came the  agent  of  defendant  in  reference  to  its  duties  to  its 
employees  and  that  said  defendant  was  not  thereby  released  from 
its  obligations  to  its  employees  and,  particularly,  to  this  plaintiff. 

II. 

Plaintiff  alleges  that  defendant  was  a  corporation  engaged  in 
mining  in  Granite  County,  Montana,  which  allegation  is  admitted 
by  the  defendant. 

III. 

Plaintiff  alleges  that  on  November  28th,  1918,  he  was  severely 
injured  while  in  the  employ  of  defendant  and  required  hospital 
service  and  doctor's  care;  that  the  injury  was  so  severe  that  he 
was  under  the  influence  of  opiates  for  a  long  time  thereafter  and 
was  helpless  and  incapable  of  caring  for  himself;  that  his  wife  was 
compelled  to  take  care  of  him  from  time  of  injury  to  April  23rd, 
1919,  for  which  she  was  allowed  the  sum  of  one  hundred  dollars 
and  during  which  time  a  doctor  was  furnished  him ;  that  no  hos- 
pital service  whatever  has  been  furnished  him  by  defendant  and 
no  doctor  has  been  provided  since  April  23rd,  1919,  and  that 
he  has  been  compelled  to  furnish  the  medicine  required  and  the 
necessary   X-ray   examinations   at   his    own   cost. 

Defendant  admits  the  injury  to  plaintiff  while  in  his  employ  and 
that  for  a  short  time  thereafter  he  required  hospital  service.  It  de- 
nies that  plaintiff  was  for  a  long  time  helpless  and  incapable  of 
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caring  for  himself ;  that  he  was  compelled  to  take  care  of  himself 
from  November  27th,  1918,  to  April  23rd,  1919,  or  at  any  other 
time  and  that  no  doctor  was  furnished  plaintiff  during  such  time. 
Defendant  also  denies  the  allegation  that  no  hospital  service  was 
furnished  to  plaintiff  and  alleges  that  hospital  service  and  the 
care  of  the  doctor,  when  necessary  for  the  plaintiff,  was  at  all 
times  offered  and  available  to  him  by  said  Doctor  Casey,  its  con- 
tract surgeon. 

IV. 

Plaintiff  alleges  that  from  November  27th,  1918,  to  May  27th, 
1919,  174  weeks,  he  was  without  hospital  service  or  doctor's  care, 
except  such  as  has  been  admitted  and  that  the  sum  of  $18.00  per 
week  is  the  usual  and  reasonable  sum  to  charge  for  such  services; 
that  he  has  been  compelled  to  pay  for  such  service  at  said  rate  for 
part  of  said  time  and  that  his  wife  has  cared  for  him  for  the 
balance  of  said  time.  The  plaintiff  alleges  that  the  defendant 
should  be  compelled  to  pay  him  for  174  weeks  at  the  rate  of  $18.00 
per  week,  a  total  of  $3,132.00,  less  $100.00  paid,  and  should  be  com- 
pelled to  continue  in  the  future  paying  him  at  said  rate  or  furnish 
such  service  as  long  as  the  same  is  required;  that  during  said  time, 
plaintiff  has  been  compelled  to  pay  $25.00  for  X-rays,  $28.40  for 
medicine  and  $199.00  for  the  service  of  a  doctor  and  that  the  total 
liability  of  the  defendant  is  $3,284.40. 

The  defendant  admits  that  plaintiff  required  hospital  service  for 
a  period  of  about  four  months  following  his  injury  and  denies  that 
he  required  such  service  thereafter.  The  defendant  denies  that  the 
sum  of  $18.00  per  week  is  the  usual  or  reasonable  charge  for  hos- 
pital service  or  that  such  service  was  required  except  for  the  period 
of  four  months  following  injury  and  then  denies  all  of  the  remain- 
ing allegations   contained   in  Paragraph   IV. 

V. 

Plaintiff  alleges  that  during  the  period  in  question,  he  was  com- 
pelled to  submit  to  a  second  operation;  that  he  will  later  be  com- 
pelled to  submit  to  a  third  operation  and  that  at  no  time  since  the 
accident  has  his  condition  been  such  as  not  to  require  hospital  serv- 
ice and  doctor's  care. 

The  defendant  enters  no  pleading  relative  to  the  second  opera- 
tion performed  on  defendant  and  denies  that  it  has  knowledge  or 
information  that  plaintiff  will  be  compelled  to  submit  to  a  third 
operation.  It  denies  the  allegations  "that  at  no  time  since  accident 
has  plaintiff's  condition  been  such  as  not  to  require  hospital  service 
and  doctor's  care." 
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VI. 

Defendant  alleges  that  since  August  20th,  1917,  it  has  been  under 
Plan  Three  of  the  Workmen's  Compensation  Act  and  since  that 
date  has  had  a  hospital  contract  with  Doctor  W.  E.  Casey  of 
Philipsburg,  which  contract  was  approved  by  the  Industrial  Acci- 
dent Board  and  was  on  file  with  the  said  Board  at  the  time  of 
accident  and  that  plaintiff  well  knew  of  said  contract  and  accepted 
the   terms  thereof. 

Defendant  further  alleges  that  immediately  following  the  acci- 
dent, plaintiff  was  taken  to  the  hospital  of  Doctor  Casey  in  Philips- 
burg and  was  cared  for  and  given  hospital  service  and  medical  at- 
tention as  provided  for  in  said  hospital  contract  and  that  a  short 
time  thereafter  the  said  Doctor  Casey,  desiring  to  give  the  plaintiff 
further  advantage  of  medical  and  surgical  attention,  removed  him 
to  the  hospital  of  one  Doctor  W.  T.  Thornton  at  Missoula,  where 
further  medical  and  surgical  attention  was  given  plaintiff  and 
plaintiff  was  advised  and  instructed  by  the  said  Doctor  Casey  and 
the  said  Doctor  Thornton  that  all  necessary  medical  attention  would 
be  furnished  and  provided  for  plaintiff  at  said  hospital  at  all 
times  when  necessary  and  that  all  necessary  hospital  service  and 
attention  would  be  furnished  and  provided  the  said  plaintiff  at 
said  hospital  and  that  plaintiff  refused  such  offer.  The  defendant 
further  alleges  that  if  plaintiff  has  at  any  time  since  said  acci- 
dent been  without  hospital  service  or  medical  attention  when  neces- 
sary, it  has  been  because  of  plaintiff's  own  fault  and  his  refusal 
to  accept  the  same  as  offered  and  proffered  to  him. 

The  plaintiff  admits  that  he  was  taken  to  the  hospital  of  Doctor 
Casey  in  Philipsburg  following  his  injury  but  denies  that  he  was 
given  hospital  service  or  medical  attention  as  provided  for  in  said 
contract,  except  first  aid  service  such  as  would  be  required  to  bring 
him  to  his  home  in  Missoula.  He  denies  that  he  was  ever  removed 
to  the  hospital  of  Doctor  W.  T.  Thornton  in  Missoula  or  that 
medical  or  surgical  attention  was   given  him  at  such  hospital. 

Plaintiff  denies  each  and  every  other  allegation  given  in  Para- 
graph VI  not  specifically  admitted. 

VII. 

Defendant  alleges  that  at  the  time  of  happening  of  said  accident 
to  plaintiff,  said  defendant  was  engaged  in  mining  in  Granite 
County,  Montana,  and  had  elected  to  come  under  and  be  bound  by 
the  provisions  of  Compensation  Plan  No.  Three  of  the  Workmen's 
Compensation  Act  and  that  plaintiff  had  entered  into  the  employ 
of  the  defendant  and  accepted  the  terms  of  said  Plan  No.  Three. 
Defendant  further  alleges  that  in  November,   1921,   the  Industrial 
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Accident  Board  of  the  State  of  Montana  made  a  full  and  final 
settlement  and  payment  to  the  plaintiff  as  and  for  said  accident 
and  injury  as  a  permanent  injury. 

Defendant  denies  all  allegations  made  by  the  plaintiff  and  con- 
tained in  Paragraph  VII. 

VIII. 

The  defendant  denies  the  right  and  power  of  the  Industrial  Acci- 
dent Board  to  make  any  order  or  finding  on  said  complaint ;  denies 
that  said  Board  has  any  jurisdiction  under  or  by  virtue  of  the 
Workmen's  Compensation  Law  and  excepts  to  the  jurisdiction  of 
said  Board  in  the  premises. 

Questions  of  Fact 

In  reviewing  the  "General  Issues  Involved,"  it  appears  that  these 
are  of  two  classes,  namely,  questions  of  fact  and  questions  of  law. 
The  specific  questions  of  law  will  be  concisely  enumerated  under 
the  heading,  "Questions  of  Law,"  and  fully  discussed  under  the 
heading,  "Conclusions  of  Law".  The  specific  questions  ol  fact 
will  be  passed  upon  in  the  "Findings  of  Fact"  and  may  now  be 
enumerated  as  follows : 

1.  Questions  as  to  length  of  employment  of  plaintiff  by  defend- 
ant prior  to  date  of  accident. 

2.  Questions  as  to  whether  plaintiff  required  medical,  surgical 
and  hospital  care  for  any  time  other  than  a  period  of  four  months 
or  less,  immediately  following  the  injury  and  if  such  care  was  re- 
quired, the  amount  and  kind  of  care  to  which  he  was  entitled. 

3.  Question  as  to  whether  plaintiff  was  compelled  to  provide  his 
own  medical,  surgical  and  hospital  care  or  whether  such  service 
was  available  to  him  during  all  the  time  necessary  and  was  by  him 
refused. 

4.  Question  as  to  the  length  of  period  during  which  plaintiff 
was  entitled  to  medical,  surgical  and  hospital  care  which  he  didn't 
get,  as  provided  by  the  hospital  contract,  if  there  was  such  period. 

5.  Question  as  to  the  monetary  value  of  the  medical,  surgical 
and  hospital  care  which  the  plaintiff  failed  to  receive,  if  there  was 
such  failure. 

6.  Question  as  to  whether  plaintiff  is  entitled  to  and  requires  a 
third  operation  and  the  necessary  medical,  surgical  and  hospital 
service  connected  therewith. 

7.  Question  as  to  whether  the  Industrial  Accident  Board  made 
full  and  final  disposition  of  the  case  when  it  effected  final  compen- 
sation settlement  with  the  plaintiff  in  November,  1921. 
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Findings  of  Fact 

There  is  no  question  about  the  injury  sustained  by  plaintiff, 
John  Marble,  or  that  he  was  in  the  employ  of  the  defendant, 
Granite  Bimetallic  Consolidated  Mining  Company  of  Montana,  on 
November  27th,  1918.  The  evidence  is  conclusive  that  he  Iiad  been 
in  the  employ  of  this  company  since  September  16th,  1918,  and 
that  the  said  defendant  company  had  deducted  $1.25  per  month 
from  his  wages,  which  money  had  been  paid  over  to  Doctor  W.  E. 
Casey.  It  is  likewise  admitted  by  all  parties  concerned  that  the  de- 
fendant company  was  enrolled  under  Plan  Three  of  the  Montana 
Workmen's  Compensation  Act  and  that  it  had  a  hospital  contract 
with  Doctor  W.  E.  Casey  of  Philipsburg,  which  contract  provided 
that  the  said  W.  E.  Casey  should  furnish  all  necessary  medical, 
surgical  and  hospital  attendance  to  employees,  inclusive  of  this 
plaintiff,  for  injuries  sustained  by  them  arising  out  of  and  in 
course  of  their  employment.  This  latter  is  the  definite  provision  of 
the  contract,  copy  of  which  was  entered  as  an  exhibit. 

There  is  no  question  but  what  the  plaintiff  was  very  severely 
injured.  A  fracture  of  both  bones  of  the  lower  leg,  for  a  man  56 
years  old,  is  in  itself  a  severe  injury.  In  addition,  the  plaintiff  had 
a  fractured  hip  and  possibly  a  fractured  nose,  besides  numerous 
cuts  and  lacerations.  The  shock  to  his  system  must  have  been 
severe  and  of  long  duration.  His  leg  was  set  immediately  following 
the  injury  and  reset  without  anesthetics  six  days  following  the  in- 
jury, in  Doctor  Thornton's  office.  When  the  first  X-ray  pictures 
were  taken  after  he  was  carried  home,  these  revealed  that  there  was 
an  ununited  fracture  of  the  tibia  and  that  the  bones  had  slipped 
by  each  other  and  were  lapping  about  one  and  one-fourth  inches. 
This  was  on  April  26th,  1919,  or  five  months  after  the  injury.  As 
to  whether  this  non-union  was  in  any  wise  the  result  of  improper 
setting  and  treatment,  or  whether  it  was  the  result  of  carelessness 
and  the  arbitrary  attitude  of  the  plaintiff  in  refusing  to  obey  the  in- 
structions of  Doctor  Thornton,  who  attended  him,  is  not  established 
nor  is  it  material  in  this  cause  of  action.  The  fact  remains  that  dur- 
ing this  time  the  plaintiff  did  have  an  ununited  and  lapping  fracture 
of  the  larger  bone  of  the  lower  leg.  Such  condition  continued  to 
obtain  until  a  bone  plating  operation  was  performed  the  following 
June  by  Doctor  Randall,  from  which  operation  the  plaintiff  re- 
mained in  the  Sisters'  Hospital  at  Missoula  until  August  18th,  1919. 
It,  therefore,  appears  conclusive  that  the  plaintiff  was  properly  a 
hospital  patient  during  all  of  the  period  from  the  time  of  his  injury 
until  the  following  August  18th. 

On  August  18th,  1919,  the  patient  was  discharged  from  the  hos- 
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pital  by  his  own  doctor  and  went  home  without  protest.  It  must, 
therefore,  be  conceded  that  he  was  no  longer  a  proper  hospital  pa- 
tient after  this  date.  He  must,  however,  have  required  some  addi- 
tional medical  attention  in  the  shape  of  dressings  and  bandages  and 
the  bill  of  Doctor  Randall  shows  that  such  attention  was  given  by 
the  doctor  for  several  months  following  the  plaintiff's  discharge 
from  the  hospital,  and  again  for  a  period  of  two  months  in  1921. 
The  total  bill  for  medical  service  following  discharge  from  the  hos- 
pital and  up  to  May  12th,  1921,  the  date  of  the  last  item  of  charge, 
is  $24.00.  There  is  some  testimony  to  show  that  the  plaintiff  ob- 
tained medical  service  and  dressings  for  his  injured  leg  after  May 
12th,  1921,  but  there  is  no  evidence  as  to  the  specific  service  ob- 
tained, the  amount  thereof,  or  the  cost.  Hence,  such  items,  what- 
ever they  were,  must  be  disregarded  in  these  findings. 

The  question  as  to  whether  the  plaintiff  was  left  without  proper 
medical,  surgical  and  hospital  care  during  all  or  part  of  the  period 
when  such  care  was  required  by  him  because  of  the  attitude  and 
action  of  the  defendant  company  and  its  contract  doctor,  W.  E. 
Casey,  or  whether  such  service  was  available  to  him  during  all  of 
the  time  necessary  and  was  by  him  refused,  must  be  determined 
from  testimony  that  is  more  or  less  conflicting  and  cannot,  there- 
fore, be  established  with  absolute  certainty.  Taking  into  considera- 
tion all  of  the  facts  that  are  disclosed  by  the  testimony,  the  con- 
ditions surrounding  the  plaintiff  and  his  injury,  the  character 
of  the  manager  of  the  defendant  company  and  of  Doctor  W.  E. 
Casey,  as  revealed  by  their  testimony  and  their  attitude  at  the 
hearing,  and  the  character  of  the  plaintiff  and  his  family,  as  re- 
vealed by  their  testimony  and  their  attitude  at  the  hearing,  the 
Board  has  arrived  at  some  definite  opinions  and  conclusions.  It  be- 
lieves that  while  the  medical,  surgical  and  hospital  service  furnished 
between  the  time  of  injury  and  the  removal  of  the  plaintiff  to  his 
home,  six  days  later,  was  not  all  that  it  should  have  been,  due  per- 
haps to  the  fact  that  Doctor  Casey  was  an  overworked  man  in  the 
handling  of  "flu"  cases,  it  was  within  the  requirement  of  the  law. 
It  belieAres  that  Doctor  Casey  and  Doctor  Thornton  used  their 
best  endeavor  to  get  the  plaintiff  to  go  to  a  hospital  at  the  time  he 
was  on  the  operating  table  in  Doctor  Thornton's  office  on  December 
2nd.  The  Board  is  not  unmindful,  however,  that  at  this  time  the 
plaintiff  was  probably  suffering  severely.  His  leg  had  just  been  set 
without  an  anesthetic  and  this  was  a  painful  operation.  It  could 
not  have  been  otherwise  in  view  of  the  fact  that  the  disabled  mem- 
ber had  had  six  days  in  which  to  become  inflamed  and  sore.  More- 
over, during  the  six  preceding  days,  the  plaintiff  had  been  more  or 
less  under  the  influence  of  opiates,  which,  undoubtedly,  had  some 
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effect  on  his  mental  capacity.  It  is,  undoubtedly,  true  that  he  re- 
fused to  go  to  a  hospital.  Whether  he  was  sufficiently  rational  to 
be  entirely  responsible  is  questionable.  There  is  no  doubt,  however, 
but  what  the  doctors  thought  that  it  would  be  improper  to  force 
him  into  a  hospital,  under  the  circumstances,  and  they  acceded  to  his 
wishes  and  took  him  home.  It  must  be  assumed  then  that  for  the 
time  being  the  doctors,  and  through  them,  the  defendant  com- 
pany was  within  its  right  in  taking  the  plaintiff  to  his  home,  but 
it  does  not,  necessarily,  follow  that  the  plaintiff  has  forfeited  all 
right  to  hospitalization  in  the  future  because  of  his  refusal  to  go 
to  a  hospital  under  the  trying  circumstances  attending  him  while 
in  the  office  of  Doctor  Thornton. 

It  appears  to  the  Board  that  a  greater  barrier  to  any  rights  the 
plaintiff  might  have  for  hospitalization,  between  December  2nd  and 
March  24th,  lies  in  the  fact  that  his  wife  contracted  to  take  care  of 
him  during  this  period;  that  she  did  take  care  of  him  and  that  she 
accepted  pay  for  such  service  at  the  rate  of  a  dollar  a  day.  It  is 
true,  of  course,  that  Doctor  Casey  attempted  to  settle  the  bill  for 
something  less  than  113  days  at  a  dollar  a  day  and  that  the  plain- 
tiff's wife  entered  suit  for  $226.00,  which  was  compromised  for 
$113.00.  The  fact  that  she  did  finally  accept  $113.00,  even  though  it 
was  a  compromise  acceptance,  appears  to  the  Board  to  act  as  a  bar 
to  any  claim  on  the  part  of  the  plaintiff  for  remuneration  because 
of  lack  of  hospital  service  during  this  period.  It  appears  from  the 
testimony,  however,  that  Doctor  Casey  agreed  to  pay  for  the 
necessary  medicines  and  supplies,  as  well  as  for  the  services  of 
Mrs.  Marble.  Keceipted  bills,  entered  as  exhibits,  show  that  $11.15 
was  spent  by  the  plaintiff,  or  his  wife,  during  this  period  for 
medical  and  surgical  supplies  and  there  is  nothing  to  show  that 
plaintiff  was  reimbursed  for  this  expenditure,  which  expenditure 
was,  undoubtedly,  necessary. 

Assuming,  then,  that  while  the  plaintiff  obtained  no  hospitaliza- 
tion at  the  hands  of  the  defendant  from  December  2nd  to  March 
24th,  his  wife  was  paid  for  her  service  in  lieu  of  such  hospitalization 
and  that  such  payment  and  her  acceptance  thereof  constitutes  a  full 
discharge  of  liability,  except  as  to  the  item  of  $11.15  for  supplies, 
there  is  remaining  the  period  from  March  24th  to  August  18th  dur- 
ing which  the  plaintiff  required  hospitalization. 

The  plaintiff  may  have  temporarily  forfeited  his  right  to  hospitali- 
zation by  his  refusal  to  enter  a  hospital  while  in  Doctor  Thornton's 
office.  This  refusal  was  under  extraordinary  circumstances.  The 
testimony  discloses  that  Doctor  Thornton,  who  took  charge  of  the 
case  on  behalf  of  Doctor  Casey,  made  fairly  regular  calls  on  the 
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plaintiff  during  December,  January,  February  and  March.  It  is  true 
that  he  performed  but  little  service  on  the  occasion  of  any  of  these 
calls.  It  must  be  conceded,  however,  that  there  is  but  little  that  a 
doctor  can  do  for  a  fractured  leg  that  is  in  a  cast.  There  is  nothing 
in  the  evidence  to  disclose  when  the  fracture  slipped  apart  or  the 
bones  lapped  past  each  other.  Consequently,  there  is  no  way  to  de- 
termine when  the  doctor  should  have  begun  to  perform  some  actual 
service.  The  plaintiff  was  old  and  because  of  previous  shock  in 
poor  plrysical  condition.  Naturally,  the  doctor  would  not  expect  the 
bones  to  unite  at  once  or  for  a  rapid  recovery  on  the  part  of  his 
patient.  He  was,  therefore,  justified  in  waiting  a  considerable 
period  before  making  determination  as  to  whether  the  bones  were 
properly  set  and  had  united.  It  does  not  appear  from  the  evidence 
that  Doctor  Thornton  ever  made  such  an  examination  or,  if  he  did, 
that  he  discovered  anything  wrong  with  the  plaintiff's  condition.  It 
seems  that  under  ordinary  circumstances,  Doctor  Thornton  would 
have  discovered  and  remedied  this  condition.  He  had  not  done  so 
up  to  March  24th,  1919.  In  the  meantine,  the  plaintiff  had  endured 
four  months  of  suffering.  His  wife  had  given  him  constant  care, 
which  necessitated  duty  both  day  and  night.  Under  the  circum- 
stances, both  the  plaintiff  and  his  wife  were  justified  in  feeling  that 
the  plaintiff  was  not  making  proper  recovery  and  in  wanting  the 
service  of  another  physician.  On  March  29th,  Doctor  Casey  came 
to  the  Marble  home  for  the  first  time  since  the  plaintiff  had  been 
taken  there  and  his  visit  resulted  in  a  quarrel.  At  that  time,  the 
plaintiff  understood  that  Doctor  Casey  would  not  be  liable  for  any 
hospitalization  and  it  is  apparent  that  both  the  plaintiff  and  his 
wife  honestly  believed  that  further  medical  or  surgical  treatment 
at  the  hands  of  either  Doctor  Casey  or  Doctor  Thornton  would  not 
be  beneficial.  They  may  not  have  been  justified  in  this  view  but 
there  is  no  doubt  but  what  it  was  an  honest  conviction  on  their  part. 

The  Board  does  not  want  to  be  understood  as  holding  that  there 
was  any  mal-practice  on  the  part  of  the  doctors  in  the  case.  It  is  of 
the  opinion,  however,  that  from  March  24th  to  August  18th,  1919, 
the  plaintiff  was  denied  proper  medical,  hospital  and  surgical  serv- 
ice at  the  hands  of  the  defendant  company  or  its  representative, 
Doctor  Casey,  and  that  although  Doctor  Casey  may  have  stood  ready 
to  furnish  medical  and  surgical  service,  and  while  he  did  pay  $75.00 
toward  the  bill  for  operation  performed  by  Doctor  Kandall,  he, 
nevertheless,  did  not  furnish  the  reasonable  medical,  hospital,  and 
surgical  services  that  the  plaintiff  required  and  to  which  he  was 
properly  entitled. 

On  August  18th,  1919,  the  plaintiff  was  discharged  from  the  Sis- 
ters' Hospital  by  Doctor  Randall,  who  subsequently  performed  what 
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surgical  service  was  necessary  in  the  case,  at  a  cost  of  $24.00.  There 
is  nothing  in  the  evidence  to  disclose  that  the  defendant  company  or 
Doctor  Casey  stood  ready  to  make  any  provision  for  this  necessary 
service  and  it  appears  to  the  Board  that  there  is  clearly  a  liability 
for  such  service. 

From  the  above  line  of  reasoning,  it,  therefore,  follows  that  the 
plaintiff  was  entitled  to  medical,  surgical  and  hospital  care  from 
March  24th,  1919,  to  August  18th,  1919,  a  period  of  21  weeks. 
Subsequent  to  August  18th,  1919,  he  was  entitled  to  surgical  care, 
the  value  of  which  has  been  established. 

When  the  bone-plating  operation  was  performed  by  Doctor 
Randall,  the  plaintiff  was  in  the  Sisters'  Hospital  68  days.  The 
bill  for  hospital  service,  entered  as  an  exhibit,  taken  in  connection 
with  the  testimony,  discloses  that  46  days  of  this  time  he  was  in  a 
ward  at  $12.00  per  week  and  22  days  in  a  private  room  at  $18.00  per 
week.  Because  of  the  operation,  there  were  extra  charges  amount- 
ing to  $27.75.  Taking  an  average  of  the  rates  actually  paid  by  the 
plaintiff  for  hospital  service,  it  appears  that  $15.00  per  week  was 
a  reasonable  average  value  of  such  service.  The  bill  of  Doctor 
Randall,  entered  as  an  exhibit,  shows  that  his  charge  for  service 
during  the  time  the  plaintiff  was  in  the  hospital  for  a  bone-plating 
operation  and  exclusive  of  charges  made  for  service  after  the 
plaintiff  was  discharged  from  the  hospital  was  $250.00.  Prior  to 
his  entry  into  the  hospital,  the  plaintiff,  on  April  26th,  1919,  also 
had  X-ray  pictures  taken  for  which  a  receipted  bill  in  the  amount 
of  $20.00  was  entered  as  an  exhibit. 

The  monetary  value  of  medical,  surgical  and  hospital  service 
which  the  plaintiff  either  did  not  receive  or  which  he  paid  for  him- 
self may,  therefore,  be  itemized  as  follows: 

Medicine  and  supplies  prior  to  March  24th,  1919 $  11.15 

X-ray  pictures  on  April  26th,  1919 20.00 

Service   of  Doctor   Randall  in   attendance   while   in 

hospital  and  for  performing  operation 250.00 

21  weeks'  hospitalization  at  $15.00  per  week 315.00 

Services  performed  by  Doctor  Randall  subsequent  to 

plaintiff's  discharge  from  hospital 24.00 

Extra  charges  at  hospital  account  operation 27.75 

Total $647.90 

Credit,  payment  by  Doctor  Casey  toward  operation 
by  Doctor   Randall... 75.00 

Balance - $572.90 


BOARD  DECISIONS  443 

It  is  problematical  whether  all  need  for  medical,  surgical  and  hos- 
pital care  has,  as  yet,  terminated.  The  evidence  shows  that  the 
plaintiff  has  had  more  or  less  trouble  with  discharging  sinuses  from 
his  lower  leg  since  the  bone  was  plated  and  Doctor  Randall  gave 
it  as  his  opinion  that  the  silver  plates  may  have  to  be  removed  in 
order  to  effect  a  final  cure.  The  hospital  contract  under  which 
the  plaintiff  was  working  at  the  time  of  his  original  injury  provides 
for  "all  necessary  medical,  hospital  and  surgical  attendance  for  in- 
juries received  arising  out  of  and  in  the  course  of  such  employment." 

No  evidence  was  developed  relative  to  the  settlement  made  by  the 
Industrial  Accident  Board  with  the  plaintiff  of  the  compensation 
liability  in  his  case.  The  records  of  the  Board  are  open,  however, 
and  the  decree  of  settlement  rendered  in  the  case  discloses  that  the 
settlement  was  of  compensation  liability  only  and  that  any  mention 
of  settlement  for  laibility  other  than  compensation  liability  was  not 
made. 

The  Board,  therefore,  finds,  from  the  record  as  made  up,  the 
following  as  facts : 

1.  Plaintiff,  John  Marble,  was  accidentally  injured  on  November 
27th,  1918,  while  in  the  employ  of  the  defendant,  Granite  Bimetallic 
Consolidated  Mining  Company  of  Montana,  at  Philipsburg,  Montana, 
the  injury  arising  out  of  and  in  course  of  his  employment. 

2.  Plaintiff  had  been  in  the  employ  of  said  defendant  company 
since  September  16th,  1918,  and  said  defendant  had  deducted  $1.25 
per  month  from  his  wages  as  hospital  fees. 

3.  The  defendant  company  was  enrolled  under  Plan  Three  of  the 
Montana  Workmen's  Compensation  Act  and  had  a  hospital  contract 
with  one  Doctor  W.  E.  Casey,  a  licensed  and  practicing  physician  of 
Philipsburg,  Montana,  which  contract  provided  that  said  W.  E. 
Casey  should  furnish  all  necessary  medical,  surgical  and  hospital 
service  to  employees  of  the  defendant  company,  inclusive  of  this 
plaintiff,  for  injuries  arising  out  of  and  in  course  of  their  employ- 
ment. 

4.  Plaintiff  required  medical,  surgical  and  hospital  care  from  the 
date  of  injury  to  August  18th,  1919.  From  August  18th,  1919,  to 
May  12th,  1921,  he  required  a  limited  amount  of  surgical  care  only, 
which  care  was  given  by  Doctor  Randall,  and  for  which  the  plaintiff 
paid  $24.00. 

5.  Defendant  company,  through  Dr.  Casey,  furnished  to  the 
plaintiff  all  medical,  surgical  and  hospital  care  for  which  it  was 
legally  liable  from  date  of  injury  to  March  24th,  1919,  except  medi- 
cal and  surgical  supplies  purchased  by  plaintiff  and  his  wife  in  the 
amount  of  $11.15.     From  March  24th,  1919,  to  August  18th,  1919, 
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neither  the  defendant  company,  nor  anybody  on  its  behalf,  fur- 
nished to  the  plaintiff  proper  medical,  surgical  and  hospital  care,  ex- 
cept for  an  item  of  $75.00  paid  by  Doctor  Casey  toward  the  opera- 
tion performed  on  plaintiff's  leg  by  Doctor  Randall.  From  August 
]8th,  1919,  to  May  12th,  1921,  neither  defendant  company,  nor  any 
representative  of  such  company,  furnished  the  required  surgical 
care,  which  service  was  performed  by  Doctor  Randall  at  a  cost  of 
$24.00  and  which  service  constitutes  a  proper  liability  under  the  hos- 
pital contract. 

6.  The  length  of  period  to  which  plaintiff  was  entitled  to  hospital 
service  that  he  did  not  get  at  the  hands  of  defendant  company  or 
any  representative  or  agent  of  such  company  was  21  weeks,  exclu- 
sive of  the  period  prior  to  March  24th,  1919,  during  which  such  serv- 
ice was  either  performed  or  paid  for  by  Doctor  Casey,  except  for  an 
item  of  $11.15,  and  exclusive  of  the  period  during  which  plaintiff 
required  surgical  care  only,  for  which  he  paid  Doctor  Randall  $24.00. 

7.  The  monetary  liability  for  medical,  surgical  and  hospital  serv- 
ice, which  plaintiff  did  not  receive  or  which  he  paid  for  himself,  is 
$572.90. 

8.  Plaintiff  may  require  a  third  operation  for  the  removal  of  the 
silver  plates  in  his  lower  leg.  If  such  operation  be  required,  it  will 
result  in  a  continuation  of  the  medical,  surgical  and  hospital  care 
which  plaintiff  required  as  a  result  of  his  injury. 

9.  Plaintiff  waived  no  right  to  medical,  hospital,  or  surgical  service 
in  his  settlement  of  compensation  liability  made  with  the  Industrial 
Accident  Board  in  November,  1921.  Such  settlement  provided  for 
discharge  of  compensation  liability  only. 

Questions  of  Law 
The  legal  questions  which  appear  to  be  involved  in  this  cause  may 
be  specifically  enumerated  as  follows : 

1.  Question  as  to  whether  there  is  legal  liability  on  the  part  of 
the  employer,  or  its  agent,  for  medical,  surgical  and  hospital  service 
which  was  not  furnished  by  it,  or  its  agent. 

2.  Question  as  to  the  jurisdiction  of  the  Industrial  Accident 
Board  to  make  any  finding  or  order  on  the  complaint. 

3.  Question  as  to  whether  all  liability  for  medical,  surgical  and 
hospital  service  was  legally  removed  when  the  Industrial  Accident 
Board  made  final  settlement  of  compensation  with  the  plaintiff  in 
November,    1921. 

4.  Question  as  to  the  liability  for  payment  for  necessary  medical, 
surgical  and  hospital  care  in  case  the  plaintiff  is  subjected  to  a  third 
operation  for  the  purpose  of  removing  the  silver  plates  in  his  leg. 
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5.  Question  as  to  whether  the  defendant  in  the  case,  or  Doctor 
W.  E.  Casey,  was  and  is  legally  liable  to  plaintiff  for  medical,  sur- 
gical and  hospital  service. 

Conclusions  of  Law 
In  passing  upon  the  legal  question  as  to  whether  the  defendant 
is  liable  for  medical,  surgical  and  hospital  service  which  it  did 
not  furnish  to  the  plaintiff,  the  Board  has  been  unable  to  find  a 
single  case  that  is  even  approximately  parallel  to  this  one.  More 
than  fifty  cases  have  been  read,  many  of  which  offer  some  points 
where  conditions  were  similar.  None,  however,  was  found  that  could 
be  said  to  offer  a  parallel  set  of  facts. 

Without  going  into  the  details  of  cases  which  offer  some  points 
of  similarity,  it  will,  for  the  purpose  of  this  decision,  be  sufficient 
to  quote  a  number  of  general  rules  that  have  been  laid  down  by 
the  courts  or  by  other  boards  or  commissions  in  such  cases. 

"Under  workmen's  compensation  law,  the  duty  to  furnish  necessary 
medical  service  to  an  injured  employee  falls  primarily  on  the  employer, 
and  if  he  refuses  the  employee's  request  for  such  aid,  or  neglects  to  fur- 
nish proper  service,  the  employee  may  select  his  own  physician. ' ' 
Feldstein  vs.  Buiek  Motor  Company  187  N".  Y.  Supp.  417. 
"Under  the  Employers  Liability  Act,  an  employer,  though  a  member 
of  the  Texas  Employers  Insurance  Association,  who  engages  a  physician 
for  an  injured  employee,"  may  become  liable  for  the  physician's  compen- 
sation. ' ' 

Huddleston  et  al  vs.  Texas  Pipe  Line  Co.  230  Southwestern  Eeporter  250. 
"An   injured   servant  is   authorized   by   workmen's    compensation   act   to 
select  his   own   physician   at  the   expense   of   the   employer   only  where   the 
latter  has  neglected  or  refused  to  provide  for  the  ncessary  services. ' ' 
Leadbetter  et  al  vs.  Ind.  Ace.  Com.  177  Pac.  E.  E.  P.  449. 
"In   the   ordinary   case  where  the  physician   is   called  in  by   an  injured 
employee   upon   the   failure    of   the    employer    to   furnish    treatment,    an    im- 
plied contract   exists  between  the  physician   and  the  employee   to   pay   for 
the   reasonable   value    of    the    services,    even    though    there    be    no    express 
promise  to  pay.     The  employee  is,  in  turn,  entitled  to  have  his  indebtedness 
defrayed,   to   a   reasonable   amount,  by   the   employer   or   the   latter 's   insur- 
ance carrier." 

Simpson  et  al  vs.  Scharetg  et  al  Cal.  Ind.  Ace.  Com.  Volume  3,  147. 
' '  Where  the  employer 's  physician  unsuccessfully  attempted  to  unite  a 
fractured  collar  bone  and  advises  that  an  operation  is  necessary,  and  the 
employee  refuses  to  submit,  to  such  operation  and  procures  his  own  physi- 
cian, who  successfully  unites  such  fracture  without  such  operation,  held, 
that  the  treatment  furnished  by  the  employer  was  inadequate  and  that  the 
employee  was   justified   in  abandoning   the   same." 

Universal  Film  Mfg.  Co.  et  al  vs.  Bothwell,  Cal.  Ind.  Aec.  Com.  Volume 

3,  191. 
"It  was  held  that  a  tender  of  medical  treatment   on  behalf   of  an  em- 
ployer  to   his   injured   employee    is   requisite   to    constitute    the    employee 's 
failure  to   accept   adequate  treatment   a  refusal   to   submit   thereto." 
Schurtz  vs.  Lily  Fletcher  Co.  et  al  Cal.  Ind.  Ace.  Com.  Vol.  8,  207. 
"It    was    held    that    the    insurance    carrier's    suggestion    that    applicant 
consult    defendant 's    physician    without    insistence   upon    acceptance    of    de- 
fendant's   treatment,   and   notification   that   further   treatment   by   her   own 
physician  must  be  at  her  own  expense  did  not  constitute  sufficient  tender 
of  medical  treatment   and  that,  therefore,  the  insurance  carrier  was  liable 
for  payment  of   applicant 's   medical   expense. ' ' 

Johnson  vs.  Golden  West  Ldry.  et  al  Cal.  Ind.  Ace.  Com.  Vol.  8,  290. 
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Honnold,  in  his  excellent  treatise  on  compensation,  lays  down  the 
following  general  rules  and  cites  cases  in  support : 

"Since  the  employer  must  pay  the  cost,  he  is  given  the  privilege  of 
selecting  his  physician  and  services  requisite  to  proper  treatment.  In  re 
Panasuk,  217  Mass.  589,  105  N.  E.  368;  Keigher  vs.  General  Electric  Co. 
158  N.  Y.  Supp.  939;  McNamara  vs.  United  States  Fidelity  &  Guaranty 
Co.  1  Cal.  I.  A.  C.  Dec.  138. 

' '  This  is  a  privilege,  however,  which  must  be  exercised  without  un- 
necessary delay.  Scott  vs.  Aetna  Life  Insurance  Co.  1  Cal.  I.  A.  C.  Dec. 
343;  DeMott  vs.  Stone  &  Webster  Construction  Co.  1  Cal.  I.  A.  C.  Dec. 
187;    Simpson  vs.   Paraffine  Paint   Co.   1   Cal.   I.   A.   C.   Dec.   70. 

"By  necessary  implication  there  is  reserved  to  the  employer  under 
ordinary  circumstances,  reasonable  opportunity  to  exercise  the  privilege, 
and  the  right  of  the  employee  to  obtain  such  treatment,  or  for  the  same 
to  be  obtained  in  his  behalf  at  the  expense  of  the  employer  is  contingent 
upon  such  opportunity  having  been  accorded.  City  of  Milwaukee  vs. 
Miller,  154  Wis.  652,  144  N.  W.   188." 

The  question  as  to  the  jurisdiction  of  the  Industrial  Accident 
Board  to  make  any  finding  or  order  on  the  complaint  has  been  spe- 
cifically answered  by  the  Attorney  General  in  an  opinion  dated 
March  8th,  1923.  The  Attorney  General,  after  reviewing  all  the 
statutory  provisions  applicable  to  this  particular  case,  said: 

"It  is,  therefore,  my  opinion  that  the  Board  should  proceed  to  hold  a 
hearing,  giving  all  parties  proper  notice  of  the  time  and  place  and  that 
it  has  jurisdiction  to  determine  whether  hospital  services  and  medical  at- 
tendance were  furnished  in  accordance  with  the  agreement  entered  into 
between  the  defendant  and  Doctor  Casey  and  the  amount  that  plaintiff 
is  entitled  to  receive  in  case  it  should  find  the  issues  in  favor  of  the 
plaintiff. 

' '  In  view  of  the  decision  of  the  Supreme  Court  of  this  State  in  the  case 
Shea  v.  North  Butte  Mining  Company,  55  Montana,  522,  536,  537,  the 
determination  and  award  of  the  Board  would  not  be  enforceable  by  ex- 
ecution, however,  until  a  judgment  has  been  entered  on  appeal  to  the 
proper  court." 

The  question  as  to  whether  all  liability  for  medical,  surgical  and 
hospital  service  was  removed  when  the  Industrial  Accident  Board 
made  final  settlement  of  compensation  with  the  plaintiff  in  Novem- 
ber, 1921,  is  not  even  a  debatable  question  in  the  opinion  of  this 
Board.  In  the  thousands  of  cases  that  have  been  handled  by  the 
Board,  the  matter  of  settlement  for  medical  services  has  always  been 
a  matter  independent  and  apart  from  settlement  of  compensation. 
This,  we  believe,  is  the  general  rule  of  all  industrial  accident  boards 
and  commissions.  Moreover,  in  the  particular  settlement  under  dis- 
cussion, the  Board  realized  at  the  time  compensation  settlement  was 
made  that  the  matter  of  determination  of  liability  for  medical,  sur- 
gical and  hospital  service  was  still  a  live  issue  and  not  included  in 
the   compensation   settlement. 

The  question  as  to  whether  there  is  liability  for  payment  for  any 
medical,  surgical  or  hospital  service  that  may  be  required  in  case  the 
plaintiff  is  subjected  to  a  third  operation  for  the  purpose  of  re- 
moving the  silver  plates  in  his  leg  is  likewise,  in  the  judgment  of 
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this  Board,  not  debatable.  The  hospital  contract  under  which  the 
plaintiff  was  operating  at  the  time  of  his  injury  provided  for  all 
necessary  medical,  surgical  and  hospital  attendance.  This  means 
that  the  service  provided  is  unlimited  as  to  time.  It,  of  course,  is 
limited  in  amount  to  a  reasonable  service.  If  the  plaintiff  shall  re- 
quire further  operation,  it  will  be  because  of  the  original  accident. 
There  will,  therefore,  be  liability  for  an  additional  operation  and 
the  attendant  service,  if  such  operation  be  necessary. 

The  determination  of  the  question  as  to  whether  all  liability  for 
medical,  surgical  and  hospital  service  must  be  placed  upon  the  de- 
fendant company  or  whether  it  must  be  placed  upon  Doctor  W.  E. 
Casey  is  a  matter  upon  which  this  Board,  composed  of  laymen,  is 
not  in  the  best  position  to  pass.  The  Board  is  not  well  versed  in  the 
legal  relationship  that  exists  between  principals  and  agents  and 
feels  that  the  plaintiff  would  have  made  a  stronger  case  had  he  in- 
cluded Doctor  W.  E.  Casey  as  one  of  the  defendants.  As  a  matter 
of  equity,  it  must  be  borne  in  mind  that  the  plaintiff  had  little  or  no 
choice  in  the  matter  of  selection  of  the  contract  physician  for  the 
company.  In  common  with  other  employees,  he  paid  his  hospital 
fees  of  $1.25  per  month  over  to  the  employing  company.  The  em- 
ploying company,  in  turn,  selected  its  own  physician  and  entered 
into  contract  with  him.  It  would,  therefore,  appear  to  the  Board 
that  Doctor  W.  E.  Casey  became  the  agent  of  the  employing  com- 
pany. We  believe  it  is  well  established  in  law  that  a  principal  is 
responsible  for  the  acts  of  his  agent.  While  the  Board  concludes 
that  Doctor  Casey  is  directly  liable  and  that  the  employing  com- 
pany has  a  right  of  recovery  from  him,  it  also  believes  that  there 
is  a  secondary  liability  upon  the  employing  company  sufficient  to 
hold  it  for  the  monetary  value  of  the  medical,  surgical  and  hospital 
service. 

The  Board,  therefore,  concludes  as  a  matter  of  law: 

1.  That  there  is  liability  for  the  medical,  surgical  and  hospital 
service  which  the  defendant  company,  or  its  agent,  Dr.  W.  E.  Casey, 
did  not  furnish  and  which  the  plaintiff  either  did  not  have  or  paid 
for  himself. 

2.  That  it  has  jurisdiction  to  conduct  a  hearing  and  make  find- 
ings and  a  proper  order  in  this  cause  but  that  such  order  is  not  en- 
forceable by  execution  until  a  judgment  has  been  entered  on  appeal 
to  the  proper  court. 

3.  That  the  final  settlement  of  compensation  made  with  the 
plaintiff  in  November,  1921,  did  not  operate  to  waive  any  of  his 
rights  or  to  release  any  liability  for  the  settlement  of  medical,  sur- 
gical and   hospital  services. 
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4.  That  in  case  it  becomes  necessary  for  plaintiff  to  undergo  an- 
other operation  for  removal  of  the  silver  plates  in  his  leg  there 
will  remain  upon  the  employing  company  or  its  agent  a  liability  for 
the  cost  of  such  operation  and  the  necessary  service  attending  it. 

5.  That  while  the  defendant,  Granite  Bimetallic  Consolidated 
Mining  Company  of  Montana,  has  a  cause  of  action  against  its 
agent,  Doctor  W.  E.  Casey,  for  the  recovery  of  any  costs  or  ex- 
penditure growing  out  of  this  action,  it  has  not  escaped  liability  for 
the  payment  to  plaintiff  of  the  monetary  value  of  the  medical, 
surgical  and  hospital  service  herein  found. 

Order 
Pursuant  to  the  above  findings  of  fact  and  conclusions  of  law,  the 
Board  now  orders : 

I. 
That  the  defendant,  Granite  Bimetallic  Consolidated  Mining  Com- 
pany of  Montana,  reimburse  the  plaintiff,  John  Marble,  in  the  sum 
of  $572.90  as  full  compensation  for  all  expenditure,  loss  and  neglect 
of  said  plaintiff  on  its  part  prior  to  March  21st,  1923. 

II. 

That  the  defendant,  Granite  Bimetallic  Consolidated  Mining  Com- 
pany of  Montana,  furnish  to  the  plaintiff,  John  Marble,  reasonable 
medical,  hospital  and  surgical  service  in  case  he  is  advised  by  com- 
petent medical  authority  to  submit  to  a  third  operation  for  the 
removal  of  the  silver  plates  from  his  leg  and  in  case  he  does  sub- 
mit to  such  operation. 

III. 

That  each  party  to  this  cause  of  action  bear  its  own  costs  and 
attorneys'  fees. 

It  is  so  ordered. 

Done  at  Helena,  Montana,  this  7th  day  of  June,  A.  D.  1923. 


EINO    J.    SAARI,    Claimant,    vs.    NORTHWESTERN    IMPROVE- 
MENT   COMPANY,    Employer. 

CLAIM  779-A-8. 
Liability  for  Medical  Payment. 

HELD,   that   where   there   is   a   hospital   contract,   there  is   no   liability   on   the 
part  of  an  employer  for  the  payment  of  a  special  fee  for  hernia  operation. 

History  of  Case 
Eino  J.  Saari,  an  employee    of    the    Northwestern  Improvement 
Company,  was  injured  on  March  12th,  1923,  said  injury  arising  out 
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of  and  in  course  of  his  employment.  The  injury  consisted  of  a 
hernia  upon  which  the  claimant  elected  operation,  in  accordance 
with  Section  16   (j)   of  the  Workmen's  Compensation  Act. 

The  employees  of  the  Northwestern  Improvement  Company  have  a 
hospital  contract  with  certain  doctors  of  Red  Lodge,  copy  of  which 
contract  has  been  approved  by  and  is  on  file  with  the  Board,  and 
under  the  terms  of  which  the  medical,  surgical  and  hospital  service 
provided  in  Section  16  (f )  of  the  act  is  waived.  No  mention  is  made 
of  the  fifty  dollar  extra  hernia  fee  provided  by  Section  16  (j)  of 
the  act.  The  question  therefore  arises  as  to  the  liability  for  the  pay- 
ment of  the  fifty  dollar  special  fee  provided  by  Section  16    (j). 

Legal  Question  Involved 

Specifically,  the  legal  question  involved  is  whether  an  employee 
when  he  enters  a  hospital  contract  waives  all  right  to  medical,  hos- 
pital and  surgical  service  other  than  that  provided  by  the  contract, 
or  whether  he  waives  the  right  to  medical,  hospital  and  surgical  serv- 
ice except  as  to  the  right  of  a  fifty  dollar  special  operating  fee  in 
the  case  of  a  hernia. 

The  act  provides  in  several  sections  as  follows 

Section  14  (a) — "Nothing  in  this  Act  shall  be  construed  as  preventing 
employers  and  workmen  from  waiving  the  provisions  of  Section  16  (f) 
of  this  Act  and  entering  into  mutual  contracts  and  agreements  providing 
for  hospital  benefits  and  accommodations  to  be  furnished  to  the  employee." 

Section  14  (b) — "Such  hospital  contract  or  agreement  must  provide 
for  medical,  surgical  and  hospital  attendance  for  such  employee  for  sick- 
ness contracted  during  the  employment,  except  venereal  diseases  and  sickness 
as  the  result  of  intoxication,  as  well  as  for  injuries  received  arising  out 
of  and  in  course  of  the  employment. ' ' 

Section  16  (f) — "During  the  first  two  weeks  after  the  happening  of 
the  injury,  the  employer  or  insurer  or  the  Accident  Fund,  as  the  case  may 
be,  shall  furnish  reasonable  medical  and  hospital  services  and  medicines, 
as  and  when  needed,  in  an  amount  not  to  exceed  one  hundred  dollars  in 
value,  except  as  otherwise  in  this  Act  provided,  and  when  the  employer 
is  a  party  to  a  hospital  contract  unless  the  employee!  shall  refuse  to  allow 
them  to  be  furnished. ' ' 

Section  16  (j) — "A  workman  in  order  to  be  entitled  to  compensation 
for  hernia  must  clearly  prove  (1)  that  the  hernia  is  of  recent  origin, 
(2)  that  its  appearance  was  accompanied  by  pain,  (3)  that  it  was  imme- 
diately preceded  by  some  accidental  strain  suffered  in  the  course  of  the 
employment  and  (4)  that  it  did  not  exist  prior1  to  the  date  of  the  alleged 
injury.  If  a  workman,  after  establishing  his  right  to  compensation  for 
hernia,  as  above  provided,  elects  to  be  operated  upon,  a  special  operating 
fee  of  not  to  exceed  fifty  dollars  shall  be  paid  by  the  employer,  the  insurer 
or  the  Board,  as  the  case  may  be.  In  case  such  workman  elects  not  to  be 
operated  upon  and  the  hernia  becomes  strangulated  in  the  future,  the  re- 
sult from  such  strangulation  will  not  be  compensated." 

It  will  be  noted  that  in  Section  16  (f )  the  Legislature  used  the  lan- 
guage, "During  the  first  two  weeks  after  the  happening  of  the  in- 
jury, the  employer shall  furnish  reasonable  medical  and  hos- 
pital services  and  medicines  as  and  when  needed  in  an  amount  not 
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to  exceed  one  hundred  dollars  in  value,  except  as  otherwise  in  this 
act  provided,  and  when  the  employer  is  a  party  to  a  hospital  con- 
tract." 

It  is,  therefore,  apparent  that  the  Legislature  intended  that  the 
employer,  the  insurer,  or  the  Industrial  Accident  Fund,  as  the  case 
might  be,  should  furnish  the  necessary  medical  and  surgical  attend- 
ance during  the  first  two  weeks  within  a  certain  limited  amount. 

In  Section  14  (a),  the  Legislature  said,  "Nothing  in  this  act  shall 
be  construed  as  preventing  employers  and  workmen  from  waiving 
the  provisions  of  Section  16  (f)  and  entering  into  mutual  contracts 
or  agreements  providing  for  hospital  benefits  and  accommodations 
to  be  furnished  to  the  employee." 

In  Section  14  (b),  the  Legislature  said,  "Such  hospital  contracts 
or  agreements  must  provide  for  medical,  hospital  and  surgical  at- 
tendance for  such  employee  for  sickness  contracted  during  the 
employment  except  venereal  diseases  and  sickness  as  the  result  of 
intoxication,  as  well  as  for  injuries  received  arising  out  of  and  in 
course  of  the  employment." 

Reading  Sections  14  (a)  and  14  (b)  together,  and  in  the  light  of 
the  provisions  of  Section  16  (f),  it  appears  that  the  Legislature  must 
have  intended  to  transfer  the  burden  of  medical,  surgical  and  hos- 
pital care  from  the  employer  to  the  employee,  in  the  event  there  was 
a  hospital  contract.  No  good  reason  appears  why  the  Legislature 
should  have  attempted  to  transfer  a  part  of  this  burden  without  hav- 
ing transferred  all  of  it.  It  is  not  conceivable  that  the  Legislature 
really  intended  to  leave  a  liability  of  fifty  dollars  on  the  employer 
in  cases  of  hernia  while  transferring  all  other  liability  for  every 
kind  of  medical,  surgical  and  hospital  treatment  to  the  employee. 

Moreover,  Section  16  (j),  providing  a  special  operating  fee  of  fifty 
dollars  for  hernia,  was  thrown  into  the  law  at  the  time  of  its  original 
enactment,  at  which  time  Section  16  (f)  provided  for  only  fifty 
dollars'  medical  treatment  during  the  first  two  weeks  following  in- 
jury. Manifestly,  fifty  dollars  is  inadequate  to  care  for  the  neces- 
sary operation  in  any  hernia  case.  These  cases  are  of  very  common 
occurrence  and  it  is  always  to  the  interest  of  the  employee  to  secure 
operative  treatment,  which  he  usually  does  not  care  to  undergo 
unless  there  is  some  special  inducement.  To  provide  this  extra  fifty 
dollar  fee  when  all  cost  of  medical  treatment  above  the  fifty  dol- 
lars provided,  in  Section  16  (f)  was  a  burden  on  the  employee 
would  furnish  the  extra  inducement  for  such  employee  to  submit  to 
the  desired  operative  treatment.  It  would  not  furnish  such  induce- 
ment in  case  the  employee  was  under  a  hospital  contract  where  he 
is  entitled  to  unlimited  medical,  hospital  and  surgical  service.     It 
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must  be  that  the  express  purpose  of  the  Legislature  in  making  the 
provision  for  the  fifty  dollar  operating  fee  provided  in  Section  16  (j) 
was  to  furnish  such  inducement. 

In  hundreds  of  hernia  cases  which  have  been  before  the  Board 
during  the  eight  years  of  its  existence,  the  question  as  to  whether 
an  employer  shall  pay  this  extra  fifty  dollar  fee  has  not  been 
raised  until  recently.  It  has  been  assumed  as  a  matter  of  course 
by  employers  and  employees  everywhere  that  when  a  hospital  con- 
tract was  entered,  it  waived  all  liability  on  the  part  of  the  em- 
ployer for  medical,  hospital  and  surgical  service. 

The  Board  is,  therefore,  of  the  opinion  that  when  a  hospital  con- 
tract is  existent,  under  the  present  law,  the  employer  is  released 
from  all  liability  for  medical,  surgical  and  hospital  service  and  the 
Board  so  holds,  pending  reversal  by  higher  authority. 

Done  at  Helena,  Montana,  this  22nd  day  of  June,  A.  D.  1923. 


Rules  of  Procedure 


OFFICE  AND  OFFICE  HOURS 

1.  The  office  of  the  Industrial  Accident  Board  is  in  the  Board  of 
Health  Building  at  the  State  Capitol,  City  of  Helena.  The  office  is 
open  continuously  from  9  a.  m.  until  5  p.  m.,  each  day  except  Sun- 
days and  legal  holidays,  and  is  in  charge  of  the  Secretary  as  the 
executive  representative  of  the  Board,  subject  to  his  orders  and  in- 
structions. 

The  Board  fully  realizes  that  its  members  are  public  servants  and 
that  it  is  charged  with  the  administration  of  an  important  depart- 
ment of  the  state  government,  which  to  be  successful  must  have  the 
support  and  co-operation  of  the  people  of  the  state,  which  the  Board 
earnestly  desires. 

The  members  realize  that  the  work  entrusted  to  them  calls  for  a 
high  conception  of  its  importance  and  requires  the  same  judicial  im- 
partiality as  is  expected  of  any  tribunal  administering  justice  and 
it  is  with  that  understanding  that  they  have  devoted  their  efforts 
to   the   duties  before  them. 

The  Board  anxiously  desires  the  public  to  realize  that  its  office  is 
in  every  sense  a  public  place,  to  which  citizens  of  the  state  are  wel- 
come at  all  times,  without  the  formality  of  an  invitation  of  any  kind. 
The  Board  was  created  to  serve  the  people  of  Montana  and  it  is 
anxious  to  do  its  full  duty. 

In  the  work  of  administering  the  law  the  Board  has  endeavored 
to  pursue  a  policy,  adapted  to  make  effective  the  spirit  and  principle 
of  the  Compensation  Act,  and  to  that  end,  adopted  a  set  of  rules  to 
govern  its  procedure  that  have  stood  the  test  of  nine  years'  experi- 
ence very  satisfactorily  and  with  but  slight  changes.  They  have 
been  continued  in  force  or  readopted  for  the  ensuing  year  as  follows: 

SESSIONS  OF  THE  BOARD 

2.  The  Board  will  be  in  continuous  session  and  open  for  the 
transaction  of  business  during  all  the  business  hours  of  each  day  ex- 
cept Sundays  and  holidays.  All  sessions  will  be  open  to  the  public 
and  will  stand  and  be  adjourned  without  further  notice  thereof  on 
its  records. 

In  addition  to  the  continuous  session,  the  Board  will  convene  in 
regular  session,  as  a  body,  each  Monday  at  10  o'clock  a.  m.,  for  con- 
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sultation  and  for  the  disposition  of  important  or  special  matters,  in- 
cluding all  financial  questions  that  should  come  before  the  Board 
as  a  whole. 

DUTIES  OF  THE  SECRETARY  OF  THE  BOARD 

3.  The  Secretary  shall  keep  a  record  of  all  meetings  of  the 
Board ;  shall  attend  to  all  correspondence  of  the  Board ;  shall  issue 
all  notices  of  hearing  before  the  Board,  or  before  any  member  there- 
of; shall  issue,  or  cause  to  be  issued,  all  subpoenas  and  processes 
emanating  from  the  Board ;  shall  arrange  the  indexing,  numbering 
and  preserving  of  all  pleadings,  reports  and  papers  of  all  kinds  filed 
with  the  Board  and  shall  perform  such  other  duties  as  the  law 
directs  or  as  the  Board  may  assign  to  him. 

FORMS  PRESCRIBED. 

4.  Printed  forms  of  notices,  application  blanks,  proof  and  all 
proper  forms  required  by  the  provisions  of  the  Act  will  be  fur- 
nished on  request  to  the  Board.  Such  forms  must  be  used  in  all 
cases  where  they  are  prescribed. 

REQUIREMENTS  OF  EMPLOYERS 

5.  Every  employer  filing  his  election  to  become  subject  to  Com- 
pensation Plan  Number  One,  shall  within  a  reasonable  time  there- 
after furnish  the  Board  with  satisfactory  proof  of  his  ability  to  meet 
all  obligations  imposed  on  him  by  the  provisions  of  the  Act. 

Every  employer  filing  his  election  to  become  subject  to  Compensa- 
tion Plan  Number  Two,  shall  within  a  reasonable  time  thereafter  file 
with  the  Board  whatever  insurance  policies  he  has  taken  out  and 
also  shall  furnish  any  information  required  by  the  Board  concern- 
ing his  operations. 

Every  employer  who  either  elects  or  is  subject  by  operation  of 
law,  to  come  under  Compensation  Plan  Number  Three  shall  promptly 
pay  the  amount  of  his  assessment  to  the  Treasurer  of  the  Industrial 
Accident  Board  and  shall  also  furnish  copies  of  his  monthly  pay-roll 
covering  each  month's  operation  promptly  to  the  Board  on  the  first 
of  each  month  for  the  preceding  month. 

NOTICE  OF  ACCIDENTS 

6.  Every  employer  of  labor  and  every  insurer  under  the  act  shall 
immediately  report  to  the  Board  any  accident  to  a  workman  causing 
death  or  disability  continuing  for  more  than  one  full  working  day 
and  thereafter  shall  make  such  supplementary  reports  regarding 
the  condition  of  the  injured  workman  as  may  be  necessary.  Such 
report  or  reports  shall  be  made  in  full  on  forms  prescribed  by  the 
Board  for  that  purpose. 
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Physicians  in  charge  of  hospitals  or  otherwise  attending  injured 
employees,  under  the  Compensation  Act,  must  fill  out  reports  show- 
ing the  condition  of  the  injured  on  blanks  provided  for  that  purpose, 
obtained  from  the  employer  in  whose  service  the  accident  occurred. 

REPORTING  OF  ACCIDENTS 

7.  All  employers  operating  under  the  law  shall  make  reports  to 
the  Board  of  all  accidents  to  their  employees,  when  they  occur,  or 
if  preferred  may  make  weekly  reports  covering  all  accidents  occur- 
ring during  the  preceding  week.  Such  reports  shall  be  on  and  in 
accordance  with  the  requirements  of  the  report  blank  "Form  No. 
37"  of  the  Board. 

In  all  cases  where  the  disability  resulting  to  the  injured  employee 
continues  for  more  than  fourteen  days,  exclusive  of  the  day  of  the 
accident,  a  further  report  on  and  in  accordance  with  the  require- 
ments of  report  blank,  "Form  No.  43,"  shall  be  made  to  the  Board 
on  the  15th  day  of  such  disability;  provided  that  in  all  cases  where 
the  accident  causes  the  loss  of  a  member,  or  death,  such  report  on 
Form  No.  37  shall  be  made  to  the  Board  as  soon  as  possible  after 
the  occurrence  of  such  accident  and  in  any  event  within  ten  days 
after  such  accident  or  such  death,  as  the  case  may  be. 

CASES  REQUIRING  IMMEDIATE  REPORTS 

8.  In  all  cases  where  a  claim  for  compensation  is  filed  with  the 
Board  by  an  injured  employee,  if  the  report  required  by  Rule  7 
has  not  been  made  and  filed  by  the  employer  on  account  of  any 
disagreement  which  may  exist  as  to  the  continuance  of  the  dis- 
ability or  for  any  other  reason,  then  such  employee  shall  forthwith 
be  required  to  file  a  report  of  the  accident  on  and  in  accordance 
with  the  requirements  of  blank  Form  No.  36  of  the  Board. 

SUPPLEMENTAL   REPORT. 

9.  In  accidents  where  death  occurs  a  supplemental  report  must 
be  made  out  and  filed  with  the  Board  giving  full  information  to 
the  Board  as  to  the  dependents  or  beneficiaries  of  the  deceased. 

In  cases  of  continuing  and  indeterminate  disability,  supplemental 
report  form,  entitled,  "Certificate  of  Condition,"  No.  44,  will  be 
supplied  on  which  information  covering  the  condition  of  the  in- 
jured  employee   can  be  reported   to   the   Board. 

FINAL  REPORT 

10.  When  the  disability  of  the  injured  employee  terminates, 
either  by  his  returning  to  work  or  by  being  discharged  as  recov- 
ered by  the  attending  physician,  a  final  report  thereof  shall  be 
filed   with   the   Board   on   and    in   accordance   with   Form   No.   43. 
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When  the  payment  of  compensation  for  the  loss  of  a  member  or  in 
case  of  death  has  been  fully  made,  the  final  report  thereof  shall  be 
filed  with  the  Board,  together  with  settlement  receipts  on  and  in 
accordance  with  Form  No.  63,  signed  by  the  employee  or  his  de- 
pendents or  beneficiaries,  as  the  case  may  be. 

COMPENSATION    PAYMENTS 

11.  When  compensation  payments  are  made,  receipt  for  the 
monthly  or  final  payments  on,  and  in  accordance  with  Forms  No. 
63  and  64  signed  by  such  employee,  or  his  dependents,  shall  be  filed 
in  the  office  of  the  Board  when  received  by  the  employer  from  the 
employee,  or  at  the  latest  on  the  first  of  each  month  for  the  pre- 
ceding month. 

PERSONAL    SIGNATURE    NECESSARY 

12.  The  personal  signature  of  the  injured  employee,  or  the  de- 
pendent, or  dependents,  or  beneficiaries,  to  whom  compensation  is 
to  be  paid,  is  required  and  must  always  appear  on  all  receipts  on 
account  of  compensation  and  settlement  receipts  of  all  kinds. 
Typewritten  signatures  will  not  be  accepted  and  where  the  party 
in  question  cannot  write,  the  mark  of  same,  when  properly  wit- 
nessed, will  be  accepted. 

Illegible  signatures  should  be  written  in  duplicate  on  receipts 
and  agreements  to  facilitate  the  work  of  the  filing  department  of 
the  Board,  so  that  confusion  in  the  indexing  of  cases  and  reference 
thereto  may  be  avoided.  This  assistance  will  be  as  helpful  to  em- 
ployers and  insurers  as  to  the  Board,  as  it  will  guarantee  such 
classification  and  indexing  as  will  result  in  the  furnishing  of 
prompt  and  full  information  on  any  case,  at  any  time. 

ADJUSTMENT   OF   CLAIMS 

13.  Claims  for  compensation  filed  with  the  Board  shall  be  con- 
sidered and  adjusted  in  the  order  in  which  they  are  received.  The 
claims  shall  be  entered  in  a  record  book  kept  for  that  purpose  on 
or  in  a  file  properly  adapted  for  the  purpose,  and  shall  be  num- 
bered in  the  order  received.  All  papers  referring  to  any  case  shall 
bear  the  number  of  such  cases  as  on  the  original  file.  All  claims 
for  compensation  account  injury,  not  resulting  in  death,  must 
be  made  in  writing  by  the  party  injured  within  three  months, 
after  the  injury  is  received,  unless  for  some  unavoidable  reason, 
acceptable  to  the  Board,  the  filing  of  claim  has  been  delayed  and 
in  any  or  all  cases  of  personal  injury  and  death,  the  claims  shall 
be  forever  barred  unless  presented  in  writing  within  six  months  of 
the  date  of  the  happening  of  the  accident,  unless  the  party  or 
parties  in  question  are  minors  or  " mental  incompetents." 
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INJURED  LEAVING  LOCALITY 

14.  Injured  employees  who  are  receiving  compensation  or  are 
entitled  to  same,  who  desire  to  leave  the  locality  where  they  have 
been  employed,  shall  notify  the  Board  of  their  intention  to  leave 
and  shall  accompany  such  notice  with  a  certificate  of  a  physician, 
satisfactory  to  the  Board,  which  shall  state  the  exact  condition  of 
the  injured,  with  the  probable  time  of  the  continuance  of  disability. 
When  the  employee  in  question  has  changed  his  residence  or  local- 
ity all  payments  of  compensation  due  or  coming  to  him  shall  only 
be  made  upon  the  receipt  of  a  physician's  certificate,  showing  that 
compensatible   disability  still  exists. 

LUMP   SUM   PAYMENTS 

15.  Payments  of  awards  in  lump  sum  will  only  be  permitted 
when  the  Board  is  clearly  convinced  after  investigations  made  or 
hearings  had,  that  such  form  of  settlement  will  be  to  the  unques- 
tioned and  actual  advantage  of  the  claimant.  The  question  will 
only  be  considered  upon  the  petition  of  parties  affected,  which 
must  show  the  signatures  and  address  of  the  dependent  or  bene- 
ficiary and  the  address  of  the  employer.  It  is  manifest  that  the 
intention  of  the  Legislature  was  to  provide  that  compensation 
should  be  paid  to  the  persons  or  families  entitled  to  it  in  monthly 
payments,  because  when  so  paid  it  would  more  effectually  meet 
and  relieve  the  wants  of  the  injured  employees,  their  families  and 
beneficiaries,  than  if  paid  in  a  lump  sum.  Therefore  lump  sum 
payments  will  be  authorized  only  in  cases  where  the  circumstances 
clearly  prove  the  wisdom  of  so  doing.  The  desire  of  the  applicant 
to  go  to  another  state,  city  or  town,  or  to  buy  property,  or  to 
invest  in  business,  etc.,  do  not  in  themselves  constitute  conclusive 
reasons  for  lump  sum  payments.  In  a  general  way,  the  circum- 
stances and  conditions  that  will  justiry  such  payments  will  consist 
of  those  existing  prior  to  the  accident  or  created  by  it,  such  as 
mortgage  indebtedness  on  the  home  of  the  employee  or  sickness 
constituting  indefinite  disability  or  necessity  of  educating  children, 
or  some  such  extraordinary  or  extraneous  condition.  In  such  cases, 
all  such  fact  and  conditions  must  be  set  forth  in  detail  in  the  peti- 
tion submitted  to  the  Board  by  the  applicant. 

COMPROMISES 

16.  Claims  involving  questions  relating  to  the  extent  of  the 
injury,  its  effects  -as  to  impairment,  irregularity  in  observance  of 
the  provisions  of  the  act  or  of  these  rules,  or  any  proceedings  or 
conditions  wherein  it  is  difficult  to  apply  the  text  of  the  act  with- 
out  an   apparent   injustice   to   the   claimant,   may   be   compromised 
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by  the  Board  after  investigation  and  presentation  of  all  the  obtain- 
able facts  relating  thereto.  In  cases  where  a  compromise  agree- 
ment has  been  reached  between  the  employer  and  the  injured  em- 
ployee, the  Board  will  investigate  such  compromise  and  if  it  finds 
that  the  agreement  conforms  to  the  spirit  of  the  act  and  provides 
substantial  justice  to  the  parties  concerned,  especially  to  the  in- 
jured workman,  the  compromise  agreement  will  be  approved.  No 
compromise  agreements  between  the  employer  and  employee  are 
valid  without  the  approval  of  the  Board. 

HOW    HEARINGS    SHALL    BE    CONDUCTED 

17.  The  rules  of  practice  governing  hearings  before  the  Board 
shall  conform  substantially  to  those  obtaining  before  the  courts  of 
the  state,  yet,  as  the  entire  purpose  of  the  Board  in  holding  hear- 
ings is  to  secure  the  facts  in  as  direct  and  simple  a  manner  as 
possible,  the  procedure  will  be  plain  and  free  from  technicalities. 
The  law  does  not  contemplate  that  the  Board  shall  be  bound  by 
the  usual  common  law  or  statutory  rules  of  evidence,  but  gives  it 
the  latitude  of  making  the  inquiry  in  such  manner  as  is  best  cal- 
culated to  ascertain  the  substantial  rights  of  the  parties  and  to 
carry  out  justly  the  spirit  of  the  law.  Therefore  there  will  be  no 
technical  rules  of  practice  introduced  in  connection  with  the  con- 
duct of  hearings,  but  they  will  be  conducted  in  such  a  way  that 
every  latitude  will  be  given  to  investigations  covering  the  question 
at  issue,  in  whatever  manner  the  Board's  judgment  may  determine 
is  best  adapted  to  ascertain  and  determine  expeditiously  and  ac- 
curately the  substantial  rights  of  the  parties  at  interest.  Issue 
can  be  joined  by  claimant  filing  complaint  with  the  Board,  accom- 
panied by  proof  of  service  of  copy  on  defendant,  followed  by  filing 
of  defendant's  answer,  accompanied  by  proof  of  service  of  ^opy 
of  answer  upon  the  claimant. 

HOW  TO   MAKE   PROOF. 

18.  Proof  of  claims  can  be  submitted  by  affidavit  when  so  de- 
sired by  claimant  and  not  objected  to  by  Board,  although  the 
Board  appreciates  that  proof  furnished  through  the  medium  of  affi- 
davits is  not  as  desirable  as  oral  testimony  regularly  adduced  be- 
fore the  Board  sitting  for  that  purpose.  The  Board  will,  when  it 
deems  necessary,  require  medical  examinations  and  order  the  sub- 
mission of  oral  testimony  by  witnesses,  whether  desired  by  claim- 
ant or  not,  provided  that  the  claimant  shall  be  notified  of  the 
time,  place  and  manner  of  taking  such  oral  testimony  in  ample 
time  for  him  to  be  present  with  whatever  witnesses  he  may  desire. 
However,  to  the  end  that  proceedings  may  be  disposed  of  expedi- 
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tiously  with  the  least  possible  expense  to  the  parties,  the  Board  is 
willing,  wherever  and  whenever  possible,  that  proofs  may  be  sub- 
mitted in  the  form  of  affidavits,  provided  that  unless  otherwise 
stipulated  or  ordered  by  the  Board  in  all  disputed,  contested  or  liti- 
gated claims,  proof  shall  be  submitted  as  in  civil  cases  in  the 
district  courts  of  this  state  by  oral  and  written  testimony  adduced 
at  the  hearing  and  depositions  taken  in  the  manner  prescribed 
by  the  code  of  civil  procedure  of  the  Revised  Codes  of  Montana. 
Arguments  on  hearings  before  the  Board  will  be  permissible  only 
when  called  for  by  the  Board  or  any  of  its  members,  and  then  only 
for  such  time  as  the  Board  in  its  discretion  may  allow. 

DEPOSITIONS 

19.  Depositions  may  be  taken  and  used  upon  any  hearing  where 
the  conveniences  of  the  witnesses  of  the  parties  of  the  hearing  justi- 
fies. Parties  desiring  to  take  the  testimony  of  witnesses  who  live  be- 
yond the  jurisdiction  of  the  state,  or  who  for  any  lawful  reason  are 
unable  to  attend  the  hearing,  may  place  in  evidence  at  the  hearing 
depositions  that  are  taken  before  some  person  authorized  to  take 
depositions ;  provided,  that  application  is  duly  made  to  the  Board  for 
permission  to  take  such  deposition  and  upon  the  issuance  by  the 
Board  of  a  commission  directed  to  some  competent  person  to  take 
the  testimony  of  such  witness,  or  witnesses,  provided  that  in  all 
other  particulars  the  person  applying  for  such  commission  shall 
comply  with  the  terms,  provisions  and  requirements  of  the  Mon- 
tana statutes  governing  the  taking  of  depositions.  By  consent  of 
the  Board  depositions  may  be  taken  by  stipulation  of  the  parties. 

STIPULATION   OF   FACTS. 

20.  The  parties  to  any  proceeding  or  controversy  before  the 
Board  may  stipulate  the  facts  in  writing  and  thereupon  the  Board 
may  take  its  order  or  award,  based  upon  such  stipulation. 

In  view  of  the  fact  that  proceedings  may  be  disposed  of  with 
great  expedition  and  also  with  slight  expense  to  the  parties  con- 
cerned where  the  facts  covering  the  controversy  are  submitted  by 
stipulation,  the  Board  desires  to  encourage  the  parties  to  any  pro- 
ceedings to  stipulate  the  facts  wherever  it  can  be  reasonably  done. 

CONTINUANCES. 

21.  The  policy  and  endeavor  of  the  Board  will  be  to  determine 
all  questions  brought  before  it  as  speedily  as  possible,  but 
continuances  of  hearings  for  good  cause,  properly  shown,  may  be 
granted  upon  the  request  of  either  party.     The  Board  will  continue 
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hearings  on  its  own  motion  only  when  the  volume  of  business  is 
such  as  to  determine  it,  or  when  the  proof  is  not  satisfactory  or  is 
insufficient. 

NOTICE   OF  HEARING 

22.  To  the  end  that  all  proceedings  before  the  Board  shall  be 
conducted  with  the  least  possible  expense  and  with  the  greatest 
practical  dispatch,  notice  of  all  heaarings  or  proceedings  before  the 
Board,  unless  otherwise  directed,  shall  be  given  by  mail  and 
proof  of  service  thereof.  Unless  otherwise  ordered,  at  least  ten 
days'  notice  of  hearings  will  be  given  from  the  time  of  mailing 
the  notice. 

If  on  account  of  congestion  of  work,  or  delay  in  filing  proof  or 
from  any  other  cause,  the  hearing  of  a  particular  claim  is  delayed, 
or  postponed,  the  time  of  hearing  such  claim  shall  be  set  by  the 
Board  at  as  early  a  date  as  possible  and  the  Secretary  shall  send 
notices  to  all  parties  concerned,  advising  them  of  the  date  and  time 
set  for  hearing.  In  the  event  that  either  of  the  parties  to  the  con- 
troversy fail  to  appear  at  the  time  set  for  such  hearing,  the  case 
will  proceed  to  the  final  determination  and  an  award  will  be  made 
according  to  the  facts  adduced ;  unless  either  party  asking  for  a 
continuance  or  postponement  shall  show  upon  affidavit,  properly 
submitted,  that  his  absence  is  unavoidable  and  that  if  the  hearing 
is  to  proceed  without  his  being  present  that  it  will  work  a  material 
and  irreparable  injury  to  him. 

DISPUTES 

20.  In  case  of  disputes  in  matters  coming  under  the  jurisdiction 
of  the  Board,  either  party  to  the  controversy  may  appeal  to  the 
Board  for  relief  and  the  Board  shall  make  such  order  or  award  as 
shall  be  lawful  or  just  in  the  premises.  In  all  such  cases,  the  party 
complaining  shall  file  his  application  with  the  Board,  with  proof  of 
service  of  a  copy  on  the  adverse  party.  Such  adverse  party  shall 
file  his  answer  thereto  with  the  Board  within  fifteen  days  after  such 
service  with  proof  of  service  of  a  copy  of  such  answer  on  the  party 
making  the  application.  In  the  event  that  the  papers  filed  justify 
the  Board,  in  its  judgment,  in  concluding  that  the  matter  at  contro- 
versy deserves  a  hearing,  it  will  notify  the  parties  of  the  time  and 
place  decided  upon  for  such  hearing,  giving  the  parties  in  question 
at  least  ten  days'  notice  concerning  same. 

AMENDMENTS 

24.  Amendments  may  be  made  to  any  papers  or  proofs  that  have 
been  submitted  to  the  Board  upon  application  being  made  to  the 
Board  for  such  permission  and  upon  good  cause  shown.    The  Board 
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may  on  its  own  motion  modify  or  change  its  order,  finding  or  award 
at  any  time  it  shall  discover  that  any  mistakes  have  been  made  in 
connection  therewith. 

DESIGNATION  OF  PARTIES  TO  HEARING 

25.  The  parties  to  any  original  proceeding  before  the  Board  shall 
be  designated  as  the  plaintiff  and  the  defendant.  The  party  filing 
the  application,  petition  or  complaint,  in  -such  proceeding  shall  be 
designated  as  the  plaintiff,  and  the  adverse  party  as  the  defendant 
to  the  controversy  or  proceeding  whatever  it  may  be. 

The  applications  or  petitions  for  the  revision  or  modification 
of  any  award  or  order  of  the  Board  shall  be  entitled  with  the 
parties  plaintiff  and  defendant  as  in  the  proceeding  in  which  the 
award  or  order  was  made  and  shall  bear  the  number  of  the  original 
proceeding. 

FORM  OF  PAPERS 

26.  All  petitions,  motions,  pleadings,  complaints,  applications,  also 
special  answers,  must  be  printed  or  typewritten  in  the  form  pre- 
scribed by  the  Board  and  must  be  filed  in  duplicate,  provided  that 
if  a  greater  number  of  copies  is  necessary  that  same  shall  be  sup- 
plied by  the  party  presenting  the  papers  to  be  filed. 

PLAINTIFFS  AND  DEFENDANTS 

27.  All  persons  should  be  joined  as  plaintiffs  in  whom  any  right 
to  any  relief  arising  out  of  the  transaction  is  alleged  to  exist.  In  the 
event  that  any  such  persons  should  refuse  to  join  as  a  plaintiff  they 
should  then  be  joined  as  defendants  and  the  facts  of  the  refusal 
to  join  as  plaintiff  stated  in  the  application,  petition  or  complaint. 

All  persons  should  be  joined  as  defendants  against  whom  the 
right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally  or 
in  alternative  and  the  Board  at  any  time,  upon  proper  showing,  or  of 
its  own  motion,  may  order  that  any  additional  party  be  joined  as 
defendant  when  it  deems  the  presence  of  such  party  desirable  or 
necessary. 

ANSWER— SPECIAL— WHEN  TO  BE  FILED 

28.  The  defendant  may  file  an  answer  of  denial  to  the  applica- 
tion petition  or  complaint  of  the  plaintiff  at  any  time,  within  the 
time  limit  specified,  but  in  the  event  that  no  such  answer  is  filed  the 
allegations  contained  in  the  application  petition  or  complaint  regard- 
less of  the  absence  or  denial  must  be  substantiated  by  proof,  unless 
otherwise  ordered  by  the  Board. 

If  the  defendant  rely  upon  any  special  defense,  such  as,  that  the 
injury  or  death  of  the  employee  was  due  to  the  willful  misconduct  of 
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the  employee  including  intentional,  self-inflicted  injury,  willful  fail- 
ure or  refusal  to  use  a  safety  appliance,  willful  failure  or  refusal  to 
perform  a  duty  required  by  the  statute  or  any  other  defense  of 
contention  and  avoidance,  such  special  defense  must  be  set  up  in  an 
affirmative  answer  filed  at  least  five  days  before  the  date  set  for 
the  hearing. 

REHEARINGS 

29.  Any  party,  or  parties,  aggrieved  or  dissatisfied  with  an 
award,  order  or  decision  of  the  Board,  may  at  any  time  within 
twenty  days  after  the  service  of  same  apply  for  a  rehearing  on  the 
grounds  that  the  Board  acted  without,  or  in  excess  of  its  power; 
that  the  order,  decision  or  award  was  procured  by  fraud;  that  the 
evidence  does  not  justify  the  findings;  that  the  applicant  has  dis- 
covered new  evidence  that  the  findings  do  not  support  the  order, 
decision  or  award,  or  that  the  order,  decision  or  award  is  unreason- 
able. The  application  for  rehearing  shall  set  forth  specifically  and 
in  full  detail  the  grounds  upon  which  said  rehearing  is  asked  for. 

APPEALS 

30.  At  any  time  within  thirty  days  after  the  application  for  a  re- 
hearing has  been  denied,  or  if  the  application  is  granted,  then  within 
thirty  days  after  the  rendering  of  the  decision  on  the  rehearing  and 
within  twenty  days  after  notice  thereof,  any  party  dissatisfied  there- 
by may  serve  notice  on  the  Board  of  appealing  from  the  action  of 
the  Board,  to  the  District  Court  in  the  county  where  the  employer 
lives  or  where  his  principal  place  of  business  may  be  located.  The 
said  appeal  shall  consist  of  serving  a  written  notice  upon  any  mem- 
ber of  the  Board  or  upon  the  Secretary  of  the  Board  by  the  delivery 
of  a  copy  of  such  notice,  to  such  member  or  Secretary  and  the  filing 
of  the  original  with  the  Clerk  of  the  Court  to  which  said  appeal  is 
taken.  A  copy  of  such  notice  must  also  be  served  upon  the  adverse 
party  if  there  be  any. 

EXCEPTIONS— APPEARANCES 

31.  In  all  hearings  and  proceedings  before  the  Board,  when  re- 
quested, an  exception  will  be  given  and  entered  of  record  in  favor 
of  the  party  against  whom  any  ruling  is  made,  unless  such  party 
has  defaulted. 

The  parties  to  any  controversy  or  proceedings  before  the  Board 
may  appear  in  person  in  their  own  behalf  or  if  they  desire  and  so 
advise  the  Board,  they  may  be  represented  by  an  attorney. 


462  RULES  OF  PROCEDURE 

MODIFICATION  OF  AWARDS 

32.  The  Board  having  continuing  power  and  jurisdiction  over  an 
award,  may  make  changes  or  modifications  of  its  formal  findings, 
either  upon  its  own  motion  or  upon  the  application  of  the  bene- 
ficiary or  beneficiaries  or  employer.  If  the  change  is  determined 
upon  through  the  Board's  own  motion  then  it  must  first  notify  the 
beneficiary  or  beneficiaries  or  employer  before  making  the  change 
or  modification. 

When  the  application  has  been  made  for  a  modification  of  an 
award,  it  shall  be  set  for  hearing  as  in  the  case  of  original  appli- 
cation. 

COPY  OF  RECORDS 

33.  Either  or  any  of  the  parties  to  any  proceedings  before  the 
Board,  desiring  to  preserve  the  record,  will  be  permitted  to  do  so, 
providing  they  provide  for  the  expense  or  cost  of  stenographer  to  do 
same. 

ADDRESSING  COMMUNICATIONS 

34.  Under  all  circumstances  and  conditions  address  all  com- 
munications, regardless  of  the  subject  matter  of  same,  to  the 
Industrial  Accident  Board,  Helena,  Montana. 

CHANGES  IN  RULES 

35.  Rules  of  the  Board  are  subject  to  change,  additions  and 
amendments  at  any  time,  without  notice,  and  when  in  the  judgment 
of  the  Board  new  conditions  arise  requiring  new  methods  of  pro- 
cedure. 

It  must  be  conceded  that  no  rules  can  be  adopted  that  will  cover 
all  cases  that  may  arise,  therefore,  each  case  must  depend,  to  a  great 
extent,  upon  its  own  peculiar  facts  and  individual  circumstances. 
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The  17th  Legislative  Assembly  enacted  a  law  whereby  the  State 
of  Montana  took  advantage  of  the  Federal  Law  and  received  an 
allotment  of  $5,200.00  per  year  to  carry  on  the  work  of  civilian  re- 
habilitation in  the  state.  The  last  Legislature  appropriated  $13,50000 
per  year  for  the  next  biennium  for  the  purpose  of  cooperating  in  this 
work  and  training  those  disabled  in  industry  or  otherwise,  to  the 
end  that  they  may  be  enabled  to  make  a  living  at  work  which  they 
can  do  and  in  which  they  are  interested. 

The  Federal  law  does  not  permit  the  Bureau  to  use  its  money  for 
maintenance  of  disabled  persons.  The  money  may  be  used  for  in- 
struction, supplies  and  tuition.  The  training  does  not  affect  the 
compensation  that  injured  persons  may  be  drawing  from  the  Indus- 
trial Accident  Board. 

The  training  afforded  is  separate  and  distinct  from  the  training  of 
the  disabled  veterans  of  the  World  War.  It  is  carried  on  in  a 
manner  that  is  much  more  simple  and  only  a  fractional  part  as  costly. 

When  a  disabled  person  makes  application  to  the  Bureau  for  train- 
ing, his  case  is  surveyed  and  arrangements  are  then  perfected  so 
that  he  may  reecive  training  or  so  that  he  may  be  re-employed  in 
some  vocation  or  industry  that  makes  him  self-supporting.  Persons 
suffering  from  vocational  handicap  are  those  who  are  unable  to  do 
the  work  or  perform  the  service  that  they  did  perform  prior  to  their 
period  of  disability.  The  Bureau  takes  advantage  of  many  methods 
for  the  training  or  placement  of  the  individuals  under  its  jurisdic- 
tion. Sometimes,  training  is  institutional,  in  which  event  various 
public  or  private  schools  are  utilized.  Sometimes,  the  training  is  by 
placement,  in  which  event  the  shops,  factories  and  farms  of  the 
state  are  utilized.  Some  of  the  training  is  by  correspondence 
courses.  Sometimes,  a  combination  of  two  or  more  methods  is  de- 
sirable. 

The  following  is  a  report  of  the  progress  of  the  work  since  its  in- 
ception less  than  two  years  ago  up  to  the  end  of  the  fiscal  year 
June  30th  1923. 
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INDUSTRIAL  ACCIDENT  BOARD 
BUREAU  OF  CIVILIAN  REHABILITATION 

July  1  1921  to  June  30,  1923 


Cases  Handled 

Closed  without  registration  32 

Registered     225 

Listed, pending  further  disposition 84 

Total  eases 341 


Cases  Registered 

Rehabilitated 59 

Cases  Closed  : 51 

Live  roll    115 

Total  registered 225 


Cases  Rehabilitated 

Rehabilitated  by  school  training 16 

Average  cost  per  trainee $110.15 

Average  length  of  course 8  months 

Rehabilitated  by  employment  training 22 

Average  cost  per  trainee $12.91 

Average  length  of  course 6  months 

Rehabilitated  by  placement 14 

Rehabilitated  by  prosthetic  appliance 7 

Cases  rehabilitated 59 


Live  Roll 

Institutional   training   47 

Number  training  programs  prepared 20 

Frequency  supervisory  visits 1 — 2  months 

Employment  training  17 

Number  training  programs  prepared 5 

Frequency  supervisory  visits 1 — 2  months 

Pending  further  disposition  20 

Not  in  training  31 

Live  roll 115 
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L.  O.  of  Missoula  County  has  been  totally  blind  for  over  fifteen  years.  She 
is  being  given  academic  work,  reading  and  writing  of  the  Braille  typewriting 
and  dictaphone  operating  at  our  Special  School  for  the  Blind  at  Boulder  and 
soon  will  be  placed  in  an  office  as  dictaphone  operator  and  will  be  able  to 
make  her  own  living. 
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Miss  E.  K.  of  Toole  County,  a  victim  of  infantile  paralysis,  was  not  able  to 
walk  for  18  years.  She  received  her  academic  work  at  the  St.  Vincent's  Hos- 
pital School.  The  Bureau  is  employing  a  special  tutor  to  train  her  in  short- 
hand and  typewriting  so  that  she  will  be  able  to  make  her  own  living  as 
stenographer  in  an  office. 
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The  above  cut  shows  the  manner  in  which  R.  M.  is  able  to  go  to  and  from 
school. 
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Mr.  R.  M.  of  Cascade  County  suffered  from  infantile  paralysis  when  very 
young.  He  had  completed  a  fourth  grade  education  when  he  applied  for 
training  under  the  Bureau.  He  will  complete  his  eighth  grade  work  this 
school  term  at  the  Great  Falls  Commercial  College  and  then  will  be  given 
bookkeeping  so  that  he  will  be  able  to  run  a  paper  and  magazine  store  in 
Great  Falls. 
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A.  W.  suffered  from  in- 
fantile paralysis.  He  was 
given  treatment  by  Dr.  E. 
M.  Porter,  Orthopedic  Sur- 
geon of  the  State  Ortho- 
pedic Commission,  so  that 
he  is  now  able  to  get 
around  by  the  use  of 
braces  and  crutches.  He 
will  soon  finish  his  course 
in  bookkeeping  and  will  be 
able  to  make  a  living  for 
himself. 
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J.  G.  of  Lewis  and  Clark  County  froze  his  feet  so  severely  in  a  blizzard 
that  it  was  necessary  for  a  partial  amputation  of  his  feet.  He  has  taken 
academic  work  at  the  Helena  Business  College  and  is  now  specializing  in  com- 
mercial work  which  will  make  him  self-supporting. 
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C.  T.  of  Broadwater  County,  who  has  been  totally  blind  for  more  than 
twenty  years,  was  given  eighteen  months'  training  under  the  Bureau  of 
Civilian  Rehabilitation  and  was  successful  in  passing  the  bar  examination. 
He  will  be  placed  in  a  law  office  some  time  in  the  near  future. 
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